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TUESDAY,   MAY  25,    1971 

U.S.  Senate, 
Subcommittee  on  Administrative  Practice  and 

Procedure  of  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10 :10  a.m.,  in  room 
3110,  New  Senate  Office  Building,  Senator  Edward  M.  Kennedy 
(chairman  of  the  subcommittee)  presiding. 

Present :  Senators  Kennedy  (presiding)  and  Thurmond. 

Also  present :  .lames  Flug,  chief  counsel;  Thomas  Susman,  assistant 
counsel ;  Michael  Epstein,  assistant  counsel ;  and  Henry  Herlong,  mi- 
nority counsel. 

Senator  Kennedy.  The  subcommittee  will  come  to  order. 

This  Nation  is  in  the  midst  of  a  commission  explosion.  In  the  first 
decade  after  World  War  II  there  were  an  average  of  V-/2  Presidential 
commissions  appointed  each  year.  In  the  early  1960's  the  rate  rose  to 
two  a  year.  Since  then,  Presidents  have  appointed  commissions  at  a 
rate  of  over  four  each  year,  and  President  Nixon  announced  five  in  his 
first  year  in  office.  And  this  does  not  include  dozens  of  task  forces, 
study  groups,  and  other  executive  branch  advisory  bodies,  or  the  na- 
tional commissions  established  by  congressional  enactment. 

When  we  look  back  at  the  recent  record,  looming  largest  are  the  four 
major  "social  issue"  commissions  of  our  time — Katzenbach,  Kerner, 
Eisenhower,  and  Scranton — dealing  with  four  closely  related  issues — 
crime,  riots,  violence,  campus  unrest — coming  so  closely  together  that 
during  52  of  the  63  months  between  July  1965  and  September  1970. 
one  of  these  groups  was  in  full  operation.  And  the  reports  struck  com- 
mon themes : 

All  four  stressed  the  primary  need  to  deal  with  the  underlying 
social  roots  of  antisocial  behavior : 

The  Crime  Commission's  first  recommendation  in  1967  was  that  "so- 
ciety must  seek  to  prevent  crime  before  it  happens  by  assuring  all 
Americans  a  stake  in  the  benefits  *  *  *  of  American  life,"  and  it  men- 
tioned improving  slum  schools,  combating  school  segregation,  and  en- 
larging employment  opportunities. 

The  Riot  Commission  summarized  its  major  recommendation  as 
"the  realization  of  common  opportunities  for  all  within  a  single 
society." 

The  Violence  Commission  concluded  that  "To  make  violence  unnec- 
essary our  institutions  must  be  capable  of  providing  justice  for  all  who 
live  under  them — of  giving  all  a  satisfactory  stake  in  the  normal  life 
of  the  community  and  the  Nation,"  and  it  pointed  to  housing,  employ- 
ment, education,  and  income  maintenance. 

(l) 


The  Campus  Unrest  Commission  urged  the  President  "to  renew  the 
national  commitment  to  full  social  justice"  and  found  that  the  central 
demand  of  today's  students  was  "full  social  justice  and  dignity,  an 
end  to  racism  in  all  its  human,  social,  and  cultural  forms." 

All  four  Commissions  articulated  the  need  for  adequate  and  effec- 
tive enforcement  techniques  to  deal  with  unlawful  activity,  but  they 
also  emphasized  the  need  for  fair  and  just  law  enforcement  practices, 
and  the  last  three  warned  specifically  against  the  temptation  towards 
official  repression  as  the  answer  to  society's  ills. 

As  the  Eisenhower  Commission  expressed  it,  "the  pyramiding  of 
control  measures  could  turn  us  into  a  repressive  society  *  *  *  That 
kind  of  society,  where  law  is  more  feared  than  respected,  where  indi- 
vidual expression  and  movement  are  curtailed  *  *  *  nurtures  within 
itself  the  seeds  of  its  own  violent  destruction." 

All  four  recognized  the  need  for  vast  new  expenditures  of  public 
funds  on  social  investment  as  well  as  enforcement.  The  last  three  rec- 
ognized that  this  would  require  a  reordering  of  national  priorities,  and 
the  last  two  specifically  cited  the  need  to  end  the  Vietnam  war  so  that 
adequate  attention  and  resources  can  be  focused  on  justice  and  tran- 
quility at  home. 

The  two  of  the  four  Commissions  which  considered  the  subject  de- 
veloped firm  proposals  for  strong  new  gun  controls  including  nation- 
wide registration  and  licensing  provisions  (as  did  the  more  recent 
congressionally  established  Commission  on  the  Reform  of  Federal 
Criminal  Laws). 

And  so  it  went — four  major  Commissions,  four  excellent  and  emi- 
nent Chairmen,  four  compelling  and  urgent  reports,  four  dozen  Com- 
mission members  from  a  cross-section  of  American  life,  hundreds  of 
staff  participants,  thousands  of  man-days  of  work,  millions  of  tax- 
payers' dollars.  And  then,  as  it  was  now :  Civil  rights  progress  stifled. 
Social  investments  cut  to  the  bone  by  congressional  timidity  or  Presi- 
dential veto.  Fear  of  repression  by  overt  decisions  to  suspend  the  Con- 
stitution. The  war,  and  its  resultant  skewing  of  national  priorities, 
continuing  with  no  end  in  sight.  Effective  gun  controls  omitted  even 
from  the  "law  and  order"  agenda  for  fear  of  the  noisy  minority  in 
the  gun  lobby. 

Beyond  these  general  gaps  were  the  specific  commissions  with  spe- 
cific results.  Before  1970,  Katzenbach,  Kerner,  and  Eisenhower  had 
all  stressed  the  need  for  minimum  use  of  force  by  enforcement  agen- 
cies in  civil  disorder  situations.  Kerner  explicitly  directed  attention 
to  police  and  National  Guard  training  inadequacies,  especially  in  the 
minimum  force  area.  But  with  1970  came  Kent  State  and  Jackson 
State,  clear  examples,  as  Scranton  found,  of  precisely  the  abuses 
which  his  predecessors  warned  of. 

Kerner,  in  1968,  emphatically  pointed  to  the  need  for  adequate 
preparations  to  keep  the  machinery  of  justice  running  fairly  and  effi- 
ciently under  emergency  conditions,  particularly  for  "humane"  de- 
tention facilities  with  adequate  medical  care,  communication,  food, 
and  sanitary  facilities.  Yet  in  1971,  with  weeks  of  notice,  the  govern- 
ment incarcerated  for  extended  periods  thousands  of  arrested  persons, 
most  of  whom  were  either  innocent  or  unprosecutable,  in  outdoor 
pens,  indoor  arenas  and  supercrowded  cells  that  were  found  in  court 
to  constitute  cruel  and  unusual  punishment. 
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Of  course,  while  the  Kerner  Report  may  have  been  rejected  im- 
plicitly and  by  omission,  major  Scranton  themes  were  rejected  loudly 
and  explicitly,  at  least  by  the  Executive  Branch. 

Apart  from  the  Vice  President's  alliterative  invective  about  the 
Commission's  report  ("Pablum  for  permissivists")  and  the  Presi- 
dent's much  delayed  rejection  of  its  call  for  Presidential  leadership, 
the  administration  went  out  of  its  way  to  violate  the  prescriptions 
of  that  Commission,  despite  the  fact  that  it  had  been  conceived  and 
selected  by  the  President. 

Faced  with  the  Commission's  plea  for  public  officials  to  refrain 
from  playing  "irresponsible  politics  with  the  issue  of  campus  unrest" 
and  to  avoid  divisive  and  insulting  actions  that  would  "exacerbate 
tension  and  encourage  violence"  President  Nixon,  1  month  later, 
finding  himself  driving  through  a  hostile  crowd  in  San  Jose,  Calif., 
got  out  and  stood  on  his  car  and  deliberately  and  intentionally — and 
successfully — sought  to  provoke  the  students  by  flashing  a  peace  sign. 
("That's  what  they  hate  to  see,"  he  was  quoted  as  saying. ) 

And  of  course  the  Commission's  pointed  suggestion  that  public 
figures  eliminate  "harsh  and  bitter  rhetoric"  that  tends  to  divide  the 
Nation  was  not  only  ignored  by  the  Vice  President,  but  he  was  joined 
by  the  Attorney  General,  who,  though  he  got  upset  when  a  Con- 
gressman referred  to  the  presnt  aura  of  repressiveness  as  reminiscent 
of  Nazi  Germany,  had  no  compunctions  about  branding  thousands 
of  unarmed  nonviolent  young  Americans  as  Nazi  "brown-shirts." 

Yet  for  the  Scranton  Commission  there  was  at  least  the  courtesy 
of  waiting  until  the  report  was  released,  in  contrast  to  Dean  Lock- 
hart's  Obscenity  Commission,  which  had  its  report  denounced  even 
before  it  was  published.  Nevertheless,  even  his  experience  cannot 
match  Governor  Shafer's  Marihuana  Commission.  That  Commission 
was  established  by  the  Congress  at  the  urging  of  President  Nixon's 
chief  health  official,  chief  narcotics  enforcer,  and  chief  legal  advisor, 
in  order  to  provide  sadly  lacking  information  which  all  agreed  was 
necessary  to  an  informed  decision  on  future  marihuana  policy.  But 
that  did  not  faze  the  President.  Even  before  the  Commission  began 
its  hearings,  he  told  the  Nation  that  his  mind  was  already  made  up. 
Fortunately  the  Congress  and  the  public,  and  perhaps  a  new  Presi- 
dent, will  also  receive  the  Commission  report,  so  it  may  still  prove 
useful. 

The  picture  I  have  described  so  far  is  distressing  indeed.  It  seems 
as  though  most  Presidential  commissions  are  merely  so  many 
Jiminy  Crickets  chirping  in  the  ears  of  deaf  Presidents,  deaf 
officials,  deaf  Congressmen,  and  perhaps  a  deaf  public.  They  could 
be  the  Nation's  conscience,  spurring  us  on  to  do  what  we  know  ought 
to  be  done,  showing  us  the  way,  strengthening  our  determination  to 
build  a  just  and  peaceful  and  productive  society. 

But  all  too  often  we  reject  them,  or  ignore  them,  or  forget  them. 
And  so,  every  time  someone  proposes  a  new  commission,  someone  else 
says,  "Oh,  no,  not  another  commission,"  and  Art  Buchwald  and 
Russell  Baker  and  Liz  Drew  and  Haynes  Johnson  have  a  field  day 
toying  with  the  modest  proposal  of  a  commission  on  commissions. 

Yet,  is  the  picture  really  so  bleak?  We  can  point  to  some  clear 
successes.  The  Safe  Streets  Act  of  1968,  notwithstanding  its  con- 
.iresRonal  and  administrative  scars,  is  a  monument  to  the  work  of  the 


Katzenbach  Commission.  The  Kerner  Commission  report  will  forever 
by  the  definitive  work  on  the  anatomy  of  riots  and  rioters,  and  one  of 
its  findings  alone  will  make  it  live  on :  "Our  Nation  is  moving  toward 
two  societies,  one  black,  one  white — separate  and  unequal." 

That  statement  was  true  on  March  1,  1968,  and  a  year  later,  and 
2  years  later,  and  3  years  later.  And  until  it  is  no  longer  true,  we  will 
have  to  read  and  reread  the  Kerner  report.  The  Eisenhower  Com- 
mission gave  us  a  veritable  library  of  resource  material  including  the 
famous  Walker  report  on  Chicago,  1968,  and  landmark  studies  in 
such  areas  as  firearms,  violence,  and  assassinations. 

The  Scranton  report  is  one  of  the  most  unusual  documents  in 
American  literature.  It  is  frank  and  outspoken.  It  is  balanced  and 
careful.  And  it  is  the  only  thorough  public  study  so  far  of  the  Kent 
State  and  Jackson  State  killings.  It  can  be  ignored  only  at  extreme 
peril  to  the  ignorer  and  the  Nation.  All  of  them  are  guidelines  and 
benchmarks  for  action  at  every  level  of  American  government  and 
American  life,  and  even  if  all  of  their  lessons  have  not  been  learned 
immediately,  eventually  they  will  have  to  be  learned. 

We  have  even  had  a  few  instant  successes.  The  Kappel  Commission 
on  Postal  Organization  found  its  proposals  enacted  within  2  years. 
Burke  Marshall's  Commission  on  Selective  Service  developed  a  pro- 
gram of  radical  draft  reform,  including  youngest-first  and  a  lot- 
tery, and  these  were  adopted  quickly,  although  a  year  later  another 
commission  charted  the  replacement  of  the  whole  Selective  Service 
System  with  a  so-called  all-volunteer  army.  But  most  commissions 
deliver  more  slowly.  President  Kennedy's  Commission  on  Narcotics 
and  Drug  Abuse,  and  many  others  from  the  1940's,  1950's,  and  1960's, 
stand  quietly  but  firmly  as  the  comprehensive  works  in  their  fields, 
giving  new  inquiries  and  action  a  substantial  headstart,  if  not  a  free 
ride. 

So  the  commission  ledger  is  certainly  not  written  solely  in  red  ink. 
I  myself  have  proposed  commissions  on  occasion,  because  they  seemed 
to  me  to  be  the  proper  way  to  address  a  specific  problem.  In  1966,  for  ex- 
ample. I  filed  a  bill  to  set  up  a  Commission  on  Revenue  Sharing  be- 
cause I  felt  that  while  the  idea  had  a  certain  superficial  attraction,  it 
needed  serious  and  thorough  study  by  a  credible  group  outside  the 
Government.  I  might  say  that  if  the  commission  had  been  established, 
we  might  now  know  more  about  the  problems  and  issues  and  po- 
tential in  revenue  sharing  than  we  do,  and  we  might  be  able  to  resolve 
the  question  much  more  sensibly  and  rationally  than  we  can  now. 

The  purpose  of  these  hearings  of  the  Administrative  Practice  and 
Procedure  Subcommittee  is  in  essence  to  determine  how  future  com- 
missions can  increase  their  successes  and  reduce  their  failures.  We 
will  hear  this  week  from  the  four  major  social  issue  commissions  and 
from  Dean  Lockhart,  who  led  a  congressionally  established  fact- 
finding panel,  as  to  what  went  right  and  what  went  wrong  in  the 
translation  of  their  reports  into  action,  and  why. 

We  will  want  not  only  to  assure  ourselves  that  someone,  somewhere 
in  Government  is  following  up  on  their  reports,  but  also  to  seek  their 
views  as  to  the  institutional,  personal,  and  coincidental  barriers  they 
faced,  and  how  they  can  be  avoided.  We  will  try  to  develop  the  out- 
lines of  a.  statute  or  an  Executive  order  which  will  guarantee  at  least 
that  when  a  commission  speaks,  the  Government  listens,  that  after 


it  listens,  it  thinks,  that  after  it  thinks,  it  responds,  and  that  after  it 
responds,  it  follows  through. 

Tentatively  we  are  considering  the  possibility  of  an  amendment  to 
the  Administrative  Procedure  Act  which  would  apply  to  all  future 
commissions.  It  would  require  the  President  to  designate  one  Cabinet 
member  as  the  responsible  implementation  official  for  each  commission. 

The  implementation  official  would  report  publicly  within  1  month  on 
his  approach  to  implementation — that  is,  whom  the  report  is  being 
circulated  to,  and  what  the  assignments  and  deadlines  for  a  response 
are,  along  with  a  tentative  general  assessment  of  the  Commission's 
conclusions. 

After  6  months  he  would  provide  a  more  detailed  public  response 
from  the  executive  branch,  indicating  the  extent  to  which  the  Com- 
mission report  is  accepted  or  rejected  and  why.  This  procedure  is 
followed  in  Britain  after  Royal  Commissions  report.  At  the  end  of 
a  year  the  Commission  would  reconvene  to  hear  and  question  the  im- 
plementation official  on  the  extent  of  acceptance  and  the  nature  of 
the  implementation  in  progress.  At  the  end  of  the  second  year,  the 
implementation  official  would  issue  a  final  implementation  report 
setting  forth  the  achievements  so  far  and  the  precise  future  goals. 
Perhaps  some  type  of  congressional  committee  response  would  also 
be  required. 

Of  course,  this  would  impose  a  significant  new  burden  on  the  Gov- 
ernment, but  that  is  as  it  should  be.  For  the  most  important  factor 
now  is  to  prevent  the  currency  of  the  commissions  from  being  debased 
by  overuse,  to  insure  that  Presidential  and  national  commissions  are 
the  exception,  not  the  rule.  We  must  convince  the  President  and  the 
Congress  not  to  establish  them  unless  they  are  really  necessary  and 
unless  those  in  power  are  prepared  to  take  them  seriously. 

We  must  develop  means  of  discouraging  misuse  or  abuse  of  the 
commission  as  a  "cop-out."  It  is  certainly  a  transparent  avoidance,  for 
example,  when  a  Cabinet  officer,  knowing  that  he  has  made  no  effort 
whatsoever  to  inquire  into,  or  take  control  over,  the  activities  of  a 
subordinate  unit  of  his  department,  suggests  that  an  outside  commis- 
sion be  appointed  to  do  so. 

Similarly  it  ill  suits  members  of  congressional  committees  which 
could  legitimately  be  investigating  controversial  bureaus  of  the  Gov- 
ernment to  suggest  the  setting  up  of  new  commissions  or  new  com- 
mittees for  that  purpose.  There  must  be  applied  a  doctrine  of  "exhaus- 
tion of  existing  remedies"  before  the  commission  route  is  pursued. 

And  there  must  be  a  good  reason  for  a  commission,  whether  it  be  the 
development  of  new  data,  the  validation  or  articulation  of  a  complex 
or  controversial  policy,  the  fuller  expression  of  public  viewpoints,  the 
bringing  to  bear  of  fresh  imagination  and  novel  perspectives,  or  even 
the  removal  of  vital  policymaking  from  the  heat  of  polarized  warfare 
into  an  atmosphere  of  calm  deliberation.  A  commission  may  even 
properly  be  charged  with  setting  goals  far  in  the  future,  reducing 
dreams  to  paper,  with  no  expectation  of  immediate  implementation, 
as  long  as  this  purpose  is  clearly  stated,  so  that  false  hopes  and  unre« 
alistic  expectations  are  not  generated. 

Whatever  the  original  purpose  for  their  birth,  the  two  or  three  score 
Presidential  and  national  commissions  over  the  past  three  decades 
have  left  us  a  rich  legacy  of  information,  ideas,  and  hope.  Basically, 
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they  tell  us  that  we  really  know  the  answers — or  some  answers — to 
most  of  our  most  pressing  national  problems. 

They  tell  us  that  all  we  lack  is  the  courage,  and  the  will,  the  sense 
of  purpose  and  the  spark  of  leadership.  They  warn  us,  too,  that  if  we 
fail  to  act,  our  problems  worsen  rather  than  disappear.  So,  when  we 
look  this  week  at  our  response  to  the  best  advice  the  country  can 
muster,  we  are  really  looking  at  our  national  commitment  to  progress, 
our  determination  not  only  to  face,  but  to  face  up  to,  the  future.  And 
if  our  leadership  refuses  to  meet  both  the  challenge  and  the  oppor- 
tunity in  this  advice,  the  task  will  be  one  for  all  the  people,  to  rise  as 
a  Nation  and  say,  "We  can.  We  shall.  We  must." 

Our  first  witness  this  morning  represents  the  National  Advisory 
Commission  on  Civil  Disorders.  We  are  honored  to  have  with  us  the 
chairman  of  that  Commission,  Judge  Otto  Kerner.  Judge  Kerner 
served  two  terms  as  Governor  of  the  State  of  Illinois.  He  is  now  a 
judge  on  the  U.S.  Court  of  Appeals  for  the  Seventh  Circuit. 

Attorney  David  Ginsburg,  who  was  the  executive  director  of  the 
Commission,  has  had  a  distinguished  career  with  the  Government,  both 
on  a  full-time  basis  and,  more  recently,  as  chairman,  director,  and 
member  of  several  Federal  advisory  panels,  including  two  Presiden- 
tial emergency  boards  and  the  Commission  on  Postal  Organization. 

We  want  to  welcome  you  very  much,  gentlemen. 

I  would  like  to  at  this  point  read  a  letter  here  from  Senator  Steven- 
son which  indicates  he  regrets  very  much  that  he  is  unable  to  be  here 
to  introduce  Judge  Kerner  personally. 

As  Governor  of  Illinois  from  1961  to  1968,  Judge  Kerner  compiled  a  record 
of  steadfast  commitment  to  equal  justice  and  human  rights — a  record  which 
made  him  an  outstanding  choice  to  head  the  National  Advisory  Commission  on 
Civil  Disorders. 

As  chairman  of  that  commission,  he  supplied  the  leadership  and  insight  which 
resulted  in  the  monumental  report  which  your  subcommittee  is  considering  today. 

I  am  proud  to  count  Judge  Kerner  as  a  personal  friend  and  happy  to  com- 
mend him  to  you. 

With  warm  regards. 
Sincerely, 

Adlai  Stevenson. 

I  want  to  welcome  you  very  much,  Judge  Kerner. 

STATEMENT  OF  HON.  OTTO  KEENER,  JUDGE,  U.S.  COURT  OP 
APPEALS  FOR  THE  SEVENTH  CIRCUIT;  ACCOMPANIED  BY 
MR.  DAVID  GINSBURG,  EXECUTIVE  DIRECTOR,  NATIONAL 
ADVISORY  COMMISSION  ON  CIVIL  DISORDERS 

Judge  Kerner.  Thank  you  very  much,  Senator.  I  am  pleased  to  be 
here  and  very  pleased  that  Mr.  Ginsburg  could  be  with  me. 

As  you  know  he  was  the  Executive  Director  of  the  Commission  and 
did  a  lot  of  detail  and  leg  work  and  may  be  able  to  back  up  some  of 
those  questions  you  might  have. 

I  have  no  written  or  prepared  statement,  but  an  outline  following 
the  questions  as  they  were  related  to  me  in  your  letter. 

Obviously,  in  the  time  allotted  all  we  can  do  is  hit  the  crest  of  the 
waves  and  I  will  not  spend  much  if  any  time  on  the  recommendations. 


But  primarily  since  you  are  interested  in  how  the  Commission  oper- 
ated and  how  we  organized  I  will  cover  those  things  to  a  greater  de- 
gree and  hope  to  be  able  to  answer  such  questions  the  committee  might 
have. 

The  Commission  sought  as  its  role  to  follow  the  charge  as  given  by 
the  President  of  the  United  States  concerning  the  disorders  of  1967. 

Many  people  I  think  overlook  the  fact  that  coincidentally  all  the  dis- 
orders of  that  summer  happened  in  the  black  area.  In  the  summer  of 
1967  it  would  have  included  other  minority  groups  such  as  the 
Spanish-speaking  groups. 

But  basically  we  felt  we  should  find  out  from  the  charge  given  us 
what  happened,  why  did  it  happen  and  what  can  be  done  to  prevent  it 
from  happening  again  and  again.  We  were  to  determine  the  origins  of 
the  disorders,  the  causes  and  factors  leading  to  such  disorders,  and  the 
influence  if  any  of  organizations  or  individuals  dedicated  to  the  incite- 
ment or  encouraging  violence.  I  think  there  was  a  general  pervasive 
feeling  in  the  United  States  at  that  time  that  these  disorders  were  con- 
certed, unified,  and  well  planned. 

We  were  developing  methods  for  diverting  or  controlling  such  dis- 
orders and  primarily  to  set  forth  the  training  of  State  and  local  law 
enforcement  and  National  Guard  personnel. 

The  basic  methods  and  resources  that  we  used  are  set  forth  really 
in  two  separate  chapters  called  methodology.  The  first  was  a  construc- 
tion of  a  profile  of  disorders.  I  think  very  few  people  even  today 
realize  that  we  had  survey  teams  in  23  cities  of  the  United  States, 
those  that  had  disorders,  those  that  had  problems  but  no  disorders, 
and  we  were  to  try  to  find  out  why  there  were  not.  There  were  some 
1,200  interviews,  interviews  with  mayors,  police  chiefs,  Army  officials, 
black-power  advocates,  rioters,  and  citizen  observers. 

We  also  had  the  views  of  many  experts  in  the  disciplines.  We  have 
after-action  reports  of  police  and  military  units,  FBI  reports,  fire 
department  views  prosecutors'  reports,  and  other  investigative  offices. 
There  were  some  1,500  pages  of  depositions  and  some  of  these  were 
taken  on  a  very  confidential  basis  and  are  annotated  and  footnoted, 
however,  because  of  the  precondition  that  they  be  held  confidential 
they  have  not  been  open  to  the  public  file  and  are  on  file  in  the 
Archives  and  may  be  open  at  some  later  date. 

The  other  chapter  in  which  we  covered,  quite  well  I  thought,  was 
the  commission  methodology,  how  did  we  operate?  We  had  44  days 
of  formal  hearings.  They  started  quite  early  in  the  morning  and  some- 
times went  to  1  o'clock  in  the  morning  with  luncheon  and  supper 
meetings.  We  took  the  formal  testimony  of  some  130  people,  officials, 
participants,  observants,  ghetto  residents,  civil  right  leaders,  re- 
porters, psychologists,  et  cetera.  We  had  complete  access,  by  the  way, 
to  each  of  many  of  some  eight  departments  of  Government.  Cabinet 
officers  appeared  before  us  and  we  established  a  liaison  through  a  per- 
sonally appointed  individual  in  the  department  who  worked  directly 
with  the  Commission  and  through  them  we  obtained  any  information 
we  sought  from  these  offices. 

I  think  I  should  designate  the  Departments  of  Agriculture,  HEW, 
Labor,  Commerce,  Defense,  Justice,  and  HUD.  Also  may  I  say  we 
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had  complete  liaison  and  access  with  the  FBI  and  received  very  excel- 
lent cooperation. 

In  addition  to  these  44  formal  meetings  that  we  held  here  in  Wash- 
ington, the  Commission  members  on  an  ad  hoc  basic  visited  eight  cities 
that  suffered  serious  disorders.  We  had  three  major  fiield  research 
programs  of  analytical  studies,  program  studies,  and  outside  inde- 
pendent studies  done  at  universities. 

On  completion  of  the  second  phase  of  our  work  we  sat  down  and 
we  discussed  the  results  of  our  visits,  the  surveys,  the  testimony,  the 
investigations  and  were  reviewing  the  preliminary  drafts  of  the 
report. 

May  I  say  every  single  word  of  this  report  was  orally  read  before 
the  Commission,  sometimes  with  maybe  a  half-hour  discussion  on  the 
use  of  a  certain  word  or  the  statement  in  a  paragraph,  extremely  care- 
fully done. 

We  reviewed  these  preliminary  drafts  and  we  had  discussions  for 
the  setting  up  of  the  proposed  recommendations. 

The  recommendations  of  course  I  do  not  want  to  spend  any  time  on. 
They  have  been  discussed  and  discussed  in  many  ways,  both  pro  and 
con.  We  set  forth  the  order  of  our  priority  of  employment  problems, 
of  the  underemployment  and  unemployment.  Education  problems  pri- 
marily  in  the  inner  city,  disadvantaged  children.  We  discussed  the 
welfare  program  as  it  presently  exists  and  all  of  us  on  the  Commission, 
I  think,  unanimously  would  agree  that  the  present  vehicle  is  a  vehicle 
not  applicable  to  today's  problem. 

It  was  set  up  in  the  thirties  under  an  entirely  different  type  of  social 
and  economic  condition — and  also  housing. 

I  might  point  out  these  recommendations  fall  readily  into  two  cate- 
gories, both  public  and  private,  and  also  some  we  suggested  could  be 
acted  upon  immediately,  such  as  the  training  of  personnel  in  law  en- 
forcement and  many  of  them  of  course  were  to  be  developed  in  the 
future  and  many  of  those  required  some  research  and  development. 

The  Commission  of  course  realized  immediately  it  could  not  solve 
the  basic  social  problem,  that  of  racism  and  segregation  but  could  only 
hope — and  I  think  our  hope  has  been  successfully  realized — that  we 
would  point  out  the  sources  and  highlight  the  problem  and  that  over 
a  period  of  time  that  with  the  concerted  effort  and  cooperation  of  the 
man  on  the  street,  in  private  industry,  or  in  government  we  would  make 
progress. 

I  think  considerable  progress  has  been  made. 

Many  of  the  suggestions  we  made  were  directed  to  local  officials  on 
the  State  and  the  community  level,  not  here  in  Washington.  Others 
were  specifically  directed  to  the  FBI  and  the  Defense  Department. 
There  was  a  specific  direction  to  the  FBI  to  develop  crowd  control, 
police  planning,  rumor  controls,  and  things  of  this  nature  with  area 
meetings  throughout  the  entire  United  States  to  educate  them  as  to 
what  the  problem  is  and  how  to  overcome  it. 

Also  the  Defense  Department  was  requested  to  develop  new  train- 
ing methods,  both  in  the  Army  and  the  National  Guard,  recommend- 
ing integration  in  the  services,  their  future  integration  in  the  service, 
and  for  the  development  of  new  programs  of  crowd  control.  The 
National  Guard  and  Army  at  that  time  had  manuals  but  they  were  for 
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control  in  enemy  territory  and  not  in  the  area  of  what  we  considered 
to  be  domestic  problems. 

We  feel  that  there  certainly  has  been  a  great  improvement. 

Prior  to  the  report  being  published  there  was  a  flurry  of  some  police 
departments  throughout  the  United  States  to  purchase  armored  vehi- 
cles with  gas  emissions  and  a  tremendous  number  of  automatic  weap- 
ons. After  the  report  and  the  work  by  the  FBI  many  of  these  police 
departments,  if  not  all,  disposed  of  these  armored  vehicles  and  auto- 
matic weapons  and  used  more  human  methods  in  handling  the  prob- 
lem, In  other  words,  the  psychology  of  coming  out  armed  with  armored 
vests  and  helmets  and  things  of  this  sort  really  provokes  attitudes  of 
challenge. 

Part  4  of  our  report  which  seems  to  be  little  read  and  little  attention 
paid  to  a  supplement  to  the  appendixes  and  covers  this  area. 

The  Commission,  after  careful  assessment  of  all  the  information  and 
evidence,  decided  that  there  was  no  basis  for  concluding  that  there  was 
any  organization  or  individual  who  was  responsible  for  the  incitment 
or  encouraging  of  violence.  I  think  this  is  one  of  the  major  accom- 
plishments of  this  Commission.  All  of  the  members  unanimously  agreed 
that  the  tinder  was  in  these  areas  and  if  one  will  look  back  one 
can  determine  the  spark  that  actually  ignited  the  riots,  it  was  a 
perfectly  proper  and  legal  police  action,  but  because  of  the  promises 
that  people  were  receiving  because  of  the  lack  of  equal  opportunity 
for  job  or  living  conditions,  education,  and  all  the«e  other  factors, 
this  proper  police  action  really  was  the  spark  that  ignited  it.  There 
was  no  plan  and  we  found  no  plan  in  any  of  the  cities.  We  did  find 
through  our  own  investigative  offices  there  was  some  sort  of  national 
conspiracy  in  the  universities.  We  did  not  progress  with  that  study 
because  it  was  beyond  our  direction.  That  information  was  turned 
over  to  other  Federal  agencies  to  follow  up. 

Senator  Kennedy.  Just  on  that  point. 

As  you  well  remember  there  were  congressional  committees  that 
were  beginning  to  investigate,  both  the  investigating  committees  here 
in  the  Senate  and  also  the  Judiciary  Committee,  the  full  parent  com- 
mittee of  this  subcommittee.  I  can  remember  during  that  period  of 
time  that  there  was  a  substantial  body  of  opinion,  I  think  abroad  in 
the  land  as  well  as  on  this  committee,  that  the  riots  that  went  on  in 
1967  were  the  results  of  a  conspiracy  that  was  taking  place  among 
certain  citizens  across  this  country — that  it  was  being  coordinated, 
carpfully  timed,  carefully  organized,  and  I  know  you  spent  a  good  deal 
of  time  on  this  issue. 

Then,  as  you  pointed  out,  there  was  a  substantial  body  of  opinion 
which  I  think  was  supported  by  the  results  of  your  Commission  that 
felt  that  the  overwhelming  and  underlying  causes  for  the  despair  and 
frustration  were  the  facts  of  unemployment  and  poverty  and  welfare 
and  lack  of  health  and  educational  opportunities. 

I  think  that  this  is  one  of  the  very  fundamental  services  that  the 
Commission  provided,  attempting  to  provide  some  light  on  the  under- 
lying causes  for  the  demonstrations  and  riots  and  to  try  to  put  into 
better  perspective  this  concept  of  a  conspiracy,  of  which  you  found 
little  evidence  and  as  a  matter  of  fact  quite  to  the  contrary. 

But  you  say  there  that  there  was  at  least  some  evidence  of  com- 
munication or  possible  conspiracy  among  university  students? 
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Judge  Kerner.  We  did  find  something  we  did  not  identify.  We 
found  there  was  a  common  bond  among  certain  universities.  As  I 
say,  because  it  was  beyond  the  area  of  our  investigation  the  informa- 
tion we  had  was  turned  over  to  the  Federal  investigative  agencies  to 
follow  up  since  it  was  in  universities  and  had  nothing  to  do  with  the 
cities  and  the  boundaries  of  our  direction  of  the  disorders  in  the  cities 
in  1067.  But  we  were  unable  to  identify— it  would  be  in  all  probability 
identified  later. 

We  do  not  have  that  information. 

But  I  am  so  pleased  of  the  recognition  the  Commission  has  accom- 
plished something. 

Senator  Kennedy.  Very  definitely. 

Judge  Keener.  Because  there  are  still  people  I  am  sure  who  doubt 
our  finding  in  this  area.  Because  I  think  we  Americans  have  many 
wonderful  characteristics  and  habits,  and  one  of  them  is  we  sum- 
marize and  categorize  because  it  simplifies  things  so  easily  and  some- 
times we  hate  to  admit  the  facts  that  cause  things  and  if  a  foreign 
power  or  a  different  political  philosophy  can  be  blamed  it  can  most 
easily  be  Warned  and  be  so  readily  accepted. 

But  we  found  no  such  arrangement.  We  were  aware  that  certain 
individuals  were  traveling  between  communities,  but  some  of  that 
was  pure  coincidence.  May  I  say  in  some  of  the  areas  where  these 
individuals  traveled  there  was  no  civil  disorder.  So  that  we  may  say 
it  may  have  been  coincidental.  Factually  we  could  find  no  basis  for 
any  national  conspiracy  by  any  group  or  any  identified  individual. 

One  of  the  things  we  tried  to  determine  in  the  opening  phases  of 
our  meetings  was  the  style  of  the  report.  We  wished  to  write  this  re- 
port in  a  fashion  that  would  be  readily  and  easily  readable,  hoping 
that  it  would  not  be  used  just  for  doctoral  studies  or  for  studies  by 
Government  officials,  be  they  in  the  executive  or  legislative  depart- 
ment. We  do  believe  that  our  writers  did  an  excellent  job  and  wrote 
it  in  such  a  fashion  that  it  is  easily  readable  by  all  individuals. 

One  of  your  questions  inquired  whether  we  had  any  formal  ar- 
rangements for  communicating  the  findings  and  recommendations  to 
agencies;  unfortunately  not.  The  only  informal  method  we  had  was 
liaison  that  we  had  with  Cabinet  officers  and  with  the  Department  of 
Defense  and  with  the  FBI  and  matters  of  this  sort.  But  there  was  no 
formal  arrangement  of  ,any  sort. 

I  do  know  that  various  Cabinet  officers  were  interested.  We  had 
their  ear.  We  had  such  facts  as  they  had.  But  to  answer  your  question 
directly 

Senator  Kennedy.  There  was  no  one  in  the  administration  at  the 
Cabinet  level  who  had  the  particular  responsibility  either  of  serving 
as  liaison  with  you  or  of  following  up  these  recommendations  ? 

Judge  Kerner.  No. 

Senator  Kennedy.  As  I  understand  the  fact  you  are  commenting 
on,  you  got  cooperation  in  the  various  agencies  but  you  did  not  feel 
there  was  any  kind  of  centralized  responsibility  for  following  through 
on  your  own  recommendations  or  sort  of  staying  in  close  contact  with 
you  in  terms  of  what  your  studies  were  ? 

Judge  Kerner.  There  was  concern,  there  was  interest,  but  there  was 
no  formal  relationship.  It  was  an  informal  one,  a  pleasant  one,  a  very 
cooperative  one,  but  no  responsibility  after  the  report  was  completed. 
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Senator  Kennedy.  Do  you  think  that  would  have  been  helpful  ? 

Judge  Keener.  Yes,  I  think  it  would  be. 

You  know,  one  thing  I  abhor  is  someone  saying,  well,  I  did  it  in  such 
and  such  a  fashion  and  I  have  heard  it  and  I  realize  what  I  am  saying. 
As  Governor  of  Illinois,  whenever  we  had  any  problem  of  a  major 
nature,  rather  than  setting  up  a  board  or  commission  by  strictly  execu- 
tive order,  I  found  the  most  effective  way  was  to  talk  to  the  leaders 
of  the  house  and  the  senate  and  to  get  their  cooperation  to  establish 
a  legislative  commission  with  the  same  purposes  that  I  might  have  had 
in  mind  at  the  executive  level,  and  required  that  members  of  the  house 
and  the  senate  be  members  and  responsible  members  of  such  board  or 
commission,  the  purpose  being  that  they  were  then  in  a  sense  charged 
by  the  house  and  the  senate  to  maintain  an  interest — I  did  not  say  pro 
or  con — but  to  maintain  an  interest  in  the  commission  operation.  Then, 
also  they  had  a  responsibility  to  prepare  the  bill  and  make  the  pres- 
entations on  the  floor  of  the  house  or  the  senate,  and  to  follow  them 
through  and  to  be  sponsors  if  they  were  in  favor. 

Also,  they  were  really  in  a  sense  the  source  and  fount  of  informa- 
tion for  the  other  members  of  the  house  and  senate  as  to  what  the  bills 
would  do,  why  they  were  there,  and  what  they  would  accomplished.  I 
found  that  helpful  and  I  merely  share  it  to  the  degree  it  may  be 
helpful. 

As  to  the  adoption  of  the  principal  recommendations,  I  have  men- 
tioned some,  and  for  a  period  of  approximately  a  year  and  a  half  after 
I  was  on  the  bench,  I  did  receive  many  letters  from  people,  individuals 
and  groups,  throughout  the  United  States,  which  I  have  turned  over 
to  the  Archives  as  to  what  was  going  on. 

It  it  is  very  unfortunate  that  there  was  no  central  collecting  point 
concerning  the  things  that  may  have  been  done  in  Rosebud,  111.,  or 
Denver,  Colo.,  or  Seattle,  Wash.,  or  New  York  City  where  all  of  these 
factors  and  progress  were  actually  being  developed  and  being  tried.  I 
do  not  know  how  many  were  failures.  I  do  not  know  how  many  were 
successful. 

I  do  know  that  in  Illinois,  first  the  churches  as  a  group,  right  from 
the  top,  became  activists  and  not  only  read  the  report,  studied  it,  but 
took  personal  action.  I  do  know  that  many  communities  passed  open- 
occupancy  ordinances.  The  State  still  has  none,  unfortunately.  Actual- 
ly, there  was  movement.  These  I  have  by  personal  information,  but 
these  must  be  a  minimal  as  to  what  occurred  throughout  the  United 
States.  I  wish  I  were  in  a  position  to  be  able  to  answer  that  question. 

I  am  pleased,  however,  to  say  that  certain  of  the  things  that  were 
criticized  very  greatly,  some  of  our  recommendations,  are  now  being 
publicly  discussed  as  possibilities.  I  am  talking  about  a  national  stand- 
ard for  public  aid.  It  is  now  being  publicly  discussed,  whereas  before 
it  was  really  tossed  on  the  ash  heap  as  not  applicable. 

We  recommended  the  funding  of  public  aid  at  a  national  level,  be- 
cause of  the  mobility  of  our  people  and  the  cost  of  this  program- 

Also  there  are  being  discussed  today  certain  areas  of  public  aid, 
those  of  the  handicapped,  aged,  and  blind,  that  do  not  fall  in  the 
category  that  require  determination  of  eligibility.  These  are  some  of 
the  things  we  discussed. 

Also  there  have  been  studies  and  public  discussion  of  a  guaranteed 
minimal  income  in  place  of  public  aid,  which  many  people  do  not 
realize  would  remove  many  of  the  administrative  costs. 
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Senator  Kennedy.  You  suggested,  as  I  understand,  $3,335  per  year 
as  an  income  supplement  some  3  years  ago.  Now  we  have  the  recom- 
mendation up  before  the  Congress  for  $2,400,  even  though  the  Labor 
Department  sets  the  figure  for  a  family  of  four  at  $6,400.  But  I  sup- 
pose in  terms  of  accepting  the  concept  of  income  supplement  you  are 
at  least  pleased  that  that  idea  has  been  advanced  and  is  being  dis- 
cussed ? 

Judge  Kerner.  Yes;  which  matters  were  completely  rejected  at  the 
time  the  report  came  out.  So  I  see  many  encouraging  things 
happening. 

May  I  say  as  a  judge,  I  am  pleased  with  some  of  the  decisions  that 
have  come  out  of  the  courts  along  this  line,  which  I  think  will  be  help- 
ful in  overcoming  the  problem.  That  is  why  I  say  there  are  certain 
of  these  recommendations  that  we  made,  we  understood  would  not  take 
place  immediately,  but  would  take  a  period  of  time.  I  see  them  com- 
ing about. 

May  I  say  the  Urban  Coalition  when  headed  by  John  Gardner,  a 
year  after  the  report  followed  up  the  report  and  made  a  study.  I  under- 
stand there  is  another  movement  by  the  Urban  Coalition  to  make  a 
study  3  years  after.  So  that  I  think  this  is  the  only  collective  and  col- 
lative  agency  that  is  an  activist  today  that  I  am  aware  of,  that  is  put- 
ting all  of  the  input  necessary  for  consideration  of  the  status  of  the 
report.  I  know  the  reports  have  not  been  bright.  Some  have  been  de- 
pressing. But  at  least  someone  is  following  it  up,  and  I  find  that  most 
interesting. 

Also,  I  think  you  requested  that  we  discuss  some  of  our  problems. 

Really,  I  think  our  Commission  was  extremely  fortunate  in  the  type 
of  personnel  we  had,  the  staff  we  had,  and  the  cooperation  that  we 
received  in  all  areas  where  we  requested  it.  But  we  did  have  one  area 
that  I  think  took  up  too  much  of  the  staff's  time  and  frankly  too  much 
of  my  time  when  we  considered  what  our  major  purpose  was — financ- 
ing. There  was  hope  at  the  time  that  we  would  have  an  appropriation. 
This  was  discarded.  So  that  actually  we  begged  and  borrowed  from 
Presidential  funds,  and  many  of  the  Departments  of  Government 
wore  most  helpful  in  providing  us  either  with  personnel  or  with  funds 
to  do  our  work,  plus  a  private  grant  which  enabled  us  to  complete  a 
study  which  was  done  at  the  University  of  Michigan,  which  is  most 
helpful  and  is  contained  in  our  statistical  report. 

But  I  would  say  this,  to  me,  was  the  most  irritating  thing  that 
occurred  in  trying  to  operate  an  efficient  and  effective  Commission. 

Senator  Kennedy.  Didn't  you  have  some  idea  prior  to  the  time 
the  Commission  was  set  up  that  you  would  be  able  to  receive  funding 
and  financing  for  the  Commission  ? 

Judge  Keener.  No;  I  am  afraid  we  did  not.  Each  of  us,  I  suppose, 
received  the  same  sort  of  telephone  call  that  I  did  and  came  to  Wash- 
ington at  the  time  the  President  announced  the  personnel  on  the 
Commission.  At  that  time  we  had  no  budget.  The  staff  immediately 
had  to  sit  down  and  try  as  best  they  could  without  full  approval  as  to 
our  agenda  and  full  operation  as  to  what  our  expected  costs  would 
be.  Fortunately — unfortunately  we  had  no  actual  money  for  a  budget. 
It  was  begging  and  borrowing,  primarily.  I  think  this  is  an  improper 
way  for  a  Commission  to  operate. 
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This  is  all  I  have  to  state  at  this  time  and  will  be  willing  to  answer 
any  questions. 

Thank  you,  Senator. 

Senator  Kennedy.  I  would  like  to  come  back  and  ask  you  some  ques- 
tions, Judge  Kerner. 

But  I  suppose  one  of  the  things  in  people's  minds  today  as  we  go 
through  a  summer  with  so  many  of  the  kinds  of  problems  that  you 
identified,  such  as  lack  of  employment  opportunities,  which  obviously 
have  worsened  in  recent  weeks  and  months,  is  that  still  there  has  not 
been  adequate  response  by  the  Congress  to  your  recommendations  on 
such  problems  as  welfare  reform,  housing,  and  lack  of  health  facilities 
in  many  of  the  urban  areas  of  this  country. 

Now,  given  your  experience  and  the  study  that  you  have  made, 
what  kind  of  assurances  could  you  give  to  the  American  people  that 
the  kinds  of  riots  and  disruptions  that  we  saw  in  the  summer  of  196T 
will  not  happen  again  ? 

Judge  Kerner.  Well,  of  course  I  cannot  give  any  assurances  one 
way  or  the  other.  Unfortunately  I  am  not  as  familiar  as  I  was  3  years 
ago  with  what  was  actually  being  done  at  the  governmental  level.  Of 
course,  at  that  time,  too,  I  was  also  better  informed  as  to  what  was 
happening  in  the  private  sector. 

May  I  say  that  I  have  been  a  bit  concerned  when  I  read  the  un- 
employment figures,  particularly  of  the  black  and  white  community 
of  the  ages  of  shall  we  say  16  to  24,  because  in  our  profile  of  the  rioters 
we  found  that  participants  were  in  this  general  age  category  and  they 
were  high  school  dropouts. 

At  the  time  of  our  report  the  unemployed  youth  of  that  same  age 
group  was  around  15  percent  and  the  unemployed  black  youth  of  that 
same  age  group  was  close  to  26  percent. 

I  do  not  know  what  these  figures  are  today,  and  it  would  be  helpful 
to  know.  But  there  always  has  been  a  higher  relationship  of  the  black 
and  white  unemployment  in  this  age  bracket. 

Senator  Kennedy.  Well,  I  understand  that  even  today  it  is  in  excess 
of  those  figures,  in  many  of  the  urban  areas. 

Judge  Kerner.  As  I  say,  we  found  factually  that  most  of  the  par- 
ticipants in  the  black  area  were  in  this  age  bracket  and  high  school 
dropouts.  I  presume  that  the  high  school  dropout  rate  has  not  percep- 
tibly dropped  but  is  continuing  because  many  of  these  youngsters 
would  be  in  that  age  bracket  and  dropped  out  of  high  school  and 
would  be  a  potential  danger. 

Senator  Kennedy.  I  think  the  statistics  indicate  quite  clearly  that 
the  problems  of  unemployment,  continued  deterioration  of  housing, 
high  interest  rates,  lack  of  educational  and  other  opportunities, 
poverty,  and  so  on,  all  of  which  existed  during  1967,  are  still  very 
much  in  existence  today.  I  am  reminded  that  only  in  the  last  24  hours, 
the  responsible  black  leadership,  those  that  have  gone  through  the 
elective  process  and  been  elected,  have  found  these  conditions  still 
exist.  Would  you  not  believe  that  we  are  certainly  in  danger  of  the 
same  kinds  of  disruptions  in  the  future  until  we  have  really  come 
to  grips  with  these  problems  ? 

Judge  Kerner.  The  statement  that  you  have  made  with  the  un- 
employment rate  being  what  it  is  let  me  say  the  same  and  similar 
tinder  is  in  existence.  I  would  hope,  of  course,  we  would  make  great 


14 

progress  in  community  relations  particularly  with  the  law  enforce- 
ment people.  We  found  several  years  ago  that  the  policeman  was 
the  closest  symbol  of  the  establishment  and  his  relationship  with  the 
community  was  always  an  abrasive  one.  We  hope  there  has  been 
sufficient  traming  and  understanding  of  community  relations  that 
the  same  spark  may  not  cause  the  tinder  to  blow  up,  even  though 
some  of  the  same  conditions  still  exist. 

Also  may  I  say,  too,  we  did  find  out  after  the  disorders  of  1967 
that  although  many  of  the  black  youth  felt  a  relief  of  having  been 
involved,  they  did  realize  suddenly  that  they  had  destroyed  their  own. 
I  do  not  know  whether  this  feeling  still  exists,  but  that  was  a  post-riot 
feeling  that  many  of  the  young  blacks  had. 

Senator  Kennedy.  Of  course,  even  in  analyzing  the  riots  them- 
selves, although  they  destroyed  their  own  at  the  very  beginning, 
didn't  they  begin  toward  the  latter  part  of  that  summer  to  move  out- 
side of  their  own  communities  and  start  destroying  some  of  the  other 
buildings?  As  I  remember,  they  started  burning  their  own  homes 
down  initially  and  then  turned  on  used  car  dealerships,  finance  com- 
panies and  some  of  the  other  groups  that  had  traditionally  exploited 
them. 

Judge  Kerner.  But  let  me  say  they  were  not  comparable  to  the 
riots  of  the  early  1900's  that  were  truly  race  riots.  These  were  truly 
rebellion  against  the  white  symbolism  that  existed  in  the  black  areas. 
Yes,  they  did  move  out  some  but  no  great  disorders  took  place  and 
no  great  destruction  took  place  as  compared  with  what  occurred 
within  their  own  areas. 

Senator  Kennedy.  Let  me  ask  you,  you  made  what  I  consider  some 
enormously  valuable  and  sensible  and  responsive  recommendations 
on  your  Commission,  which  I  think  really  pointed  the  way  to  this 
country's  meeting  its  responsibilities  to  many  of  those  who  live  in 
the  inner  cities.  Why  don't  you  believe  that  the  American  people,  or 
the  Congress,  or  the  Executive — I  do  not  try  to  distinguish  the  respon- 
sibility of  any  of  these  groups — but  why  do  you  believe  that  we 
haven't  gotten  a  more  orderly  progress  in  the  kinds  of  directions 
which  you  have  outlined,  which  you  have  documented,  and  which  a 
thoughtful  and  thoroughly  experienced  commission  recommends? 
What  do  you  think  has  been  lacking  in  the  American  will? 
Why  have  we  been  so  unwilling  to  address  ourselves  to  follow  the 
thoughtful  recommendations  of  your  Commission  ? 

Judge  Kerner.  I  think  basically  there  are  still  a  great  number  of 
people  in  the  United  States  who  refuse  to  accept  the  facts  of  this 
report.  The  prejudices  still  exist.  I  found  it  in  a  taxicab  yesterday 
driving  out  to  the  airport  in  Chicago  when  a  black  young  man,  very 
clean,  was  hiking  along  Stevenson  Expressway  as  one  goes  down  to 
the  airport,  carrying  a  beautifully  packed  knapsack,  the  appearance 
of  a  military  man — I  would  have  been  proud  to  have  had  that  kind 
of  pack  in  my  outfit,  and  this  taxicab  driver  made  some  kind  of  remark 
and  I  did  not  receive  it  too  well.  And  he  said,  "I  guess  I  shouldn't 
have  made  that  remark,  he  is  clean,  he  is  not  trying  to  hike  a  ride. 
Obviously  be  has  got  to  be  a  very  substantial  person." 

This  is  an  experience  I  had  yesterday.  And  I  think  that  there  are 
still  a  great  many  people,  because  of  color  of  skin  have  this  prejudice, 
and  not  only  against  the  black.  There  are  other  minority  groups  who 
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we  would  have  liked  to  have  covered  in  this  report,  but  they  were  not 
within  the  purview  of  our  direction  or  order.  There  still  are  these 
prejudices,  unfortunately,  and  some  people  hate  to  admit  them.  You 
can  tell  people  the  facts  but  their  minds  are  made  up.  I  think  a  great 
deal  of  progress  has  been  made  and  I  think  it  is  continuing  to  be 
made.  I  see  it  frequently  on  a  small  scale. 

Senator  Kennedy.  What  do  you  think  it  really  takes  to  meet  these 
kinds  of  prejudices,  preconceived  ideas  among  the  American  people? 
What  is  it  really  going  to  take?  I  wish  there  were  a  simple  answer  to 
that,  It  is  a  very  complicated  problem  and  obviously  the  answer  would 
have  to  be  very  complicated. 

Judge  Kerner.  I  think  what  many  civic  groups  have  done,  the 
church  groups  have  done  generally,  and  all  of  them,  I  think  have  done 
an  excellent  job  in  at  least  acquainting  their  people  with  the  facts 
as  they  exist. 

I  see  tremendous  hope  in  our  young  college  kids  today  who  really 
find  no  difference  in  black  or  in  white  or  a  name.  There  are  certain 
people  in  my  age  category  who  I  think  we  just  have  to  forget,  and  I 
have  approached  the  young  people  who  have  parents  my  age  to  try 
to  bring  the  facts  to  their  attention. 

As  I  say,  when  I  made  my  report  here  today,  the  Commission  did 
not  believe  that  it  could  solve  the  social  problems  overnight.  This  will 
take  a  period  of  time.  I  see  so  many  guide  signs.  I  see  black  members 
in  certain  clubs  today  that  did  not  exist  a  few  years  ago.  I  see  black 
executives  in  business  that  were  not  there  a  few  years  ago. 

Now,  I  see  a  lot  of  encouraging  signs.  May  I  say  throughout  the 
entire  United  States.  I  am  not  talking  about  any  one  geographical 
area. 

Senator  Kennedy.  I  suppose  what  you  are  really  saying  is  that  it  is 
a  question  of  leadership,  local  leadership,  national  leadership,  and 
congressional  leadership  ? 

Judge  Kerner.  I  think  local  leadership  is  even  more  important 
than  national  leadership,  although  local  leadership  comes  from  the 
heads  of  government,  and  I  do  not  limit  it  to  one,  This  trickles  down 
and  is  acceptable  and  more  acceptable  by  the  average  guy  on  the 
street. 

Senator  Kennedy.  I  want  to  come  back  to  you,  Judge,  on  the  sub- 
ject of  followup. 

We  will  hear  from  Dave  Ginsburg  and  I  am  sure  Mr.  Ginsburg  will 
have  some  ideas  on  what  might  be  done  about  followup. 

Mr.  Ginsburg.  Mr.  Chairman,  members  of  the  committee,  I  have 
no  prepared  statement,  I  have  a  few  tentative  suggestions  on  one  of 
the  questions  asked  in  paragraph  7  of  your  letter :  what  suggestions 
can  be  made  for  some  institutionalized  mechanism  covering  future 
commissions  to  assure  adequate  communication  of  commission  find- 
ings and  recommendations  and  comprehensive  followthrough  and 
feedback  from  the  Government. 

The  central  issue  is  the  preservation  of  the  credibility  of  what  has 
become  a  fifth  arm  of  the  government.  We  have  had  the  legislative, 
judicial,  and  executive  branches;  the  administrative  agencies  and  now 
presidential  commissions  which  have  come  to  serve  as  a  fifth  branch, 
and  an  important  one.  1  think  there  have  been  about  50  such  in  the 
last  25  years. 
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The  cost,  we  are  told  in  a  20th  Century  Fund  study,  has  been  about 
$10  million  a  year.  I  myself  have  worked  on  a  number  of  Presidential 
task  forces  and  two  commissions.  How  can  we  insure  an  appropriate 
Federal  response — not  a  quiet  dismissal,  not  the  reverberating  silence 
that  has  met  some  commissions'  reports — but  how  do  you  obtain  a 
considered  Federal  reaction  ? 

The  assumption  that  there  has  been  no  response  to,  for  example,  the 
Commission  on  Civil  Disorders  is  of  course  wrong.  There  were  many 
findings  and  recommendations  in  the  report.  They  dealt  with  govern- 
ment at  the  Federal,  State,  and  local  level.  The  findings  as  to  con- 
spiracy to  which  Judge  Kerner  referred,  take  up  only  2  pages  in  a 
6()0-page  report  but  they  were  considered  carefully.  There  was  no  con- 
spiracy and  the  country  accepted  the  fact. 

We  addressed  the  problem  of  ghetto  conditions  and  the  data  that 
we  compiled  is  now  pretty  well  disseminated  throughout  the  country. 
We  talked  of  city  developement.  One  chapter  in  the  report  dealt  with 
the  future  of  cities ;  it  is  still  shocking  and  more  than  ever  relevant. 
There  was  much  in  the  report  about  racial  bias  and  today  we  are  begin- 
ning to  see  some  of  the  results  of  our  findings. 

We  were  concerned,  of  course,  with  one  set  of  facts :  what  happened 
in  the  cities  in  the  summer  of  1967 — not  before,  not  after,  and  not 
outside  the  cities. 

Every  report  has  among  its  major  purposes  public  education.  In 
many  areas  the  best  textbooks  for  public  education  are  the  reports  of 
these  presidential  commissions.  They  offer  new  ideas,  and  they  de- 
mand public  attention.  Among  the  findings  and  recommendations  con- 
tained in  the  Keport  of  the  Commission  on  Civil  Disorders  are  some 
that  dealt  with  the  news  media  and  the  riots.  How  did  the  media  re- 
port the  riots?  This  is  important.  How  should  the  local  community 
deal  with  local  grievances  ?  How  should  the  local  community  respond 
to  local  demand?  Much  of  the  report  did  not  deal  with  the  Federal 
Government.  How  the  police  should  relate  to  and  work  is  vitally  im- 
portant with  the  local  community.  What  should  be  done  about  the 
actual  control  of  disorders — how  to  deal  with  a  riot — is  also  important. 
Detailed  recommendations  are  contained  in  the  report.  What  should  be 
done  about  the  administration  of  justice  under  emergency  conditions? 
A  full  chapter  is  devoted  to  this  matter  and  it  has  had  considerable 
effect  throughout  the  country. 

What  should  be  done  about  damage,  about  insurance  ?  All  of  these 
matters  are  dealt  with  in  the  report.  Yet  we  hear,  Mr.  Chairman,  very 
little  about  these  matters  and  others  like  them  in  the  report.  A  great 
deal  has  in  fact  been  accomplished. 

This  committee  is  focusing  on  the  Federal  response.  We  were  also 
seeking  to  help  shape  the  response  in  New  York  City ;  in  Tampa,  Fla.  ; 
in  San  Francisco;  in  Washington;  and  elsewhere.  Often  there  was  a 
very  considerable  and  effective  response.  In  St.  Louis  an  important 
and  useful  document  was  produced  which  constituted  a  local  version 
of  our  report.  Houston,  Tex.,  brought  out  a  major  study  of  the  city 
because  of  our  report.  Parts  of  the  text  were  used  as  texts  by  police 
chiefs  brought  to  Washington  for  seminars  conducted  by  the  Depart- 
ment of  Justice.  These  sections  were  refined  and  modified  as  a  result 
of  such  uses. 
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Of  a  report  covering  about  600  pages,  some  50  or  60  dealt  with  the 
need  for  Federal  action.  A  Federal  response  can  fairly  be  ought  only 
in  connection  with  recommendations  for  Federal  action. 

We  made  recommendations  in  four  areas:  Employment  first;  sec- 
ond, education ;  third,  welfare;  fourth,  housing. 

As  Judge  Kerner  indicated,  our  relationships  with  the  departments 
and  agencies  were  extraordinarily  good.  There  was  a  free  flow  and  in- 
terchange of  ideas  between  the  commissions  and  the  departments  and 
agencies.  Some  of  our  recommendations  have  been  embodied  in  bills 
before  the  Congress.  But,  as  you  properly  point  out,  there  has  been  no 
serious  effort  to  deal  with  the  recommendations  as  a  whole.  The  issue 
we  are  facing  today  is  whether  there  should  be  legislataion  which 
obligates  the  executive  branch  of  the  Government,  perhaps  also  the 
legislative  branch,  to  respond  to  these  recommendations,  affirmatively 
or  negatively,  but  to  respond. 

My  own  thought  would  be  to  support  legislation  along  the  following 
lines.  Call  it  the  National  Commissions  Act  of  1971.  It  would  provide 
the  President  with,  let's  say,  $10  million  each  year.  He  need  not  use 
these  funds.  He  may  establish  other  types  of  commissions.  But  if  he 
wishes  to  use  the  congressional  funds,  he  would  have  to  abide  by  con- 
gressional standards  and  criteria.  The  legislation  would  fix  criteria  for 
membership  on  these  commissions.  It  would  provide  for  cooperation 
with  the  departments  and  agencies.  It  would  provide  for  the  filing  of 
reports,  identify  those  with  whom  the  reports  should  be  filed,  and 
authorize  a  General  Accounting  Office  audit  of  funds  spent  by  the 
Commission.  I  see  no  reason  why  membership  on  such  national  com- 
missions should  not  be  subject  to  Senate  approval. 

I  would  also  suggest,  Mr.  Chairman,  that  consideration  be  given  to 
the  establishment  of  a  Joint  Senate-House  Committee  on  Commission 
Oversight.  Let  me  explain.  Judge  Kernel'  identified  at  least  seven  de- 
partments and  agencies  with  whom  our  Commission  had  day-to-day 
contact,  and  in  whose  areas  the  Commission  made  recommendations. 
It  might  have  been  possible,  so,  to  have  structured  our  report  that 
particular  recommendations  were  targeted  for  particular  committees 
or  particular  departments  and  agencies.  But  this  would  be  very  dif- 
ficult to  do.  A  joint  committee  could  serve  as  a  preliminary  forum 
for  review  and  as  a  legislative  routing  agency. 

Such  a  Committee  could  readily  serve  to  direct  the  recommendations 
to  the  proper  committees  after  initial  consideration  of  the  report  as  a 
whole. 

Thirty  days  or  so  after  such  commisson's  report  is  published,  mem- 
bers of  the  commission  could  come  before  the  joint  committtee.  pre- 
sent their  recommendations,  summarize  the  evidence  in  support  of 
those  recommendations,  and  thus  put  the  report  on  the  table  before 
the  legislature. 

Thirty  or  sixty  days  later  I  would  expect  the  executive  branch 
through,  say  the  Office  of  Management  and  Budget,  to  appear  before 
this  joint  committee  and  give  the  preliminary  reactions  of  the  execu- 
tive branch.  The  Office  of  Management  and  Budget  already  does  this 
for  proposed  legislation  pending  in  the  Congress:  it  can  reasonably 
be  asked  to  react  to  legislation  proposed  by  national  commissions. 
There  is  no  reason  whv  responsible  department  he  ids  should  not  also 
appear  before  the  joint  committee. 
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The  funds  might  serve  almost  as  a  carrot.  As  Judge  Kerner  indi- 
cated, the  difficulties  in  funding  and  administering  these  commissions 
today  are  enormous.  If  they  are  funded  under  reasonable  congressional 
controls^  the  executive,  I  think,  would  be  happy  to  use  the  national 
commissions  approach. 

This  in  brief  is  one  approach.  There  are  others.  Much  would  depend 
on  the  subject  matter.  A  commission  with  narrow  scope  might  well  be 
able  to  target  its  report  and  recommendations  for  the  responsible 
standing  committees  within  the  Congress,  bypassing  the  joint 
committee. 

Finally,  Mr.  Chairman,  I  would  like  to  return  to  a  question  you 
asked  before — the  really  underlying  one.  The  hard  problem  is  not  the 
legislative  mechanism.  Mechanisms  can  be  improved  and  I  think  it 
would  be  a  useful  thing  if  they  were.  Legislation  of  this  sort  could 
serve,  a  useful,  ^  perhaps  even  important  purpose.  But  you  asked 
how  do  we  mobilize  the  national  will  to  accomplish  our  major  national 
purposes.  Our  report  dealt  with  the  problem  of  racial  bias — a  bias 
that  existed  and  still  exists.  Let  me  supplement  what  Judge  Kerner 
said.  The  reason  the  Commission  did  not  directly  address  the  issue 
of  racial  bias  is  that  we  were  unaware  of  any  means  to  hit  at  racial 
bias  directly.  What  we  thought  the  American  people  could  do,  what 
Government  itself  might  do,  is  to  begin  to  deal  with  habits.  To  change 
how  people  act,  not  to  try  to  shape  what  they  think  or  say.  We 
thought,  for  example,  that  with  decent  education,  jobs,  a  good  welfare 
system  and  adequate  housing  for  blacks,  white  racial  bias  would  in 
due  course  give  way — not  completely  perhaps,  not  speedily,  but  give 
way.  So  we  concentrated  on  these  recommendations,  not  directly  on 
the  issue  of  racial  bias.  We  were  aware  that  costs  would  be  high  and 
we  foresaw  delays.  There  is  a  tendency  to  forget  that  this  report 
was  published  in  March  1968,  60  days  after  Tet  and  30  days  before 
an  eligible  President  decided  not  to  seek  reelection. 

Thank  you,  Mr.  Chairman. 

Senator  Kennedy.  Thank  you  very  much,  Mr.  Ginsburg. 

What  do  you  think  that  had  to  do  with  the  kind  of  atmosphere 
in  which  your  commission  was  to  make  its  recommendations? 

Mr.  Ginsburg.  When  we  reported  the  administration,  the  Congress, 
as  well  as  the  executive  branch,  were  concerned  about  man}7  other  press- 
ing issues.  The  riots  in  a  sense,  were  behind  us.  That  was  the  business 
of  1967.  We  had  not  yet  come  to  the  riots  of  1968;  they  followed  a 
month  later.  This  report  was  produced  in  7  month. s  because  we 
wished  to  put  some  of  our  recommendations,  the  detailed  recommen- 
dations, not  the  massive  social  programs  but  the  detailed  recommenda- 
tions that  might  help  ston  our  National  Guard  and  poliee  from  killing 
each  other  and  from  killing  our  citizens.  It  was  essential  to  put  these 
matters  on  the  table  quickly.  The  report  was  accelerated  by  5  months 
in  order  to  get  distribution  of  our  recommendations  in  the  disorder 
control  and  police  community  areas  before  the  summer  hit.  My  answer 
to  vour  specific  question  i?  that  our  Government  and  peonle  in  the 
earlv  spring  and  winter  of  1968  were  concerned  with  many  issues 
other  than  civil  disorder. 

Senator  Kennedy.  You  knew  the  war  was  going  on  during  this  time. 
Yet  you  say  in  your  report  that  there  is  no  higher  priority  for  the 
Nation's  action,  no  higher  priority  for  the  Nation's  conscience  than 
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the  recommendations  embraced  in  those  areas  you  have  identified 
here  ? 

Mr.  Ginsbtjrg.  We  would  stand  behind  that  language  and  emphasize 
it  further.  But  there  are  human  limitations  to  be  faced,  Mr.  Chair- 
man. There  were  other  urgent  problems  before  the  Congress  and  the 
executive  at  that  time.  This  is  not  in  any  sense  to  condone  the  delay 
in  the  consideration  of  some  of  our  more  costly  Federal  recommenda- 
tions. 

Indeed,  if  you  will  recall  the  Commission  made  every  effort  to  put 
all  of  the  issues  before  the  country  at  once  and  was  criticized  for  this 
boldness  by  many.  There  were  no  delays  incidentally  in  putting  into 
effect  other  recommendations  that  concerned  disorder  and  crime  con- 
trol, police  and  riot  procedures,  and  other  areas  of  State  and  local 
interests. 

But  how  do  we  get  the  President  and  Congress  to  act  in  the  area  of 
jobs — part  of  the  question  you  asked  a  moment  ago?  How  do  we  get 
the  welfare  system  changed,  the  educational  system?  How  do  we  mobi- 
lize the  national  spirit  that  gets  these  things  done  ?  The  Commission 
did  touch  on  the  problem  of  financing.  We  pointed  out  that  there  would 
be  a  fiscal  dividend  in  the  range  of  $12  to  $14  billion  a  year.  We  identi- 
fied this  as  one  possible  source  of  funds.  We  did  not  exclude  the  possi- 
bility of  increased  taxes. 

The  problem  is  not  one  of  resources;  the  problem  is  the  lack  of 
national  will. 

Senator  Kennedy.  I  think  what  you  are  saying,  which  I  find  ex- 
tremely distressing,  is  that  we  worry  about  these  problems  when  they 
are  on  us  and  that  we  do  not  worry  about  them  that  much  when  they 
are  not  upon  us.  I  think  that  would  be  a  fair  summary  of  your  reaction 
to  the  atmosphere  in  the  spring  of  1968.  The  whole  country  was  focused 
on  these  problems  after  the  riots  in  1967.  We  appointed  a  Commission, 
with  an  extremely  distinguished  chairman  and  members.  You  held  ex- 
tensive and  exhaustive  hearings  and  accelerated  the  work  of  your  Com- 
mission. You  made  solid  recommendations  and  then,  when  you  pre- 
sented your  report  in  the  turmoil  of  March  1968,  you  were  met  with 
a  failure  to  take  significant  action. 

You  have  pointed  out  very  fairly  areas  and  localities  where  there 
has  been  some  action,  but  what  about  the  kind  of  will  and  determina- 
tion and  leadership  at  the  national  level  that  are  so  essential  to  meet 
this  problem? 

Mr.  Ginsburg.  I  think  your  statement  is  fair.  This  is  why  you  are 
holding  these  hearings  and  why  we  are  here  today :  to  try  to  provide 
some  means  of  following  up  to  insure  that  the  costly,  hard,  under- 
lying issues  are  not  forgotten.  This  is  an  exaggeration,  of  course  they 
halve  not  been  forgotten.  But  how  can  we  insure  that  these  recommen- 
dations are  at  least  considered  in  a  systematic,  orderly  way? 

Senator  Kennedy.  The  congressional  black  caucus  commented  yes- 
terday that  despite  the  much  heralded  and  often  exaggerated  progress 
of  the  sixties,  black  Americans  are  slipping  further  and  further  be- 
hind their  white  fellow  citizens  than  ever  before.  We  can  look  at 
infant  mortality  rates,  unemployment,  percentage  of  population  on 
welfare  rolls  and  at  the  poverty  level,  low  income  housing,  and  con- 
centration in  the  lower  echelons  of  military  service. 
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It  is  undeniable  that  the  old  folk  saying  still  applies,  ';If  you're 
black,  get  back." 

These  are  the  same  things  that  you  were  focusing  on :  questions  of 
housing,  welfare,  education,  problems  of  employment,  que-tions  of 
health,  and  analyzing  the  causes  of  what  happened  and  why  it  hap- 
pened and  what  is  necessary  for  it  not  to  happen  again.  I  just  wonder 
why  we,  as  a  Nation,  are  not  taking  this  to  heart  before  we  have  the  same 
kinds  of  tragedy,  heartaches,  disruption,  and  violence  in  the  future 
that  we  have  had  in  the  past? 

Mr.  Ginsburg.  You  pointed  to  one  area — the  area  of  leadership  at 
the  local  and  national  level.  I  have  identified  others  in  terms  of  re- 
sources. But  in  the  final  analysis,  if  this  country  decides  that  theso 
problems  are  be  dealt  with,  they  will  be  dealt  with.  Discussions  of  this 
sort  will  help  to  insure  that  that  resolve  develops. 

Senator  Kennedy.  Mr.  Ginsburg,  do  you  think  that  one  of  the  rea- 
sons we  have  not  had  the  resources  to  devote  toward  these  problems 
is  the  cost  of  the  war  in  Southeast  Asia  ? 

Mr.  Ginsburg.  I  will  express  a  personal  view;  my  own  answer  is 
an  unqualified  yes. 

Senator  Kennedy.  Did  that  come  up  at  all  in  the  discussion  of  the 
Commission  ? 

Mr.  Ginsburg.  Yes;  we  did  discuss  the  issue.  Financing  was  care- 
fully considered.  We  wrote  little  about  it  in  the  report,  although  the 
problem  was  identified.  We  also  wrote  little  about  the  issue  of  con- 
spiracy, two  pages  out  of  600.  But  what  we  said  about  financing  ,was 
said  deliberately  and  said  only  after  the  most  intense  consultation  with 
the  best  economists  in  the  country. 

Senator  Kennedy.  Is  there  anything  more  you  would  like  to  say, 
Judge  Kerner? 

Judge  Kerner.  Nothing  further  except  to  say  what  Mr.  Ginsburg 
says  is  correct. 

We  spent  considerable  time  in  studying  and  discussing  the  precise 
language  to  be  used  as  to  the  priority  of  this  problem.  We  finally  con- 
cluded that  although  it  appeared  to  be  the  greatest  problem  to  us,  an 
executive  of  course  has  other  problems  and  we  were  in  no  position  to 
make  a  final  determination  as  to  which  problem  had  the  greatest  pri- 
ority. 

May  I  say,  Mr.  Chairman,  as  to  human  nature — and  I  do  not  think 
it  is  limited  only  to  Americans — is  that  we  give  greatest  attention  to 
that  problem  which  is  foremost  at  the  time.  I  recall  as  Governor  of 
Illinois  I  could  always  get  a  lot  of  support  from  the  people  along  the 
Mississippi  and  Illinois  River  when  it  was  about  to  flood  and  when  it 
was  flooding  and  after  the  waters  receded  I  lost  all  of  that  support 
that  I  thought  I  had  for  building  levees  and  preparing  for  next  year. 
This  is  human  nature.  I  think  perhaps  the  high  unemployment  prob- 
lem which  exists  today  almost  has  taken  over  the  prior  consideration 
of  any  people,  and  not  only  black,  but  white  as  well,  and  I  am  talking 
not  of  the  underemployed  and  unemployed,  I  am  not  talking  only  of 
the  baccalaureate  but  people  with  bachelor  degrees  who  are  finding 
employment  difficult.  Unless  they  get  jobs  and  are  able  to  solve  their 
problems  I  think  other  problems  are  going  to  fall  in  the  background. 
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Senator  Kennedy.  Let  me  ask  you,  Mr.  Ginsburg  and  Judge 
Kerner.  There  was  no  mention  of  the  war  in  the  report.  Can  you  tell 
us  why  ? 

Mr.  Ginsburg.  Well,  I  can  quickly  answer  that.  We  were  given  a 
certain  mandate  in  the  Executive  order  and  in  the  President's  charge. 
We  were  not  asked  to  concern  ourselves  with  the  war. 

Senator  Kennedy.  I  suppose  it  is  related  to  the  question  of  where 
you  are  going  to  get  the  resources  in  trying  to  spend  to  meet  these 
problems  ? 

Mr.  Ginsburg.  That  is  why  we  specifically  identified  the  financing 
problem  at  the  opening  of  the  chapter  on  national  recommendations. 

Senator  Kennedy.  Let  me  ask  you  about  possible  ways  of  following 
up  on  a  commission's  report.  One  of  the  suggestions  mentioned  al- 
ready today  would  be  an  amendment  to  the  Administrative  Procedure 
Act  that  would  assign  a  Cabinet  officer  to  follow  through  on  a  commis- 
sion's work,  indicating  to  the  Congress  how  the  administration  in- 
tends to  approach  implementation.  Six  months  later  he  would  give 
some  kind  of  response,  speaking  for  the  executive  branch,  on  the  var- 
ious recommendations  that  have  been  accepted  and  been  rejected  and 
the  reasons  why.  Following  that,  at  the  end  of  a  year  the  commission 
would  reconvene  to  meet  with  and  publicly  question  the  Cabinet 
officer.  Then  at  the  end  of  another  year  you  would  have  the  Cabinet 
officer's  final  report  to  Congress  on  the  specific  recommendations  and 
what  was  being  done  or  proposed. 

As  I  understand,  this  is  pretty  much  the  procedure  that  is  followed 
in  Great  Britain  for  their  royal  commissions  with  some  success.  I  am 
wondering  what  reaction  you  might  have  on  that. 

Senator  Thurmond.  Mr.  Chairman,  to  interrupt  just  a  moment. 
I  have  been  called  to  the  floor.  If  it  meets  the  chairman's  approval,  I 
would  like  to  have  counsel  ask  any  questions. 

If  I  can  get  back  I  will  do  so  but  there  are  some  important  amend- 
ments and  I  am  needed  there. 

Senator  Kennedy.  Thank  you  very  much. 

Mr.  Ginsburg.  I  would  strongly  support  such  legislation.  I  think 
it  would  serve  a  very  useful  purpose.  However,  it  probably  does  not 
cover  the  other  arm  of  government,  the  Congress,  which  perhaps 
should  be  covered.  The  response  of  the  executive  branch  is  important. 
But  I  should  also  hope  that  the  legislative  branch  would  concern 
itself  with  these  recommendations  and  at  least  hold  hearings  within 
the  appropriate  committees.  In  some  ways  these  hearings  may  be 
even  more  important  than  the  Executive  response  because  they  are 
part  of  the  process  of  public  education  which  helps  to  crystallize  the 
public  will,  which  you  have  properly  stressed. 

Senator  Kennedy.  I  think  that  is  a  very  fair  observation.  Of  course, 
we  have  the  Mondale  recommendations  on  the  recent  educational 
legislation  which  I  think  have  incorporated  a  good  deal  of  work  done 
through  the  commission.  And  Senator  Nelson's  work  on  the  unem- 
ployment provision  of  the  recent  manpower  bill  tries  at  least  to  move 
in  the  same  directions. 

Of  course,  that  was  vetoed  last  year. 

But  we  will  hopefully  be  able  to  respond  in  some  areas. 

Mr.  Ginsburg.  You  may  also  wish,  Mr.  Chairman,  to  consider 
whether  you  want  to  hear  the  views  of  the  Office  of  Management  and 
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Budget  because  normally  the  administration's  procedure — in  any 
administration — is  finally  to  determine  its  position  through  what  is 
now  the  Office  of  Management  and  Budget.  I  think  that  might  pro- 
vide a  useful  pattern  although  there  is,  of  course,  no  objection  to 
having  a  responsible  Cabinet  officer  serve  as  you  have  indicated. 

Senator  Kennedy.  Now,  as  you  well  know,  a  great  many  of  the 
American  people  have  been  distressed  by  what  happened  at  Kent 
State  and  Jackson  State  a  little  over  a  year  ago  where  some  six  lives 
were  lost.  As  you  pointed  out,  Mr.  Ginsburg,  j^ou  had  a  chapter  on 
the  appropriate  use  of  legal  force  and  you  make  some  rather  strong 
recommendations  in  this  area.  Judge  Kerner  observed  that  in  some 
parts  of  the  country,  police  departments  and  other  agencies  had  made 
procurement  and  other  changes.  But  nevertheless,  2  years  after  your 
recommendation  we  did  have  this  serious  loss  of  life  because  police 
and  National  Guard  units  ignored  your  advice  and  made  indiscrimi- 
nate use  of  firearms. 

I  suppose  particularly  parents  and  the  friends  of  those  that  were 
lost  say,  what  good  is  a  commission  if  the  recommendations,  par- 
ticularly in  this  kind  of  area,  are  not  going  to  be  followed? 

Judge  Kernek.  Well,  let  me  say  I  do  not  know  of  any  other  place 
where  this  recommendation  has  been  violated.  I  can  tell  you  that  while 
Governor  of  Illinois  I  called  out  the  National  Guard  on  numerous  oc- 
casions, and  since  I  had  been  active  in  the  Guard  myself  I  was  very 
aware  of  the  necessity  of  training  in  this  area,  beginning  lon£  before 
1967. 

There  have  been  only  two  National  Guard  firings  of  firearms  in 
Illinois,  and  both  of  the  occasions  were  under  the  direction  of  an  officer 
in  command.  If  this  is  properly  controlled  there  will  not  be  the  harm 
that  has  come  out  of  the  Kent  situation.  I  am  not  fully  acquainted 
with  the  facts  there,  but  obviously  they  had  loaded  ammunition.  I  am 
not  sure  whether  this  was  done  under  officers'  orders  or  not. 

Mr.  Ginsburg.  I  would  only  add,  Mr.  Chairman,  there  exists  a  con- 
stitutional problem  because  of  the  independence  of  the  Governor  of 
Ohio  in  his  control  of  the  National  Guard.  We  made  recommenda- 
tions to  each  Governor,  I  know  of  no  way  to  force  their  adoption.  One 
hopes  that  the  Defense  Department  is  trying  to  follow  up  at  least  by 
way  of  persuasion. 

Senator  Kennedy.  Of  course,  National  Guard  units  do  receive  Fed- 
eral support  and  training  under  Federal  guidelines.  But  I  suppose 
the  will  and  determination  of  the  Governor  and  Guard  officials  in  each 
State  greatly  influence  the  implementation  of  these  guidelines  and  of 
your  recommendations. 

Judge  Kerner.  Mr.  Chairman,  these  training  programs  have  gone 
on  in  every  single  State.  But  unless  these  troops  are  federalized  by  an 
order  of  the  President  they  are  under  the  direct  control  of  each  sep- 
arate Governor. 

Senator  Kennedy.  Let  me  ask  just  a  few  other  questions  in  another 
area. 

In  the  work  of  another  subcommittee  of  this  Judiciary  Committee, 
Senator  Ervin's  Constitutional  Rights  Subcommittee,  we  have  been 
looking  into  surveillance  of  individuals  by  various  governmental 
agencies.  There  are  public  officials  attending  public  meetings  being 
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surveilled  by  the  U.S.  Army  and  now  even  by  the  Justice  Department 
and  the  Federal  Bureau  of  Investigation.  We  have  had  the  observation 
made  during  the  course  of  responses  by  varying  individuals  that  this  is 
almost  following  in  the  spirit  of  the  Kerner  Commission,  that  they  felt 
it  was  extremely  important  that  this  kind  of  information  and  intel- 
ligence is  taken  in  order  to  meet  the  problems  of  disruption  and 
Violence  that  have  taken  place  in  the  cities. 

I  am  just  wondering  what  kind  of  comments  you  would  like  to  make 
about  this,  if  any.  These  sorts  of  observations  have  gone  unchallenged 
in  the  past  and  X  am  just  wondering  whether  you  would  like  to  make 
any  comment  about  this. 

Judge  Keener.  I  would  say  we  had  relationships  with  the  service, 
Defense  Department,  but  solely  and  only  in  the  area  of  proper  train- 
ing. We  certainly  did  not  suggest  in  any  wise,  directly  or  indirectly 
the  matter  in  which  Senator  Ervin  is  presently  checking  and  investi- 
gating. 

Senator  Kennedy.  Mr.  Ginsburg? 

Mr.  Ginsburg.  I  would  only  add  we  worked  closely  with  the  Depart- 
ment of  Justice  and  the  FBI  and  certain  individuals  were  under  inves- 
tigation, at  that  time,  because  of  allegations  of  conspiracy.  We  received 
the  data  and  made  our  report.  We  called  for  no  f ollowup  investigations 
with  one  exception,  and  that  is  the  exception  to  which  Judge  Kerner 
referred:  in  certain  student  areas.  There,  the  Commission  felt  and 
said  that  further  inquiry  was  warranted. 

Senator  Kennedy.  Let  me  ask  you,  Judge  Kerner,  if  you  had  to  do 
it  all  over  again  would  you  ? 

Judge  Kerner.  That  is  a  heavy  question.  I  am  considerably  older. 

But  let  me  say  I  think  I  would  have  to  answer  yes.  The  charge  was 
a  very  great  one,  very  serious  one,  and  revolved  around  a  problem  in 
which  I  have  concerned  myself  over  a  period  of  many,  many  years. 
I  enjoyed  the  experience.  It  was  fascinating,  but  I  think  it  was  most 
worthwhile.  If  I  will  not  be  understood  as  being  egotistical  before 
the  Commission,  this  is  still  a  tremendous  textbook  today  and  I  think 
the  effects  of  it  are  just  barely  being  felt.  So  much  of  it  is  being 
accepted.  I  am  happy  to  have  been  a  part  of  this  fine  group  which  I 
think  will  have  a  mark  and  I  hope  will  have  great  effect  in  social 
change,  economic  opportunity,  and  truly  what  our  Constitution  and 
Bill  of  Rights  basically  has  been  saying  since  its  founding  day. 

Senator  Kennedy.  I  want  to  tell  you  personally  how  much  I  admire 
the  work  you  and  the  members  of  the  Commission  have  done  and  the 
contribution  you  have  made.  I  think  if  there  has  been  a  failure  it 
has  really  been  on  the  part  of  those  of  us  in  the  executive  and  legisla- 
tive branches  at  the  national  level  who  have  failed  really  to  heed  the 
recommendations  of  this  Commission  and  really  to  follow  through 
with  it.  But  your  work  and  the  work  of  Dave  Ginsburg  and  the  other 
members  have  really  provided  this  Nation  with  the  unfinished  agenda 
before  it.  I  want  to  express  my  great  respect  and  admiration  for  what 
you  have  done. 

I  want  to  thank  you  very  much.  You  have  been  very  kind  to  come 
here  and  take  the  time.  We  have  asked  you  before.  You  have  rear- 
ranged your  schedule  and  I  think  you  have  provided  a  great  help  to 
^his  committee. 
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Judge  Kerxer.  My  pleasure  to  be  here  with  you. 

Senator  Kennedy.  Thank  you  very  much,  gentlemen. 

Our  next  witnesses  represent  the  National  Commission  on  Obscenity 
and  Pornography. 

We  are  pleased  to  have  with  us  the  Chairman  of  that  Commission, 
Dean  William  Lockhart.  Dean  Lockhart  was  dean  of  the  law  school 
at  the  University  of  Minnesota  before  his  appointment  to  the  Commis- 
sion, and  has  since  resumed  that  post. 

Dr.  Cody  Wilson,  who  was  Executive  Director  of  the  Commission, 
spent  3  years  before  that  time  as  Director  of  Behavioral  Sciences  at 
the  Advanced  Research  Projects  Agency — an  adjunct  of  the  Office 
of  the  Secretary  of  the  Department  of  Defense.  Dr.  Wilson  is  presently 
a  visiting  professor  at  the  George  Washington  University. 

I  am  also  pleased  to  welcome  Mrs.  Virginia  Banister,  who  has 
quite  a  long  career  as  administrative  officer  of  national  commissions. 
She  first  served  in  that  capacity  with  the  Commission  on  Food  and 
Fiber,  then  with  the  Kaiser  Committee  on  Urban  Housing,  next  the 
Obscenity  Commission,  and  she  is  now  with  the  President's  Commis- 
sion on  Federal  Statistics. 

I  would  like  to  mention  here  that  last  fall  Senator  Thurmond,  the 
ranking  member  on  this  subcommittee,  asked  us  to  look  into  a  number 
of  issues  relating  to  the  Commission's  activities.  I  think  it  would  be 
appropriate  to  include  the  correspondence  relating  to  this  inquiry  in 
our  hearing  record  at  the  appropriate  place. 

(The  correspondence  referred  to  follows:) 

U.S.  Senate. 
Committee  on  Armed  Services. 
WdstMigion,  B.C.,  October  18,  1970. 
Senator  Edward  M.  Kennedy, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure.  U.S.  Sendfv 
Committee  on  the  Judiciary,  Washington,  B.C. 

Dear  Ted  :  Today  the  United  States  Senate  by  a  vote  of  60  to  5  condemned 
the  report  of  the  President's  Commission  on  Obscenity  and  Pornography.  This 
overwhelming  vote  is  evidence  of  the  shock  and  consternation  shown  by  the 
people  of  the  United  States  toward  the  production  coming  from  the  Commission. 

However,  in  addition  to  the  shocking  proposals  put  forward  by  the  Com- 
mission, there  is  evidence  that  the  very  operation  and  conduct  of  the  Committee 
and  its  staff  were  far  from  proper.  It  is  plain  that  the  Committee  was  not 
objective  and  overstepped  the  mandate  provided  by  the  people  of  the  United 
States  in  its  activities.  In  addition,  the  dissenting  members  of  the  Committee 
were  harassed  and  obstacles  put  in  their  way  for  the  effective  presentation  of 
a  balanced  view. 

Some  of  the  irregularities  with  regard  to  the  practice  and  procedure  of  the 
Commission  were  detailed  in  the  Minority  Report  of  Commission  member  Charles 
H.  Keating,  Jr.  In  particular,  Mr.  Keating  alleges  the  following: 

1.  The  illegality  of  the  appointment  of  the  Chairman. 

2.  The  influence  of  the  Chairman  on  the  selection  of  other  Commission 
members. 

3.  The  expenditure  of  Commission  funds.  (Letter  of  Commissioner  Morton  A. 
Hill.  S.J.) 

4.  The  flaunting  of  the  mandate  of  Public  Law  90-100  by  the  Commission. 

5.  The  bias  of  various  Commission  members  in  favor  of  the  industries  to  be 
affected  by  the  Commission  Report. 

6.  The  failure  of  the  Commission  to  provide  its  members  with — 

(a)  Budget  information. 

( b )  Participation  in  the  entire  work  of  the  Commission. 

(c)  A  voice  in  the  hiring  and  retention  of  Staff. 

( d )  Approval  of  contract  awards. 

(e)  Information  and  reports  of  the  work  of  Staff  or  contractors. 
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(/)   Final  Technical  Reports  or  final  Panel  Reports  prior  to  the  expiration 
of  the  life  of  the  Commission. 

(g)  Manner  in  which  and  by  whom  the  Commission  Report,  Panel  Reports, 

and   Technical   Reports   will   be   completed   and   sent   to   the   Government 

Printing  Office. 

I  believe  that  Mr.  Keating,  in  his  report,  makes  a  prima  facie  case  for  a  gross 

misuse  of  public  funds  and  flagrant  disregard  for  the  American  principles  of 

fair  play  and  objectivity. 

As  the  ranking  minority  member  on  the  Subcommittee  on  Administrative 
Practice  and  Procedure,  I  urge  you  to  authorize  an  investigation  into  these 
charges  made  by  a  distinguished  and  responsible  citizen.  I  believe  that,  with 
proper  preparation,  witnesses  could  be  called  and  hearings  held  before  the 
Senate  concludes  its  business  this  year. 
With  kindest  regards  and  best  wishes, 

Sincerely, 

Strom  Thurmond. 


October  19,  1970. 
Hon.  Strom  Thurmond, 
U.S.  Senate, 
Washington,  B.C. 

Dear  Strom  :  Thank  you  for  your  letter  of  October  13,  1970. 

I  am  having  the  Subcommittee  staff  take  a  look  at  the  questions  you  have 
raised  to  see  whether  an  investigation  is  warranted. 

I  appreciate  your  bringing  this  matter  to  my  attention. 

With  best  regards, 

Sincerely, 

Edward  M.  Kennedy, 


October  19,  1970. 

William  Lockhart, 

Bean,  University  of  Minnesota  Law  School, 

Minneapolis,  Minn. 

Dear  Dean  Lockhart  :  The  ranking  member  of  the  Senate  Subcommittee  on 
Administrative  Practice  and  Procedure  has  passed  on  to  the  Chairman  some 
questions  he  finds  posed  by  the  minority  report  of  a  member  of  the  Commission 
on  Obscenity  and  Pornography.  Attached  is  a  copy  of  Senator  Thurmond's  letter 
and  Senator  Kennedy's  reply. 

In  accordance  with  Senator  Kennedy's  reply,  I  would  appreciate  having  any 
brief  comments  you  may  wish  to  provide  on  the  issues  raised,  to  assist  us  in 
determining  whether  any  formal  study  of  this  matter  is  warranted. 
Sincerely, 

James  F.  Flug, 

Chief  Counsel, 
Administrative  Practice  and  Procedure  Subcommittee. 


University  of  Minnesota  Law  School, 

Office  of  the  Dean, 

Minneapolis,  Minn. 

James  F.  Flug, 

Chief  Counsel,  Administrative  Practice  and  Procedure  Subcommittee,  Commit- 
tee on  the  Judiciary,  U.S.  Senate,  Washington,  B.C. 

Dear  Mr.  Flug  :  Following  up  my  letter  of  October  27,  I  respond  to  your  invi- 
tation to  make  "brief  comments"  on  the  issues  raised  in  Senator  Thurmond's 
letter  of  October  13  to  Senator  Kennedy. 

1.  The  appointment  of  the  chairman. — Ernest  Goldstein,  as  Assistant  to  Presi- 
dent Johnson,  telephoned  me  in  December  1967  and  asked  me  to  accept  appoint- 
ment to  the  Commission  of  Obscenity  and  Pornography  as  its  chairman.  After 
giving  some  consideration  to  the  matter  and  looking  at  the  Act  creating  the  Com- 
mission I  agreed  to  serve  on  the  Commission  but  called  Mr.  Goldstein's  attention 
to  the  fact  that  the  Act  called  for  the  Commission  itself  to  elect  its  chairman. 
The  President  announced  the  appointment,  which  announced  me  as  chairman  in 
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a  press  release,  but  I  believe  my  official  appointment  was  simply  as  a  member 
of  the  Commission. 

Because  of  the  terms  of  the  Act,  I  considered  myself  as  Acting  Chairman  only 
to  call  the  Commission  together  as  soon  as  Congress  provided  funds,  which  was 
not  until  July  1968.  I  was  called  by  the  appropriate  Congressional  appropriation 
subcommittees  to  testify  concerning  the  budget  during  the  Spring  of  1968  at  a 
time  when  the  commission  was  unable  to  meet  for  lack  of  funds.  At  the  same 
time  at  my  own  expense  I  tried  to  educate  myself  on  what  might  be  the  nature  of 
the  Commission's  research  task,  and  to  that  end  consulted  many  social  scientists 
and  made  some  preliminary  inquiries  concerning  possible  prospects  for  the  chief 
legal  job  on  the  Commission. 

As  soon  as  funds  were  available  I  called  the  Commission  together  for  two 
days  of  meetings  at  Bloomington,  Indiana,  where  all  could  see  and  study  the  ex- 
tensive collection  of  pornography  at  the  Institute  for  Sex  Research,  in  order  that 
each  Commissioner  would  have  a  good  idea  of  the  kinds  of  materials  that  would 
be  the  concern  of  the  Commission.  At  that  meeting,  on  the  evening  of  the  first 
day,  after  all  had  an  opportunity  to  become  acquainted,  I  called  for  the  election 
of  a  chairman.  The  Commission  elected  me  chairman  by  unanimous  vote.  I  en- 
close a  copy  of  the  minutes  of  that  first  meeting,  marked  Exhibit  1. 

2.  The  alleged  influence  of  the  chairman  on  selection  of  the  other  members  of 
the  Commission. — I  know  nothing  about  the  manner  of  selecting  the  other  mem- 
bers of  the  Commission.  I  made  no  recommendations  as  to  its  membership  to  any- 
one in  the  White  House  or  elsewhere  and  no  one  ever  asked  me  for  recommenda- 
tions. When  Ernest  Goldstein  telephoned  to  ask  me  to  accept  the  appointment,  I 
asked  him  who  the  other  members  of  the  Commission  would  be.  He  read  me  a 
list  of  names.  I  know  none  of  them,  but  their  positions  made  it  sound  like  a  well- 
balanced  commission  of  highly  competent  people,  and  this  influenced  my  willing- 
ness to  accept  appointment.  That  was  my  only  discussion  concerning  the  makeup 
of  the  Commission.  I  made  no  suggestions  then  or  later.  I  did  not  note  the  names 
down,  but  I  believe  some  changes  were  made  in  the  Commissioners  finally  an- 
nounced from  those  read  to  me  as  intended  members  in  the  December  telephone 
conversation.  Neither  Mr.  Goldstein  nor  anyone  else  ever  consulted  with  me  or 
communicated  in  any  way  about  the  changes  that  were  made. 

3.  The  expenditure  of  Commission  Funds  (Commissioner  Hill's  letter  of  Sep- 
tember 12,  1970). — This  letter  was  written  on  September  12,  1970,  after  the  Com- 
mission had  held  its  last  meeting,  had  taken  final  action  to  adopt  the  Report,  and 
after  all  available  funds  had  been  committed  to  the  printing  of  the  report  and  the 
technical  reports.  It  was  never  answered  because  Commissioner  Hill  told  Vir- 
ginia Banister,  the  Administrative  Officer  of  the  Commission,  that  he  was  with- 
drawing the  letter  and  did  not  want  an  answer. 

I  would  like,  however,  to  comment  briefly  : 

(1)  The  Commission  itself  at  its  last  meeting  on  August  26  and  27,  1970, 
made  the  decision  with  respect  to  the  printing  of  the  final  report  and  the  techni- 
cal reports.  It  expressly  adopted  and  approved  the  last  paragraph  of  the  Preface 
to  the  Report  (p.  6  Temporary  Edition,  p.  7  Bantam  Edition)  which  states  that 
the  Commission  will  publish  the  Technical  Reports.  The  available  funds  were  to 
be  used,  first,  for  the  printing  of  the  final  report  of  the  Commission,  including  the 
dissents,  and  the  balance  for  printing  the  technical  reports  as  far  as  the  funds 
would  go.  The  amounts  stated  in  the  letter  by  Commissioner  Hill  were  estimates 
only.  The  Commission  at  that  meeting  authorized  a  committee  consisting  of  the 
chairmen  of  the  four  panels  to  decide  which  technical  reports  would  not  be 
printed  if  there  were  insufficient  funds.  It  turned  out  that  by  keeping  down  the 
number  of  copies  printed  the  available  funds  were  found  by  the  Government 
Printing  Office  to  be  sufficient  to  print  all  the  technical  reports,  which  the  Com- 
mission considered  very  important  to  provide  a  full  and  complete  basis  for  ap- 
praisal, analysis  and  criticism  of  the  Commission's  report.  I  enclose  a  copy  of 
the  minutes  of  that  meeting,  marked  Exhibit  2. 

<">)  The  Executive  Director,  Dr.  W.  Cody  Wilson  attended  the  meeting  of  the 
American  Psychological  Association  in  Florida  in  early  September  because  sev- 
eral rontractors  who  had  done  research  for  the  Commission  were  scheduled  to 
discuss  their  research  at  this  professional  meeting.  Dr.  Wilson,  who  was  author- 
ized to  travel  as  needed  on  Commission  business  as  its  Executive  Director,  made 
the  decision  to  attend,  and  I  believe  quite  appropriately,  because  as  Executive 
Director  and  Director  of  Research  for  the  Commission  it  was  important  for  him 
to  hear  and  participate  in  the  discussion  and  possible  criticisms  of  the  research 
bv  these  assembled  experts. 
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(3)  The  hearings  to  which  Commissioner  Hill  refers  were  conducted  by  him 
and  Commissioner  Link  without  authority  i'roin  the  Commission  and  were  not 
Commission  hearings  at  all.  They  understood  when  they  conducted  them  that 
they  were  conducted  at  their  own  expense.  At  a  subsequent  meeting  of  the  Com- 
mission the  chairman  stated  that  Commissioner  Link  had  requested  reimburse- 
ment for  his  expenses.  As  chairman,  I  stated  that  I  thought  this  was  improper 
since  the  Commission  had  not  authorized  the  hearings,  but  I  invited  a  motion  to 
reimburse  Commissioner  Link  if  the  Commissioners  thought  otherwise.  No  such 
motion  was  made,  not  even  by  Commissioner  Hill,  though  he  was  present.  See 
attached  minutes  of  March  23-24  19  iO,  marked  Exhibit  3,  item  6,  page.  5. 

(4)  At  the  March  23-24  meeting,  Commissioner  Hill  requested  an  allocation 
of  funds  to  employ  a  writer  to  write  a  minority  report.  Several  Commissioners 
expressed  the  view  that  such  a  request  was  premature,  thai  until  the  panel  re- 
ports were  made  and  the  differences  in  views  of  the  Commissioners  discussed,  we 
could  not  know  what  the  differences  were.  The  chairman  asked  if  any  Com- 
missioner wished  to  make  a  motion  regarding  Commissioner  Hill's  request  and 
stated  that  in  the  absence  of  such  a  motion  he  would  assume  agreement  with 
the  Chairman's  view  that  the  time  was  not  yet  appropriate  to  decide  procedures 
on  preparing  dissenting  reports  or  statements.  N  o  motion  was  made.  See  attached 
minutes  of  March  23-24  meeting,  marked  Exhibit  3,  item  2,  pages  1-3. 

Later  on  it  became  apparent  that  at  least  Commissioner  Hill  would  wish  to 
write  a  minority  statement*  and  that  if  a  writer  were  provided  for  him  at  least 
two  or  three  ocher  Commissioners  with  widely  varying  views  would  also  demand 
writers  to  express  their  views.  Surveying  the  situation  as  chairman,  I  found  that 
we  had  only  one  authorized  position  that  could  be  used  for  this  purpose,  in  which 
we  had  just  employed  a  writer,  with  a  theological  school  background.  Bureau 
of  the  Budget  restrictions  on  the  number  of  employees  left  us  no  additional  posi- 
tions. I,  therefore,  decided  to  assign  the  writer  and  a  secretary  just  recently  em- 
ployed to  provide  assistance  in  writing  for  any  Commissioners  who  wished  to 
write  dissenting  or  separate  statements,  and  so  notified  all  Commissioners.  I 
enclose  a  copy  of  the  memorandum  sent  to  all  Commissioners  at  that  time.  See 
Exhibit  4.  I  also  attach  as  Exhibits  5  and  6  correspondence  at  that  time  with 
Commissioner  Hill  on  the  same  subject.  Commissioners  Hill  and  Keating  did 
not  use  this  writer,  but  he  was  ready  and  available  to  assist  them  and  was  simply 
never  called  upon  by  them. 

(5)  The  Commission's  expenditures  have  been  regularly  audited  by  the  Gen- 
eral Service  Administration  each  year.  The  last  audit  is  dated  October  14,  1970, 
and  is  the  final  audit,  and  finds  that  the  financial  operations  of  the  Commission 
were  conducted  in  a  satisfactory  manner.  See  attached  Exhibit  7. 

4.  The  charge  of  flaunting  the  mandate  of  Public  Law  90-100. — The  Con- 
gressional Act  gave  four  mandates  to  the  Commission,  quoted  in  full  on  the  first 
page  of  the  preface  to  the  report.  These  four  mandates  are  each  amplified  and  ex- 
plained in  House  Report  521,  90th  Cong,  1st  Session  (July  31,  1967),  which  rec- 
ommended the  creation  of  the  Commission.  The  mandates  proposed  and  explained 
in  House  Report  521  were  enacted  into  law  without  change.  As  indicated  briefly 
below,  we  fully  carried  out  the  Congressional  mandates.  For  each  mandate,  I 
will  quote  in  full  the  mandate  (underlined)  and  the  accompanying  explanation  in 
House  Report  521  and  then  comment  briefly  on  how  this  was  carried  out.  I  quote 
from  page  3-5  of  House  Report  521 : 

(1)  "With  the  aid  of  leading  constitutional  law  authorities  to  analyze  the  laics 
pertaining  to  the  control  of  obscenity  and  pornography ;  and  to  evaluate  and  rec- 
ommend definitions  of  obscenity  and  pornography. 

"Since  the  Roth  decision,  a  vast  quantity  of  law  has  been  developing  at  the 
Supreme  Court  level  and  an  even  greater  amount  of  law  has  emerged  on  the 
State  and  lower  Federal  court  levels. 

"The  Supreme  Court  set  off  in  a  new  direction  in  the  Ginzburg  case,  with  an 
approach  that  has  been  both  widely  praised  and  criticized ;  however,  the  present 
confusion  concerning  the  definition  of  obscenity  appears  to  have  a  direct  rela- 
tionship to  the  growth  of  the  commercial  distribution  of  pornographic  materials. 

"A  fresh  analysis  of  these  conflicting  and  confusing  decisions  and  a  careful 
appraisal  of  the  variety  of  new  State  laws  would  not  only  be  useful  but  seem 
to  be  extremely  urgent." 

In  the  introduction  to  Part  Three,  Chapter  IV  of  the  Commission  Report  en- 
titled "Legal  Considerations  Relating  To  Erotica"  we  summarize  briefly  the 
manner  in  which  we  carried  out  this  mandate.  See  p.  486-487  of  temporary  edi- 
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tion  or  34G-348  of  Bantam  Book  edition.  A  reading  of  the  chapter  will  reveal 
(1)  a  careful  study  of  the  constitutional  problems,  using  the  aid  of  many  experts 
on  constitutional  law,  (2)  a  study  of  the  history  of  obscenity  laws  and  controls, 
(3)  a  comparative  study  of  obscenity  laws  in  other  countries,  (4)  a  study  of  en- 
forcement experience  and  enforcement  problems,  (5)  a  study  of  state  and  federal 
laws  relating  to  obscenity,  and  (6)  an  exploration  of  definitional  problems  and 
the  need  for  a  new  approach  to  definitions  to  eliminate  the  vagueness  that  inter- 
feres with  enforcement,  followed  by  the  proposal  of  specific  definitions,  modified 
to  fit  the  objectives  of  the  different  kinds  of  statutes  proposed.  While  recom- 
mending against  continued  restrictions  on  sales  to  adults,  the  Commission  did 
include  in  the  report  the  definition  it  worked  out  as  best  for  adult  legislation. 
See  note  7,  page  63  of  temporary  edition  distributed  on  September  30  to  each 
Senator.  The  unofficial  Bantam  edition  includes  the  reference  to  note  7  in  the 
text,  page  48,  but  somehow  omitted  the  note  itself  containing  the  definition. 
This  first  mandate  was  carried  out  in  full  and  in  great  detail : 

(2)  "To  ascertain  the  methods  employed  in  the  distribution  of  obscene  and 
pornographic  materials  and  to  explore  the  nature  and  volume  of  traffic  in  such 
materials. 

"All  evidence  seems  to  indicate  that  commercial  pandering  of  pornographic 
material  is  on  the  increase.  While  the  Justice  Department  has  not  ventured  to 
measure  the  total  problem,  Assistant  Attorney  General  Fred  M.  Vinson,  Jr.,  on 
behalf  of  the  Department,  has  expressed  the  opinion  that  a  quantitative  anal- 
ysis of  the  traffic  in  pornography  could  be  one  of  the  helpful  duties  that  this 
Commission  could  perform. 

"In  uncontroverted  testimony,  the  committee  has  been  informed  that  porno- 
graphic material  has  been  flowing  into  the  Nation  in  great  quantities  from  a 
number  of  foreign  countries,  including  Great  Britain,  Germany,  Sweden,  and 
Spain.  Since  the  Grinzburg  decision,  there  has  been  an  increase  of  hardcore  ma- 
terials entering  this  country — a  fact  which  is  proving  exceedingly  troublesome 
for  the  U.S.  Treasury  Department,  which  has  jurisdiction  over  such  matters." 

The  Commission's  report  contains  115  pages  in  the  temporary  edition  and 
85  pages  in  the  Bantam  Books  edition  summarizing  the  findings  of  the  Commis- 
sion on  the  precise  questions  raised  by  this  mandate.  See  Part  Three,  Chapter 
1  of  the  Report  entitled,  Traffic  and  Distribution  of  Sexually  Oriented  Materials 
in  United  States  found  at  page  113  of  the  temporary  edition  and  p.  83  of  the 
Bantam  edition.  Both  the  methods  of  doing  business  and  the  volume  of  the 
business  are  gone  into  at  great  length.  In  addition,  many  hundreds  of  pages  of 
technical  reports  were  produced  by  the  Commission  spelling  out  in  greater  detail 
the  findings  summarized  in  the  Report.  These  will  be  published  by  the  Govern- 
ment Printing  Office.  These  are  cited  pp.  225-228  of  the  temporary  edition  and 
pp.  166-16S  of  the  Bantam  edition. 

(3)  "To  study  the  effect  of  obscenity  and  pornography  upon  the  public,  and 
particularly  minors,  and  its  relationship  to  crime  and  other  antisocial  behavior. 

"Any  study  concerning  the  relationship  between  the  effects  of  pornography 
upon  the  public,  minors  in  particular,  and  obsenity's  relationship  to  antisocial 
behavior,  must  be  conducted  by  professionals  in  the  behavioral  sciences.  Although 
such  a  study  will  be  difficult  to  conduct  on  a  'crash  basis,'  the  Commission  mem- 
bers could  call  upon  a  substantial  bibliography  in  this  field. 

"Dr.  Lawrence  Kubie,  a  noted  phychiatrist,  indicated  in  his  testimony  that 
there  should  be  an  attempt  'to  study  the  effects  on  people  at  different  age  periods, 
on  sick  children  and  sick  adults,  as  well  as  healthy  adults  and  children,  on  people 
from  different  nationalities,  colors,  races,  and  educational  and  economic  groups 
from  different  parts  of  the  country.  This  is  a  large  order,  but  the  problem  has 
importance  to  our  whole  culture.'  " 

The  Commission  summarizes  its  findings  in  carrying  out  this  mandate  in  Part 
Three,  Chapter  II  of  its  Report,  entitled  The  Impact  of  Erotica,  pp.  230  to  436 
in  the  temporary  edition  and  169-309  in  the  Bantam  edition.  Appendix  1  to  Chap- 
ter II  refers  to  39  Commission-funded  studies  designed  to  carry  out  this  mandate. 
See  pp.  421-435  of  the  temporary  edition  and  pp.  301-308  of  the  Bantam  edition. 
The  reports  on  these  will  be  published  as  Technical  Reports  by  the  Government 
Printing  Office ;  their  results  are  already  summarized  in  Chapter  II.  In  addition 
the  Commission  relied  upon  a  considerable  number  of  research  studies  engaged 
in  by  scholars  independent  of  the  Commission  ;  these  are  cited  in  the  report. 

(4)  "To  recommend  such  legislative,  administrative,  or  other  advisable  and 
appropriate  action  as  the  Commission  deems  necessary  to  regulate  effectively  the 
floiv  of  such  traffic,  without  in  any  ivay  interfering  with  constitutional  rights. 
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"The  power  to  legislate  does  not  necessarily  mean  that  the  power  ought  always 
be  exercised.  Thus,  it  may  be  that  after  the  final  report  of  the  Commission,  Con- 
gress may  determine  that  the  illicit  traffic  in  pornography  is  not  an  evil  of  suffi- 
cient magnitude  to  require  legislative  action.  In  that  event,  then  Congress  would 
serve  the  country  well  by  not  enacting  any  further  legislation  in  this  area. 

"On  the  other  hand,  if  the  Commission  determines  there  is  a  casual  relation 
between  pornography  and  antisocial  behavior,  then  this  Nation  would  welcome 
the  valuable  guidance  this  Commission  could  provide.  From  the  work  of  this 
Commission  could  come  exemplary  Federal  laws  and,  hopefully  model  State  laws, 
consistent  with  constitutional  safeguards." 

Presumably  it  is  this  mandate  that  Mr.  Keating  believes  the  Commission  did 
not  carry  out  because  the  majority  recommended  against  continued  controls  over 
distribution  of  explicit  sexual  materials  to  adults.  But  as  quoted  above  the 
House  Report  itself  shows  that  the  Committee  on  Education  and  Labor  contem- 
plated that  the  Commission's  recommendations  for  legislation  might  well  depend 
upon  the  Commission's  findings  with  respect  to  the  causal  relation  between  por- 
nography and  antisocial  behavior.  Certainly  Congress  could  never  have  intended 
a  Commission  made  up  of  responsible  citizens  giving  their  time  at  the  request 
of  the  Government  to  make  recommendations  inconsistent  with  its  findings  on 
the  very  questions  that  Congress  asked  the  Commission  to  investigate.  When 
Congress  uirected  the  Commission  to  make  recommendations  after  a  study  of  the 
legal  problems,  the  traffic  and  distribution,  and  the  effects  of  pornography,  it 
certainly  was  asking  for  the  judgment  of  the  Commission  as  to  what  kinds  of 
legislative,  administrative  and  other  action  were  appropriate  in  the  light  of  the 
Commission's  findings  in  making  the  studies  as  directed  by  Congress.  Congress 
would  never  have  asked  the  Commission  to  study  the  effects  of  pornography  if 
it  had  intended  the  Commission  to  propose  tighter  controls  to  regulate  the  por- 
nography industry  regardless  what  its  findings  on  effects  might  be. 

It  should  be  borne  in  mind  that  the  Commission  has,  indeed,  proposed  more 
effective  regulation  of  the  industry  with  respect  to  sales  to  children,  displays 
that  may  be  seen  by  children,  public  displays  thrusting  offensive  material  upon 
unwilling  viewers,  and  unsolicited  mailing  of  offensive  materials  to  unwilling 
recipients.  The  Commission  has  proposed  controls,  and  drafted  legislation  to 
effectuate  those  controls,  where  in  its  judgment  the  findings  made  such  regu- 
lations "necessary  to  regulate  the  flow"  of  traffic  in  pornography  in  order  to 
protect  against  those  harms  to  society  found  by  the  Commission  in  carrying 
out  its  study  mandates.  It  has  proposed  and  drafted  a  Declaratory  Judgment 
statute  to  solve  one  of  the  difficult  problems  arising  in  the  enforcement  of 
obscenity  statutes.  Further,  it  has  proposed  as  "other  advisable  action"  to  deal 
with  the  pornography  problem  a  massive  program  of  sex  education  both  at  the 
child  and  the  adult  level. 

I  am  certain  that  the  Commissioners  fully  belieVed  that  they  were  faithfully 
carrying  out  the  mandates  of  Congress,  and  I  submit  that  the  Commission  did 
do  so. 

5.  The  alleged  bias  of  the  various  Commission  members  in  favor  of  the  in- 
dustries affected  by  the  Commission  Report. — There  is  no  basis  for  this  charge 
unless  it  be  thought  inappropriate  for  the  President  to  appoint  as  4  of  the  18 
members  of  the  Commission  persons  who  were  involved  in  the  mass  media  and 
would,  therefore,  bring  to  the  Commission  knowledge  and  understanding  of 
the  practices  and  problems  in  the  motion  picture  industry,  radio  and  television, 
the  publications  biisiness,  and  the  distribution  of  books  and  magazines.  And 
if  such  appointments  were  inappropriate,  so  would  have  been  the  appointments 
of  leaders  of  censorship  groups,  such  as  Commissioners  Keating,  Hill,  and  Link. 
I  consider  that  both  types  of  appointments  were  entirely  appropriate  so  as  to 
bring  to  the  Commission  a  full  range  of  viewpoints. 

With  respect  to  the  Commissioners  appointed  from  the  mass  media,  none 
of  them  were  connected  with  the  porongraphy  industries.  Joseph  Klapper  is 
Director  of  Social  Research  for  CBS.  Barbara  Scott  is  an  attorney  for  the 
Motion  Picture  Association  of  America.  Freeman  Lewis  was  at  his  appointment 
a  Vice  President  of  Pocket  Books  and  Simon  and  Schuster,  a  respected  pub- 
lishing house.  Edward  Elson  is  a  wholesale  distributor  of  the  standard  magazines 
and  books  in  Atlanta  and  has  no  relation  to  the  so-called  "secondary  distributors" 
who  distribute  the  "adult  type"  books  and  magazines. 

While  I  had  nothing  to  do  with  these  appointments,  I  found  each  of  these 
members  of  the  Commision  from  industry  to  be  fair-minded  and  not  biased  in 
the  direction  of  advancing  the  interests  of  the  publishers,  producers,  and  dis- 
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tributors  of  pornography.  Their  understanding  of  their  particular  industry  was 
most  helpful  to  the  entire  Commission.  They  were  properly  concerned,  as  were 
others  not  connected  in  any  way  with  the  mass  media,  in  examining  what  effect 
various  kinds  of  regulations  under  consideration  would  have  on  the  availability 
and  distribution  of  material  which  citizens  have  a  constitutional  right  to  buy. 
But  this  only  carried  out  the  Congressional  directive  to  make  recommendations 
"without  in  any  way  interfering  with  constitutional  rights." 

Probably  the  "bias"  accusation  was  aimed,  not  so  much  at  the  Commissioners 
from  the  muss  media,  as  at  the  chairman  of  the  Commission,  since  a  good  deal 
is  made  in  the  dissent  of  the  fact  that  I  am  a  member  of  the  American  Civil 
Liberties  Union.  I  have  responded  to  this  charge  in  a  press  release,  which  I 
will  not  here  repeat,  but  attach  as  Exhibit  8.  The  simple  fact  is  that  I  have 
never  agreed  with  the  ACLTJ  position  regarding  pornography,  that  I  am  on 
record  in  four  articles  taking  positions  inconsistent  with  the  ACLU  position 
(See  38  Minn.  L.  Rev.  295,  45  Minn.  L.  Rev.  5,  7  Utah  L.  Rev.  289,  20  Law  & 
Contemp.  Problems  587),  that  I  refused  to  argue  the  ACLU  position  in  the 
Ginzburg  case  when  requested  to  do  so,  and  that  any  inquiry  from  knowledgeable 
constitutional  law  teachers  will  reveal  that  prior  to  the  release  of  the  Commis- 
sion Report  I  would  have  been  classified  by  them  on  the  moderate  to  conserva- 
tive side  among  constitutional  lawyers  who  have  written  on  the  obscenity- 
pornography  problem. 

At  the  time  of  appointment  to  the  Commission  my  personal  views  were  that 
hard  core  pornography  should  be  controlled  in  sales  to  adults  and  that  there 
should  be  controls  over  additional  materials  so  far  as  children  were  concerned. 
When  appointed  to  the  Commission,  I  set  aside  or  suspended  my  judgment  until 
we  got  all  possible  light  through  our  research  on  all  phases  of  the  problem.  I 
successfully  prevented  any  discussion  of  what  the  Commission's  recommenda- 
tions should  be  until  after  all  of  the  evidence  was  in.  Not  until  our  three-day 
meeting  in  July  did  we  discuss  policy  recommendations,  and  even  then  I  did 
not  reveal  what  my  changed  views  were  until  each  other  member  of  Commission 
had  expressed  his  tentative  views. 

I  am  willing  to  stand  on  my  record  and  reputation  on  this  matter.  I  think 
inquiry  from  every  member  of  the  Commission  except  the  three  who  were 
active  in  censorship  groups  will  confirm  my  lack  of  bias  in  handling  the  chair- 
man's responsibilities.  It  might  be  particularly  revealing  to  address  inquiries 
to  the  three  others  who  did  not  concur  in  the  recommendation  with  respect  to 
adults.  Rabbi  Irving  Lehrman  of  Miami  Beach,  Attorney  General  Thomas  Lynch 
of  California,  and  Mrs.  Cathryn  A.  Spelts  of  Rapid  City,  South  Dakota. 

6.  The  alleged  failure  of  the  Commission  to  provide  its  members  with:  (a) 
Budget  information. — The  Commission  members  as  a  whole  participated  in  mak- 
ing the  major  budget  decisions  and  were  kept  informed  from  time  to  time  at 
Commission  meetings  on  the  state  of  the  budget  and  the  breakdown  of  expendi- 
tures. Of  course  Mr.  Keating  was  not  a  member  of  the  Commission  when  many 
of  the  initial  decisions  were  made,  and  he  attended  only  parts  of  two  meetings 
until  he  attended  a  short  portion  of  the  very  last  meeting  of  the  Commission. 
He  would,  therefore,  not  have  much  of  the  information  brought  out  at  Com- 
mission meetings.  Monthly  statements  on  the  exact  state  of  the  budget  and  ex- 
penditures were  maintained  in  the  office  and  were  available  to  Commissioners 
upon  inquiry.  T  detail  below  the  major  Commission  activity  related  to  the  budget : 

(1)  At  the  first  meeting  of  the  Commission  on  July  12  and  13.  1968,  the  Com- 
mission was  informed  concerning  the  appropriation  recently  made  by  Congress. 
The  Commission  authorized  the  chairman  to  authorize  travel  by  members,  con- 
sultants and  employees  and  to  appoint  temporary  consultants  and  employees 
pending  appointment  of  the  Executive  Director  by  the  Commission.  See  Minutes 
for  July  12,  13,  1908.  Exhibit  1.  pp.  1,  2. 

(2)  At  the  second  Commission  meeting  on  August  17,  1968.  after  the  Commis- 
sion appointed  the  Executive  Director  and  General  Counsel,  it  authorized  the 
Executive  Director  "consistent  with  budgetary  limitations  worked  out  with  and 
approved  by  the  chairman"  (1)  to  appoint  employees  and  eonsultants  as  needed 
for  the  Commission's  work.  (2)  to  authorize  travel  as  needed  for  employees  and 
consultants,  including  the  Executive  Director  himself,  (3)  to  contract  with  Gen- 
eral Services  Administration  for  service,  space,  equipment  and  supplies  as 
needed,  and  (4)  to  contract  for  research  for  small  projects  as  needed  in  formu- 
lating research  proposals  to  an  aggregate  not  to  exceed  $15,000.  See  Minutes  of 
August  17,  1968,  Exhihit  9,  p.  2. 
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(3)  At  the  meeting  of  November  7  and  8,  1968,  the  Executive  Director  reported 
on  the  appointment  of  staff.  After  discussing  reports  from  the  various  panels  of 
the  Commission  concerning  proposed  research  in  their  areas  of  concern,  the  Com- 
mission directed  and  authorized  the  Executive  Director  to  initiate  a  series  of 
specified  research  studies  and  to  expend  up  to  $100,000  in  contracts  to  carry  out 
these  studies.  See  November  7  and  8,  1968  Minutes,  Exhibit  10,  pp.  3-4. 

(4)  At  the  meeting  of  February  13,  1969,  The  Executive  Director  provided  the 
Commission  with  a  written  financial  report  on  the  Fiscal  year  1969  through 
January  31.  1969  showing  the  amounts  allocated  for  various  purposes  and  the 
expenditures  and  balances  to  date,  and  answered  questions  concerning  it.  He  also 
gave  to  the  Commission  a  breakdown  of  the  proposed  budget  for  Fiscal  Year 
1970  ns  approved  by  President  Johnson  and  submitted  to  Congress.  He  also  re- 
ported on  four  specific  research  contracts  entered  into  and  under  way  totaling 
approximately  $18,000.  It  was  agreed  that  the  Executive  Director  would  consult 
with  the  appropriate  panel  before  entering  into  the  research  contracts  in  the 
amounts  already  authorized.  See  Minutes  of  February  13,  1969,  Exhibit  11.  p. 
I.  3.  4. 

(5)  At  the  May  1,  1969  meeting  further  reports  on  additions  to  staff  were 
made  and  a  report  on  the  hearing  before  the  House  Appropriations  Sub- 
committee. A  copy  of  the  formal  statement  used  in  testifying  was  given  to  each 
Commissioner.  After  some  discussion  of  the  reports  of  the  various  panels  con- 
cerning further  plans  for  research,  the  Commission  authorized  the  Executive 
Director  to  enter  into  an  additional  $75,000  in  contract  research  after  consulta- 
tion with  the  appropriate  panels.  See  May  1,  1969  minutes  Exhibit  12,  pp.  1  and  7. 

(6)  In  order  to  facilitate  the  making  or  research  contracts  between  the 
June  5,  1969  meeting  and  the  August  14,  1969  meeting,  the  chairman  directed 
that  a  mail  ballot  be  sent  to  the  Commissioners  seeking  authority  for  the  Execu- 
tive Director  to  commit  an  additional  $75,000  in  research  contracts  carrying 
out  the  research  programs  of  the  various  panels.  This  was  approved  by  a  mail 
vote  of  15  to  1. 

(7)  At  the  August  14,  1969  meeting  (Commissioner  Charles  Kea ting's  first 
meeting)  a  report  was  made  of  the  results  of  mail  ballot  mentioned  above.  The 
Commission  was  informed  that  both  the  House  and  the  Senate  had  approved  an 
appropriation  of  $1,100,000  for  fiscal  year  1970,  with  enactment  expected  in 
mid-September.  The  Executive  Director  supplied  the  Commission  with  a  sum- 
mary of  past  expenditures  and  estimated  future  expenditures  for  the  life  of 
Commission  assuming  an  appropriation  of  $1,100,000.  The  Commission  was  also 
supplied  with  (1)  a  summary  of  amounts  already  obligated  and  proposed,  (2) 
a  summary  of  research  contracts  already  obligated,  and  (3)  a  detailed  break- 
down of  the  estimated  cost  of  research  contracts  needed  to  implement  the  research 
program  described  in  the  Progress  Report  to  Congress,  which  had  been  approved 
by  the  Commission  at  its  June  5,  1969  meeting.  After  discussion  and  an  ex- 
planation that  additional  amounts  were  budgeted  for  research  under  personnel 
for  consultants,  the  Commission  approved  the  following  motion  with  one  "no" 
vote: 

"That  under  the  guidance  of  and  in  consultation  with  the  appropriate  panels 
the  Executive  Director  be  authorized  to  implement  the  program  of  investigation 
and  research  described  in  the  July  1969  Progress  Report  nnd  to  contract  for  the 
needed  research  to  implement  that  program  consistent  with  the  availability  of 
funds  in  an  amount  not  to  exceed  $700,000." 

See  Minutes  of  August  14,  1969,  marked  Exhibit  13,  pp.  1,  2,  5,  6. 

(8)  The  Commission  meeting  on  October  29  had  no  occasion  to  be  concerned 
with  budget,  since  full  authorization  had  been  given  to  implement  the  research 
reports.  The  period  between  August  14  and  March  23  was  devoted  to  staff  work 
and  Panel  meetings  implementing  the  approved  research  program.  Prior  to  the 
meeting  on  March  23-24,  1970,  the  Commissioners  were  supplied  with  a  summary 
of  the  budget  from  July  1,  1969  to  June  30,  1970,  showing  the  amounts  allocated 
for  the  various  purposes,  the  estimated  expenditures  to  date,  and  the  estimated 
balances  as  of  February  28,  1970.  At  the  March  1970  meeting,  this  summary  was 
explained  and  discussed.  Commissioner  Hill  asked  for  information  concerning 
the  total  salary  ($75  per  day)  payments  to  commissioners.  It  was  agreed  that 
this  information  would  be  provided  to  all  commissioners,  and  this  was  done. 
At  this  meeting,  the  Commission  also  considered  requests  for  reimbursement  of 
expenses  for  the  unauthorized  Hill-Link  hearings  and  funds  for  preparation  dis- 
senting reports,  as  explained  in  detail  on  page  3-4  above.  See  Minutes  of  March 
23-24  meetings,  Exhibit  3,  pp.  1-3,  5-6. 
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(9)  Thereafter  in  1970,  the  Commission  members  and  staff  were  engaged 
simply  in  completing  the  research,  the  panel  reports,  and  the  Commission  report 
itself  and  had  no  occasion  to  discuss  or  authorize  additional  expenditures,  ex- 
cept for  discussion  at  the  last  two  meetings  on  August  11  and  12,  and  26  and  27 
concerning  publication  of  the  Commission  Report,  the  length  of  dissenting  opin- 
ions, the  publication  of  technical  reports  and  the  transcript  of  the  hearings.  See 
Minutes  of  August  3  and  4  meeting  and  August  26  and  27  meeting,  Exhibit  14, 
p.  2,  Exhibit  2,  pp.  1-4. 

(10)  A  monthly  financial  statement  was  prepared  in  the  Commission  office 
each  month  showing  the  amounts  allocated  for  the  various  purposes,  the  amounts 
expended  to  date,  and  the  balance.  This  was  available  for  examination  at  the 
request  of  any  Commissioner  and  was  supplied  to  all  Commissioners  at  meetings 
on  at  least  two  occasions,  February  13,  1969  and  March  24,  1970.  Any  Commis- 
sioner who  asked  for  a  monthly  statement  or  other  financial  information  was 
entitled  to  receive  it  and  the  Administrative  Officer  informs  me  no  such  request 
was  ever  rejected.  There  were  very  few  such  requests. 

(b)  Participation  in  the  entire  work  of  the  Commission. — At  its  first  meeting 
the  Commission  concluded  that  in  the  short  time  the  Commission  had  to  work 
it  would  not  be  possible  for  each  member  of  the  Commission  to  take  major  re- 
sponsibility for  planning  and  supervising  the  research  in  all  of  the  wide-ranging 
areas  of  study  in  which  Congress  assigned  responsibility  to  the  Commission. 
Hence  at  its  first  meeting  the  Commissioners  unanimously  agreed  to  organize 
into  four  Panels,  each  with  responsibility  for  one  of  the  four  major  areas  into 
which  the  Commission  decided  to  organize  its  study :  Legal,  Positive  Approaches, 
Effects,  and  Traffic  and  Distribution.  The  Commission  unanimously  approved  the 
assignments  to  these  four  Panels.  See  Minutes  of  July  12-13,  1968  meeting, 
pp.  3-4,  Exhibit  1.  Throughout  its  2  years  and  three  months  of  existence  this 
was  the  basic  division  of  responsibility  within  the  Commission,  and  thereafter 
no  Commissioner  ever  proposed  to  the  Commission  that  any  change  be  made  in 
this  organizational  structure. 

Though  responsibility  for  planning  and  implementing  the  work  of  the  Com- 
mission in  the  various  areas  of  responsibility  was  assigned  to  the  four  Panels,  the 
Panels  frequently  reported  on  their  progress  and  direction  to  the  full  Commis- 
sion and  invited  discussion,  criticism  and  suggestions  from  the  full  Commission. 
The  minutes  are  replete  with  references  to  such  reports  and  discussion.  See  e.g. 
the  Minutes  for  November  7  and  8,  1968  (Exhibit  10)  at  which  detailed  reports 
on  the  research  plans  of  three  Panels  were  considered  and  approved  by  the  full 
Commission  ;  minutes  of  the  meeting  of  February  13,  1969  (Exhibit  11),  at  which 
several  aspects  of  the  research  program  were  reported  and  discussed ;  and  min- 
utes of  the  meeting  of  May  1,  1969  (Exhibit  12)  at  which  detailed  reports  were 
made  to  the  full  Commission  by  each  of  the  panels  on  their  progress  in  getting 
research  under  way.  Attached  to  Exhibits  10  and  12  are  the  reports  of  the  Panels 
to  the  full  Commission  on  those  occasions. 

The  June  5,  1969  meeting  of  the  Commission  did  not  deal  with  reports  of  the 
panels  but  did  work  out  and  approve  the  summation  of  the  total  research  pro- 
gram in  each  of  the  four  areas  in  the  Progress  Report,  which  the  Commission 
approved  for  submission  to  Congress.  See  June  5,  1969  Minutes,  Exhibit  15.  At 
each  meeting  thereafter  until  the  Commission  met  in  July  and  August  1970  to 
consider  its  final  findings  and  recommendations  the  Commission  considered  and 
discussed  various  aspects  of  the  research  work  being  carried  on  under  the  di- 
rection of  the  several  Panels. 

When  Mr.  Charles  Keating  was  appointed  to  the  Commission,  I  wrote  him  on 
June  24,  1969  concerning  the  work  of  the  Commission,  offering  him  appoint- 
ment to  the  Panel  of  his  choice,  and  informing  him  that  he  would  be  sent  the 
Progress  Report  of  the  Commission,  together  with  the  Minutes  of  previous 
meetings.  See  Exhibit  16.  He  wrote  on  June  26,  1969  and  requested  information 
concerning  the  "status  of  the  budget",  the  minutes  of  the  Commission,  and  the 
Progress  Report  approved  before  his  appointment.  All  of  these  were  supplied 
to  Mr.  Keating.  See  Exhibit  17,  consisting  of  Mr.  Keating's  letter  of  June  26 
to  me  and  Executive  Director  Wilsons'  letter  of  July  8  providing  him  with  the 
information  requested  and  with  the  minutes  of  the  previous  meetings  of  the 
Commission.  Thereafter,  he  was  regularly  sent  the  minutes  of  Commission  meet- 
ings, including  those  he  did  not  attend.  He  was  also  sent  all  reports  of  the 
Panels  to  the  Commission.  He  did  not  receive  the  preliminary  and  incomplete 
reports  of  research  made  by  contractors  because  at  the  October  29,  1969  meet- 
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ing  he  stated  that  he  would  not  be  bound  by  the  Commission's  decision  to 
keep  confidential  all  research  reports  until  completed  and  released  by  action 
of  the  Commission.  At  that  meeting,  Mr.  Keating  told  the  Commission  "that  he 
would  not  respect  confidentiality  of  any  commission  documents,  and  that  the 
Commission  should  not  send  to  him  any  document  that  the  Commission  believes 
should  be  kept  confidential  until  its  deliberation  had  been  completed."  See 
minutes  of  October  29,  1969  meeting,  Exhibit  18,  pp.  2-3,  5-6.  I  sought  to  dis- 
suade Mr.  Keating  from  his  position  on  the  confidentiality  policy  by  explaining 
the  reasons  for  this  policy  but  without  success.  See  Exhibits  19  and  20,  consist- 
ing of  my  letter  of  November  14,  1969  and  his  reply  of  November  22.  The  preface 
to  the  Commission  Report  briefly  summarizes  the  reasons  for  this  confidentiality 
policy.  See  p.  2-3,  Temporary  Edition ;  p.  2,  Bantam  edition. 

At  no  time  did  Mr.  Keating  object  to  the  organization  of  the  Commission 
into  panels.  When  he  was  appointed  to  the  Commission  I  offered  to  appoint  Mr. 
Keating  to  whichever  Panel  he  chose,  though  I  told  him  that  as  a  lawyer  he 
would  be  most  useful  on  the  Legal  Panel,  replacing  Judge  Keating  who  had  been 
appointed  Ambassador  to  India.  His  response  was  that  he  preferred  not  to  serve 
as  a  member  of  any  specific  panel  but  to  be  permitted  as  a  "Commission  member- 
at-large  to  attend  and  participate  in  any  or  all  of  the  panels  and  deliberations." 
My  response  was  that  the  Commission  had  agreed  to  the  Panel  organization  in 
order  that  each  Commissioner  could  give  special  attention  and  time  to  one  of 
the  four  areas,  but  that  any  Commissioner  was  privileged,  if  he  wished,  to 
attend  the  meeting  of  other  panels  as  an  observor.  I  then  appointed  him  to  the 
Legal  Panel,  explaining  that  his  special  qualifications  and  experience  in  enforce- 
ment of  obscenity  laws  would  be  most  useful  there.  He  declined  to  serve  on  any 
panel  and  did  not  attend  any  panel  meetings  although  he  was  free  to  do  so. 
Commissioner  Hill  did  take  advantage  of  the  opportunity  to  attend  several 
Panel  meetings  on  panels  other  than  the  one  to  which  he  was  appointed,  and 
participated  in  the  discussion  at  these  meetings. 

On  one  occasion,  Mr.  Keating  nought  to  have  James  J.  Clancy,  General  Counsel 
for  Citizens  For  Decent  Literature,  participiate  as  his  proxy  on  the  Legal  Panel 
but  the  Legal  Panel  denied  this  request.  1  explained  to  him  that  he  could  appeal 
to  the  full  Commission  this  decision  that  Commissioners  may  act  only  in  their 
individual  capacity  and  not  through  representatives  or  proxies,  but  he  did  not 
do  so. 

Attached  as  Exhibit  21  is  self-explanatory  correspondence  from  September  17, 
1909  to  January  19,  1970  with  Mr.  Keating  concerning  his  relationship  to  the 
panels. 

(c).  A  voice  in  the  hiring  and  retention  of  staff. — At  its  first  meeting,  the 
Commission  elected  a  Selection  Committee  consisting  of  six  members  to  nom- 
inate an  Executive  Direction  and  a  General  Counsel.  See  minutes  of  July  12-13, 
1968  meeting,  Exhibit  1,  p.  1-2.  That  Selection  Committee  spent  about  three 
weeks  canvassing  and  investigating  suggestions  for  Executive  Director  and 
General  Counsel  and  made  a  detailed  report  in  writing  to  the  Commission  recom- 
mending the  appointment  of  Dr.  W.  Cody  Wilson  as  Executive  Director  and 
Paul  Bender  as  General  Counsel.  At  its  meeting  on  August  17,  1968,  after  inter- 
viewing Dr.  Wilson  the  Commission  unanimously  appointed  him  Executive  Direc- 
tor. Thereafter  the  Commission  was  invited  to  interview  Paul  Bender,  the  Com- 
mittee's nominee  for  General  Counsel.  No  Commission  members  wished  to  inter- 
view him  because  they  had  become  acquainted  with  him  when  they  spent  two 
davs  with  him  at  their  first  meeting  where  he  served  as  a  special  consultant.  The 
Commission  then  appointed  Paul  Bender  General  Counsel  without  dissenting  vote. 
See  minutes  of  August  17,  1968  meeting,  Exhibit  9,  p.  1-2.  No  proposal  was  ever 
made  in  the  Commission  to  discontinue  the  retention  of  these  two  principal  staff 
members  of  the  Commission. 

At  the  first  meeting  of  the  Commission  on  July  12-13,  1968,  in  discussing  the 
role  of  the  Executive  Director,  I  brought  out  that  the  Executive  Director  who 
would  be  responsible  for  planning  and  directing  the  Commission  studies  under 
the  guidance  and  direction  of  the  Commission,  should  also  be  responsible  for  the 
appointment  of  the  other  staff  members.  See  Exhibit  1,  p.  1-2.  After  the  appoint- 
ment of  the  Executive  Director  on  August  17,  1908,  the  Commission  adopted 
without  dissent  a  motion  that  authorized  the  Executive  Director,  consistent  with 
budgetary  limitations,  "To  appoint  employees  as  needed  for  the  Commissions 
work,  including  consultants  on  a  per  diem  basis."  See  Exhibit  9,  p.  2. 
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Following  this  authorization,  all  employees  of  the  Commission  other  than  the 
General  Counsel  were  appointed  by  the  Executive  Direr-tor.  This  was  the  Com- 
mission's judgment  as  to  the  most  appropriate  and  efficient  way  to  handle  the  de- 
tailed work  of  the  Commission,  under  the  guidance  of  the  Commission  and  its 
Panels.  The  Commission  held  the  Executive  Director  responsible  for  partying 
'■■\u  the  research  plans  developed  hy  the  Commission  and  its  Panels,  and  it  was 
entirely  appropriate  and  sound  that  the  person  held  responsible  for  producing 
the  detailed  work  should  have  the  opportunity  and  responsibility  to  select  the 
staff  upon  whom  he  must  depend. 

At  no  time  did  any  Commissioner  ever  challenge  before  the  Commission  this 
delegation  of  authority  to  make  staff  appointments  or  ever  ask  the  Commission 
to  terminate  this  authority  or  to  terminate  any  employee  appointed  by  the  Execu- 
tive Director. 

( r.7 )  Approval  of  the  contract  aicarrts.— The  Commission  recognized  at  an  early 
date  that  in  view  of  the  time  pressure  under  which  it  must  operate,  and  the  sub- 
stantial time  required  to  carry  on  behavior  science  research,  it  was  essential  to 
delegate  to  the  Executive  Director  responsibility  for  entering  into  research  con- 
tracts on  behalf  of  the  Commission  in  carrying  out  the  research  programs  de- 
cided upon  by  the  Commission  and  worked  out  in  greater  detail  by  the  Panels 
responsible  for  the  various  areas.  There  was  a  great  deal  of  consultation  on  and 
review  of  contract  proposals  between  the  Executive  Director  and  the  Panels,  but 
the  Commission  in  the  exercise  of  its  judgment  clearly  and  expressly  delegated 
to  the  Executive  Director  the  responsibility  for  making  the  contracts  without 
being  required  to  come  back  to  the  Commission  for  approval  of  particular  con- 
tracts. I  have  already  given  the  references  on  this  above  pp.  10-12.  when  dealing 
with  point  6a  on  "Budget  information."  I  will  not  again  repeat  those  references 
or  the  precise  language  of  the  delegation  of  authority. 

I  have  no  doubt  of  the  propriety  of  this  procedure.  It  was  the  only  way  the 
tremendous  research  burden  placed  upon  the  Commission  could  have  been  carried 
on  in  view  of  its  very  tight  time  limits,  and  the  impossibility  of  expecting  very 
busy  men  and  women  appointed  to  the  Commission  to  meet  frequently  enough 
to  approve  each  contract. 

(c)  Information  and  reports  of  the  work  of  the  Staff  or  contractors. — At  Com- 
mission meetings,  Panel  meetings,  and  through  the  distribution  of  staff  reports 
and  panel  reports  the  Commission  was  kept  informed  concerning  the  work  of  the 
staff.  There  were  occasions  when  Commissioners  expressed  an  interest  in  being 
kept  more  fully  informed  on  the  progress  being  made  and  an  effort  was  made  to 
do  this  by  providing  more  frequent  reports  of  staff  activity.  The  detailed  record 
of  "mail  outs"  from  the  Commission  office  to  Commissioners  shows  a  great  flow 
of  information  on  the  work  of  the  Commission  to  the  full  Commission  and  to  the 
Panels  on  matters  of  particular  concern  to  the  panels. 

Preliminary  and  final  reports  from  contract  research  and  staff  research  were 
always  sent  to  the  particular  panel  concerned,  but  because  of  the  great  bulk 
of  reading  and  largely  technical  data  in  many  of  these  reports  they  were  not 
routinely  distributed  to  Commissioners  not  on  the  Panels  concerned  with  the 
particular  research.  Preliminary  research  reports  were  available  at  any  stage 
of  the  Commission's  life  to  any  Commissioner  on  the  other  Panels  but  only  on 
condition  that  these  reports  be  kept  confidential.  These  preliminary  research 
reports  were  not  made  available  to  Commissioner  Charles  Keating  because  he 
told  the  Commission  he  would  not  observe  the  Commission's  confidentiality  rule 
and  stated  that  the  Commission  should  not  send  him  any  document  that  should 
be  kept  confidential.  See  p.  14  above  where  the  details  are  stated.  Similarly 
after  May  26.  1970,  Commissioner  Hill  was  denied  access  to  the  preliminary 
research  reports  under  the  responsibility  of  the  Effects  Panel  because  he  had 
broken  confidence  and  gone  to  the  press  with  respect  to  one  such  report  and 
in  the  presence  of  the  Effects  Panel  had  expressed  unwillingness  to  commit 
himself  to  observe  confidentiality  with  respect  to  other  reports.  See  copy  of 
letter  to  Father  Hill  dated  May  26, 1970.  Exhibit  22.     - 

Most  of  the  research  reports  took  their  final  form  in  early  to  mid-summer 
1970,  though  preliminary  reports  were  sent  to  the  respective  Panels  at  earlier 
dates.  As  soon  as  a  report  was  final,  it  was  available  upon  request  to  any  Com- 
missioner. Most  Commissioners  had  all  they  could  do  to  study  the  research 
reports  relating  to  their  particular  Panel  and  the  drafts  of  the  Panel  Reports 
from  the  other  Panels  without  asking  to  see  all  the  final  research  renorts  unon 
which   the   other  Panels   relied.   One  Commissioner,   Commissioner  Hill,   asked 
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for  and  received  all  the  final  research  reports  for  the  purpose  of  preparing  his 
dissent.  Commissioner  Keating  could  have  received  these  same  reports  at  the 
time  Commissioner  Hill  did.  He  (Keating)  did  receive  all  the  final  research 
reports  at  the  Commission  office  on  September  14, 1970. 

(/)  Final  Technical  Reports  or  final  Panel  Reports  prior  to  the  expiration 
of  the  life  of  the  Commission. — The  Commission's  life  expired  on  September  30, 
1970.  The  final  versions  of  the  Panel  Reports  and  the  Technical  Reports  were 
available  not  later  than  September  14  to  any  Commissioner  who  asked  for  them. 
The  two  Commissioners  who  asked  for  final  versions  of  the  Technical  Reports 
(Commissioners  Hill  and  Keating)  received  them  on  or  before  that  date  and 
they  both  also  received  the  final  versions  of  the  four  Panel  Reports  on  or  before 
that  date. 

Understanding  of  the  time  pressure  under  which  the  Commission  was  required 
to  do  its  work  is  essential.  Its  1970  appropriation  containing  the  bulk  of  moneys 
for  the  major  contract  research  projects  did  not  become  available  until  October 
1969.  This  left  only  one  year  in  which  to  contract  for  the  research,  have  it 
performed  and  reported,  digest  and  assimilate  the  extensive  research  reports, 
prepare  and  revise  the  Panel  Reports  summarizing  the  research  results,  debate 
and  reach  conclusions  on  the  Commissions  findings  and  recommendations,  and 
draft  and  revise  a  final  report. 

Much  of  the  essential  data  from  the  research  was  not  available  until  mid 
to  late  Spring  of  1970.  Thereafter  it  was  necessary  for  the  Panels  to  study  the 
research  data  and  prepare  the  Panel  Reports  summarizing  the  findings.  The 
Panels  worked  intensively  at  this  task  in  May  and  June,  so  as  to  get  their  reports 
to  the  full  Commission  for  study  in  early  July. 

Because  of  the  necessity  to  complete  the  Final  Report  of  the  Commission  by 
September  1  in  order  to  have  it  ready  for  release  by  September  30  when  the 
life  of  the  Commission  expired,  it  was  not  possible  to  have  the  Panel  Reports 
fully  edited  and  revised  to  the  satisfaction  of  the  Panel  members  before  the 
Commission  as  a  whole  was  required  to  meet  to  start  formulating  its  final 
Report.  Hence  in  early  July  1970  drafts  of  the  four  Panel  Reports  that  still 
required  some  refinement  and  editing  were  circulated  to  all  Commissioners  as 
a  basis  for  the  first  discussions  concerning  the  findings  and  recommendations 
of  the  Commission  as  a  whole.  Then  it  became  necessary  for  the  Commissioners 
and  the  staff  to  work  simultaneously  on  revision  and  editing  of  the  Panel  Reports 
at  the  same  time  they  were  working  on  drafting,  revising,  and  editing  the  final 
Report  of  the  Commission.  When  the  Commission  approved  and  adopted  the 
final  version  of  its  Report  on  August  27,  1970,  some  finishing  touches  were  still 
required  by  the  Panels  to  complete  the  final,  edited  version  of  the  Panel  Reports. 
But  all  editing  was  completed  and  the  final  versions  of  all  Panel  Reports  were 
complete  and  available  to  all  Commissioners  not  later  than  September  14.  They 
were  included  as  a  part  of  the  Final  Report,  Part  Three,  distributed  to  Congress 
and  the  President  on  September  30,  1970,  prior  to  expiration  of  the  life  of  the 
Commission. 

(,(])  Manner  in  which  and  by  whom  the  Commission  Report,  Panel  Reports, 
and  Technical  Reports  will  be  completed  and  sent  to  the  Government  Printing 
Office. — The  Report  of  the  Commission  was  approved  in  its  final  form  and  for- 
mally approved  by  the  Commission  on  August  27.  1970,  subject  only  to  the  Com- 
mission's delegation  of  authority  to  Commissioner  Freeman  Lewis  to  approve 
for  the  Commission  nonsubstantive  stylistic  editorial  changes  if  any  were  re- 
quired. See  Exhibit  2,  p.  3.  Only  minor  editing  changes  were  made,  none  that  in- 
v.  >lved  substance.  The  Report  was  published  on  September  30,  1970,  as  approved 
by  Commission. 

The  Panel  Reports  were  in  close  to  final  form  at  the  time  of  the  August  26-27, 
1070  meeting,  but  the  Commissioners  understood  at  that  meeting  that  these  Panel 
Reports  could  still  be  perfected  by  the  Commissioners  on  the  respective  Panels. 
These  were  all  completed  in  their  final  form  on  or  before  September  14,  and  were 
published  in  a  Temporary  Edition  as  a  part  of  the  total  final  Report  of  the 
Commission  on  September  30,  1970. 

The  Technical  Reports  are  the  reports  of  research  conducted  at  the  direction 
of  the  Commission  but  the  authors  of  these  reports  assume  all  responsibility  for 
their  substance.  No  editing  of  these  completed  Technical  Reports  as  submitted 
by  their  authors  was  done  by  the  Commission  staff  except  to  direct  in  some  eases 
that  certain  appendices  not  be  included  because  they  were  not  sufficiently  signifi- 
cant to  justify  the  cost  of  printing.  The  manuscripts  of  these  Technical  Reports 
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are  being  prepared  for  the  Government  Printing  Office  by  Crowell  Collier  &  Mac- 
Millan,  Inc.,  under  a  contract  containing  the  following  specifications : 

"Edit  manuscript  in  accordance  with  specifications  and  schedule  submitted. 
Editing  will  include  styling  (according  to  GPO,  APA  or  other  specified  stand- 
ards) copy  editing  (for  grammar,  clarity  and  conciseness)  and  type-marking. 
No  editorial  changes  will  be  made  that  will  affect  the  author's  meaning." 

This  editing  is  in  accordance  with  standard  government  procedures  for  such 
reports  and  under  restrictions  that  forbid  any  change  in  the  substance. 

I  am  sorry  to  have  been  so  long,  but  I  found  it  altogether  unrevealing  to  answer 
generalized  charges  with  generalized  comments.  Hence  I  opted  to  provide  full 
information  on  the  issues  raised  in  Senator  Thurmond's  letter  quoting  from 
Commissioner  Keating's  dissent. 

If  you  have  any  questions  or  I  can  provide  additional  information,  please  let 
me  know. 


Sincerely, 


William  B.  Lockhart,  Dean. 


Exhibit  1 — Commission  on  Obscenity  and  Pornography 
minutes  of  business  sessions  july  12-13,  196  8 

The  Commission  convened  for  its  first  meeting  in  Bloomington,  Indiana,  at 
9  a.m.  on  July  12,  1968,  with  temporary  chairman  William  B.  Lockhart  presid- 
ing. All  members  of  the  Commission  were  present  except  Judge  Gill  and  Judge 
Keating,  who  had  unavoidable  conflicts,  and  sent  their  regrets  with  expressions 
of  strong  interest  in  the  work  of  the  Commission. 

The  chairman  informed  the  Commission  concerning  the  appropriation  for 
the  fiscal  year  July  1,  1968  to  June  30,  1969,  and  commented  on  the  extension 
of  time  for  the  completion  of  the  Commission's  work  to  July  31,  1970.  He  in- 
formed the  Commission  that  he  had  told  the  Congressional  sponsors  that  in  his 
judgement  the  Commission  would  require  to  June  30,  1971,  to  complete  its  assign- 
ments, but  that  he  would  inform  the  Congress  and  seek  such  additional  time 
as  is  required  when  the  Commission's  plans  for  research  were  more  completely 
formulated. 

Dean  Lockhart  explained  that  the  Commission  was  required  by  law  to  elect 
a  chairman  and  vice  chairman,  and  referred  briefly  to  his  suggestion  that  an 
Executive  Committee  might  be  created.  He  named  a  nominating  committee  con- 
sisting of  Marvin  E.  Wolfgang.  Thomas  C.  Lynch  and  Freeman  Lewis. 

After  a  day  of  lectures,  discussion  and  demonstrations  by  the  staff  of  the 
Institute  for  Sex  Research,  led  by  Dr.  Paul  Gebhard,  the  Commission  recon- 
vened for  business  at  7  :30  p.m. 

The  Nominating  Committee  recommended  and  Marvin  Wolfgang  as  chairman 
of  the  Committee  moved  as  follows : 

(1)  That  rather  than  to  create  an  Executive  Committee  the  Commission 
should  create  at  this  time  a  Selection  Committee  for  the  purpose  of  nominating 
an  Executive  Director,  a  General  Counsel,  and  the  chairman  of  the  panels ;  and 

(2)  That  the  Commission  elect  to  the  Selection  Committee  the  Chairman  and 
Vice  Chairman  of  the  Commission,  and  Joseph  Klapper,  Edward  Greenwood, 
Otto  Larsen  and  Irving  Lehrman. 

In  the  discussion  that  followed  it  was  understood  and  agreed  by  the  Commis- 
sion that  the  nomination  of  Executive  Director  and  General  Counsel  would  be 
subject  to  confirmation  by  a  meeting  of  the  Commission. 

In  response  to  questions  concerning  the  nature  of  the  Executive  Director's 
functions,  Dean  Lockhart  stated  that  the  Executive  Director  would  be  responsible 
for  planning  and  directing  the  fulfillment  of  all  the  obligations  of  the  Commis- 
sion, under  the  guidance  and  direction  of  the  Commission  and  its  appropriate 
panels.  This  would  include  the  study  of  distribution  and  traffic,  the  study  into 
the  effects  of  obscene  and  pornographic  materials,  the  legal  problems  and  any 
others  undertaken  by  the  Commission.  He  would  be  responsible  for  the  appoint- 
ment of  the  other  staff  members.  Dean  Lockhart  stated  that  he  hoped  it  would 
be  possible  to  find  an  Executive  Director  who  would  be  a  behavioral  scientist 
and  could  take  personal  responsibility  for  the  planning  and  supervision  of  the 
behavioral  research  primarily  through  contracts.  It  was  agreed  that  the  Commis- 
sion itself  would  have  the  responsibility  for  making  the  decisions  on  major  proj- 
ects, based  on  the  recommendations  of  the  panels  and  the  Executive  Director, 
but  there  was  general  concurrence  that  the  Executive  Director  should  have  the 
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authority  to  commit  small  amounts  for  minor  needed  projects,  such  as  perhaps 
$5,000.  the  amount  to  be  decided  later.  A  member  of  the  Nominating  Committee 
suggested  that  at  a  later  date  it  might  be  desirable  to  create  an  executive  com- 
mittee consisting  of  the  chairman,  vice-chairman  and  the  chairmen  of  the  several 
panels  will  authority  to  approve  larger  projects,  but  it  was  agreed  that  action  on 
this  suggestion  should  be  postponed  until  a  later  date. 

It  was  agreed  that  the  Commission  would  be  responsible  for  the  formulation 
of  policy  with  respect  to  the  findings  and  recommendations  of  the  Commission. 
It  would  use  the  Executive  Director,  General  Counsel  and  staff  for  drafting  but 
subject  to  major  discussion  on  all  aspects  in  sessions  of  the  Full  Commission, 
followed  by  redrafting  until  a  report  acceptable  to  the  Commission  is  finally  ap- 
proved. One  member  of  the  Commission  expressed  the  view  that  each  member 
should  have  the  right  to  dissent  from  the  report  of  the  Commission.  [See  sub- 
sequent action  on  this  point] 

Following  this  discussion,  the  Commission  voted  approval  of  both  aspects  of 
the  Wolfgang  motion,  as  clarified  by  the  discussion,  without  dissent. 

Mr.  Wolfgang  then  moved  on  behalf  of  the  Nominating  Committee  that  William 
B.  Lockhart  be  elected  Chairman  of  the  Commission.  After  the  motion  was  sec- 
onded, Mr.  Lockhart  turned  the  chair  over  to  Thomas  C.  Lynch  to  put  the  motion. 
The  motion  carried  unanimously. 

Mr.  Wolfgang  then  moved  on  behalf  of  the  Nominating  Committee  that 
Frederick  N.  Wagnian  be  elected  Vice  Chairman  of  the  Commission.  The  motion 
passed  unanimously. 

The  Commission  commended  the  chairman  for  his  work  on  behalf  of  the  Com- 
mission while  awaiting  funds  that  would  permit  the  Commission  to  start  its 
work. 

The  Commission  authorized  the  chairman  to  authorize  travel  on  behalf  of  the 
Commission  by  Commission  members,  consultants,  and  employees  of  the  Commis- 
sion, and  to  appoint  consultants  and  temporary  employees  of  the  Commission 
pending  appointment  of  the  Executive  Director. 

Thereafter  the  Commission  engaged  in  much  discussion  concerning  the  work 
and  operation  of  the  Commission  and  its  division  into  panels  with  special  respon- 
sibilities. It  was  agreed  that  at  least  for  the  present  the  following  four  panels 
should  be  created,  subject  to  possible  revision  at  a  later  date: 

1.  Lc<h;1.  whose  concern  will  be  the  legal,  constitutional,  and  drafting  problems 
of  the  Commission. 

2.  Controls  alternatives  and  consequences,  whose  concern  will  be  consideration 
of  non-legal  controls,  and  their  comparative  effectiveness  with  legal  sanctions. 

3.  Effects,  whose  concern  will  be  the  study  into  the  effects  of  obscene  and  por- 
nographic materials. 

4.  Distribution  ami  traffic,  whose  concern  will  be  the  study  into  the  distribution 
and  traffic  in  obscene  and  pornographic  materials. 

The  Commission  adjourned  for  the  day  with  the  Committee  on  Selection  re- 
maining to  work  out  the  panel  assignments. 

JULY   13,    1968 

The  Commission  convened  at  8:30  a.m.  with  Chairman  Lockhart  presiding. 
The  Chairman  announced  the  assignment  of  Commission  members  to  panels  as 
follows : 

1.  Legal. — Kenneth  B.  Keating,  Chairman,  Thomas  D.  Gill,  Morton  A.  Hill, 
Barbara  Scott. 

2.  Controls  alternatives. — Edward  D.  Greenwood,  Chairman,  Irving  Lehrniun, 
Cathryn  A.  Speltz,  Frederick  Wagman. 

3.  Effects. — Otto  N.  Larsen,  Chairman.  G.  William  Jones,  Joseph  T.  Klapper, 
Morris  A.  Lipton,  Marvin  E.  Wolfgang. 

4.  Distribution  and  Traffic. — Thomas  C.  Lynch.  Chairman,  Edward  E.  Elson, 
Freeman  Lewis,  Winfrey  C.  Link. 

By  unanimous  vote  the  Commission  approved  the  foregoing  assignments  to 
panels. 

Responding  to  the  earlier  comment  on  the  matter  of  minority  opinions,  the 
chairman  stated  that  he  hoped  that  after  two  years  or  more  of  working  together 
we  would  reach  agreement  on  the  Commission's  report,  but  that  he  would  insist 
that  each  member  of  the  Commission  have  the  right  to  express  dissent  in  a 
minority  report.  The  Commission  concurred  in  this  statement  of  policy. 
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The  Commission  discussed  the  relationship  of  the  individual  Commission 
members  to  the  press.  Unanimous  agreement  was  reached  that  reports  of  meet- 
ings or  actions  taken  by  the  Commission  would  be  released  only  by  the  chair- 
man, and  that  the  members  of  the  Commission  would  refer  all  inquiries  on  such 
subjects  to  the  chair. 

The  Chairman  expressed  his  view  that  it  would  be  helpful  to  the  ultimate 
effectiveness  of  the  Commission  if  individual  members  of  the  Commission  could 
refrain  from  public  expression  of  views  on  subjects  of  concern  to  the  Commission 
until  the  Commission  has  made  its  report.  He  recognized  the  right  of  each  mem- 
ber of  the  Commission  to  express  his  views  publicly,  and  the  professional  obli- 
gation of  some  to  do  so  by  reason  of  positions  unrelated  to  the  Commission,  as 
in  the  case  of  ministers,  lawyers  and  judges,  but  he  suggested  that  in  such  cases 
the  individual  make  clear  that  he  is  expressing  his  views  in  connection  with  his 
other  responsibilities,  so  as  to  avoid  any  inference  that  he  is  speaking  as  a  Com- 
missioner. 

It  was  agreed  that  the  next  meeting  of  the  Commission  would  be  held  as  soon 
as  the  Selection  Committee  had  a  recommendation  to  make  concerning  the  Execu- 
tive Director. 

The  business  meeting  adjourned.  The  rest  of  the  day  was  spent  in  hearing  the 
reports  listed  in  the  agenda  and  discussing  the  problems  raised  by  the  reports. 
Summaries  of  the  three  will  be  distributed  to  the  Commission  members. 

Respectfully  submitted. 

William  B.  Lockhart,  Chairman. 


Exhibit  2 
minutes  of  in  washington,  d.c.,  august  2g  and  2  7,  19  70 

Commissioners  Lockhart,  Elson,  Gill,  Greenwood,  Hill,  Jones,  Keating,  Klap- 
per,  Larsen,  Lehrman,  Lewis,  Link,  Lipton,  Scott,  Spelts,  and  Wagman  were 
present.  Commissioners  Lynch  and  Wolfgang  were  absent.  Commissioner  Lynch 
had  a  longstanding  previous  business  appointment  and  Commissioner  Wolfgang 
had  an  emergency  illness  in  his  family.  (Mr.  Keating  left  the  meeting  after  ap- 
proximately 2y2  hours.) 

Mr.  Keating  moved  that  the  Commission  not  publish  a  written  report  (but  in- 
stead invite  representatives  of  the  President  and  Congress  to  meet  with  the 
Commission  for  a  personal  briefing).  The  motion  failed  for  want  of  a  second. 

Miss  Scott  moved  that  the  Hearings  not  be  printed  because  of  financial  limi- 
tations, but  that  they  be  available  to  interested  persons  by  being  deposited  in  the 
Archives,  and  that  a  list  of  witnesses  before  the  Commission  be  published  in  the 
Technical  Reports  with  information  that  content  of  their  statement  could  be 
found  in  the  Archives.  The  motion  was  seconded.  The  motion  passed  with  no  dis- 
senting vote.  Mr.  Keating  noted  that  he  agreed  to  the  nonpublication  of  the  Hear- 
ings because  they  occurred  too  late  to  be  useful. 

Mr.  Keating  announced  that  he  opposes  the  publication  of  Technical  Reports 
if  this  results  in  a  space  limitation  on  the  length  of  dissenting  reports. 

Mr.  Keating  moved  that  the  Congress  be  asked  to  extend  the  life  of  the  Com- 
mission by  twelve  months  "in  light  of  the  dramatically  changed  situation."  The 
motion  failed  for  want  of  a  second. 

Mr.  Larsen  moved  that  any  separate  dissension  or  minority  statements  to  be 
appended  and  published  with  the  Commission  Report  must  be  in  the  Commission 
Office  by  5  :00  p.m.,  September  10,  1970.  The  motion  was  seconded.  The  motion 
passed  with  Mr.  Keating  dissenting. 

Mr.  Lewis  moved  that  the  maximum  length  of  a  separate  dissenting  or  minority 
statement  shall  not  exceed  100  double-spaced  8%"xll"  pages  (the  approximate 
length  of  the  Full  Commission  Report  without  the  Panel  Reports).  The  motion 
was  seconded.  Mr.  Gill  moved  to  amend  the  motion  to  read  150  pages  with  a  re- 
quest to  authors  of  dissenting  statements  to  cooperate  with  each  other  to  avoid 
unnecessary  duplication  and  redundancy  and  thereby  keep  the  total  report  to  a 
reasonable  length.  The  amendment  was  seconded.  The  amendment  passed  with 
Mr.  Keating  dissenting.  The  amended  motion  passed  with  Mr.  Keating  dissenting. 

The  Commission  proceeded  to  review  page  by  page  the  draft  of  its  Final  Report. 
Several  small  changes  of  wording  and  organization  were  suggested  and  accepted 
by  the  majority  of  the  Commission. 
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The  Commission  agreed  by  a  10-3  vote  that  brief  dissenting  statements  should 
be  presented  in  footnotes  rather  than  incorporated  in  the  body  of  the  text  and 
that  longer  dissenting  statements  should  be  presented  in  a  separate  statement 
appended  to  the  Commission  Report. 

The  Commission  agreed,  with  Mr.  Link  opposing,  that  Staff  as  well  as  Com- 
mission members  be  listed  as  authors  of  Panel  Reports  (the  listing  is  to  be 
parallel  with  Commission  on  left,  first,  to  indicate  primary  responsibility  for  the 
content). 

The  Commission  agreed  to  employ  a  news  clipping  service  during  the  re- 
mainder of  the  Commission's  existence. 

The  Commission  approved  without  dissent  the  draft  of  the  Final  Report  as 
revised  and  amended  during  the  meetings  on  August  26  and  27,  1970 ;  Commis- 
sioner Hill  abstained  from  voting  with  the  understanding  that  he  would  submit 
a  separate  statement. 

The  Commission  agreed  without  dissent  that  the  Commission's  Report  would  be 
submitted  and  released  as  soon  as  practicable  in  an  orderly  manner  using  Xerox 
copy  prior  to  formal  printing ;  the  Report  will  be  submitted  for  printing  as  soon 
as  appropriate  copy  is  available. 

With  the  Commission's  approval  Commissioner  Lewis  was  appointed  to  super- 
vise nonsubstantive,  stylistic  editing  changes  in  the  final  report  if  any  are 
required. 

The  Commission  approved  without  dissenting  vote  that  a  Committee  composed 
of  the  Chairmen  of  the  four  Panels  make  decisions  regarding  which  technical  re- 
ports are  not  to  be  published  if  financial  limitations  prevent  publishing  all  of 
them. 

The  Commission  approved  with  Elson,  Lewis,  and  Link  dissenting,  a  motion 
by  Larsen  to  allow  the  Effects  Panel  to  cite  Staff  members  ahead  of  Commission 
members  on  title  page  of  the  Panel's  Report. 


Exhibit  3 


MINUTES   OF   COMMISSION    MEETING   WASHINGTON,    D.C.,    MAKCH    23-24,    1970 

The  Commission  met  on  March  23  and  24,  1970,  in  Washington,  D.C.  All  mem- 
bers of  the  Commission  were  present  except  Commissioners  Gill,  Greenwood, 
Keating,  Larsen,  Lynch,  and  Wagman.  Chairman  Lockhart  presided. 

1.  Dr.  Cody  Wilson  briefly  explained  the  present  state  of  the  budget  from  July 
1,  1969,  to  June  30,  1970,  showing  the  amounts  allocated,  the  estimated  expendi- 
tures to  date,  and  the  estimated  balance  as  of  February  28,  1970.  These  figures 
had  been  furnished  in  advance  to  the  Commissioners.  Dr.  Wilson  indicated  that 
apart  from  some  tightness  on  printing  due  to  increases  in  printing  costs  he  saw 
no  problems.  He  indicated  that  balances  saved  on  some  items  would  likely  be 
needed  to  augment  the  printing  costs  for  the  report  and  supporting  documents. 

2.  Commissioner  Hill  requested  an  allocation  of  funds  to  employ  a  writer  to 
write  a  minority  report. 

Considerable  discussion  on  this  request  followed  with  several  Commission  mem- 
bers expressing  these  views :  that  it  was  premature  at  this  time  to  assume  that 
there  would  be  a  single  minority  report ;  that  there  might  be  a  variety  of  differ- 
ence of  opinion  on  different  points ;  that  these  should  probably  be  written  into 
the  report  at  the  appropriate  points ;  and  that  this  would  normally  be  done  by 
the  regular  staff.  It  was  pointed  out  that  until  the  panel  reports  are  made  to  the 
Commission  and  these  are  discussed,  we  cannot  know  what  the  differences  of 
view  within  the  Commission  will  be.  Therefore,  the  question  of  dissent  or  mi- 
nority reports  and  the  procedures  for  incorporating  the  dissent  or  producing 
minority  reports  cannot  be  productively  discussed  at  this  time. 

The  suggestion  was  made  that  the  Administrative  Officer,  Mrs.  Banister,  be 
requested,  meanwhile,  to  find  out  for  the  guidance  of  the  Commission  what  the 
practices  of  other  Commissions  have  been  with  respect  to  the  manner  of  prepar- 
ing and  funding  the  writing  of  dissenting  views. 

Commissioner  Hill  stated  that  the  Chairman  had  told  him  that  a  writer  would 
be  provided  to  help  him  write  a  dissent.  The  Chairman  stated  that  he  had  told 
Commissioner  Hill  that  if  it  turned  out  that  Commissioner  Hill  disagreed  with 
the  conclusions  of  the  rest  of  the  Commission  some  help  would  be  provided  for 
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him  at  an  appropriate  time.  But  he  added  that  this  was  not  an  appropriate  time 
because  the  findings  and  conclusions  of  the  Commission  were  not  yet  formulated. 
The  Chairman  asked  if  any  Commissioner  wished  to  make  a  motion  regarding 
Commissioner  Hill's  request  and  stated  that  in  the  absence  of  such  a  motion  he 
would  assume  agreement  with  his  view  that  now  was  not  the  appropriate  time 
to  decide  on  the  procedure  for  preparing  dissenting  reports  or  statements.  No 
motion  was  made  on  this  matter. 

3.  Commissioner  Hill  asked  for  information  concerning  the  salary  payments 
(at  $75  per  day)  to  various  members  of  the  Commission.  The  Commissioners 
agreed  that  it  would  be  appropriate  to  make  this  information  available  to  Com- 
mission members.  It  is  attached  to  these  minutes. 

4.  The  Commissioners  discussed  generally  the  tentative  schedule  for  prepara- 
tion, review,  and  revision  of  the  panel  reports  and,  later,  the  Commission  re- 
port. This  was  set  forth  in  the  attached  memorandum  (Item  III).  Dr.  Wilson  ex- 
plained that  the  memorandum  was  initially  prepared  for  the  staff  to  aid  its 
planning,  and  that  some  revision  would  be  required.  But  he  pointed  out  that 
the  schedule  leaves  little  leeway  in  order  to  meet  our  deadline  for  the  final  report. 

5.  Commissioner  Elson  proposed  that  the  Commission  hold  a  limited  number 
of  public  hearings  at  which  the  varying  views  of  the  public  would  be  heard.  Sev- 
eral Commissioners  spoke  in  favor  such  hearings,  emphasizing  the  importance 
of  making  sure  all  points  of  view  were  represented.  The  problem  of  the  time  pres- 
sure under  which  the  staff  will  be  working  to  help  with  the  preparation  of  the 
panel  reports  was  recognized  as  a  problem  and  the  Chairman  asked  if  members 
of  the  Commission  were  willing  to  assume  responsibility  for  planning  the  public 
hearings.  A  number  answered  affirmatively. 

Commissioner  Elson  then  moved,  seconded  by  Commissioner  Lewis,  that  such 
hearings  be  held,  possibly  in  two  or  three  cities.  The  motion  was  adopted. 

After  a  recess.  Chairman  Lockhart  appointed  the  following  committee  to  plan 
and  implement  the  hearings :  Commissioner  Elson,  Chairman,  and  Commissioners 
Link,  Lehrman,  and  Scott. 

After  the  lunch  recess,  Commissioner  Elson  as  chairman  of  the  hearings  com- 
mittee reported  the  committee's  following  recommendations  : 

(a)  That  two  hearings  be  held,  each  of  them  for  two-days  each,  at  Washing- 
ton and  Los  Angeles,  with  the  possibility  of  a  third  one  in  the  Midwest,  possibly 
Chicago ; 

(b)  That  invitations  be  issued  to  the  appropriate  individuals  representing 
organizations  with  an  interest  in  the  problems  before  the  Commission,  that  they 
be  invited  to  submit  written  statements  in  advance,  that  their  initial  presentation 
or  summary  be  limited  to  20  minutes  with  20  minutes  being  allotted  for  questions 
from  the  Commission,  and  that  some  time  be  left  for  short  statements  from  other 
members  of  the  piiblic  who  attend  the  hearings. 

(c)  That  the  hearings  be  open  to  the  press,  radio  and  T.V.,  and  to  members  of 
the  public : 

(d)  That  the  Los  Angeles  hearing  be  scheduled  for  May  4  and  5  and  the  Wash- 
ington hearing  for  May  12  and  13  ; 

On  Commissioner  Elson's  motion,  duly  seconded,  these  recommendations  were 
approved.  It  was  agreed  that  the  hearings  committee  would  proceed  planning 
and  implementation  of  the  hearings  with  such  staff  help  as  might  be  required  in 
getting  out  the  invitations.  Each  Commissioner  is  to  be  asked  what  organizations 
he  believes  should  be  invited,  and  what  individual  should  be  contacted  repre- 
senting that  organization. 

6.  Chairman  Lockhart  stated  that  he  had  told  Commissioner  Link  that  he 
would  raise  with  the  Commission  for  its  consideration  his  ruling  that  the  Com- 
mission could  not  properly  reimburse  Commissioner  Link  for  his  expenses  in  par- 
ticipating in  some  of  the  hearings  conducted  by  Rev.  Hill  and  Rev.  Link  in  their 
individual  capacities.  He  explained  that  he  had  informed  Commissioner  Link  in 
advance  of  the  hearings  that  he  could  not  approve  reimbursement  for  expenses 
in  connection  with  such  hearings  since  they  were  not  authorized  by  the  Com- 
mission and  hence  could  not  be  conducted  legally  in  his  capacity  as  a  Commis- 
sioner. The  Chairman  stated  that  he  was  satisfied  that  Commissioner  Link  at- 
tended the  hearings  purely  to  make  himhelf  a  better  informed  Commissioner, 
but  that  in  his  opinion  the  Commission  could  not  properly  reimburse  such  ex- 
penses. He  stated  that  if  the  Commission  disagreed  with  his  ruling  he  would  do 
his  best  to  get  reimbursement  for  Commissioner  Link,  if  this  could  be  done 
legally.  After  some  discussion  the  Chairman  asked  if  there  was  a  motion  on  the 
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matter  and  that  in  the  absence  of  a  motion  he  would  assume  the  Commission 
agreed  with  his  ruling.  No  motion  was  made  on  the  matter. 

No  further  business  was  conducted. 

Three  periods  followed  at  which  the  following  reports  of  research  were  made 
and  discussed,  each  being  presented  as  a  preliminary  report  sponsored  by  the 
appropriate  panel  for  the  information  of  the  full  Commission.  Copies  of  the  re- 
ports will  be  distributed  to  the  members  of  the  Commission  as  soon  as  they  are 
available. 

1.  Dr.  Clifford  Reifier,  University  of  North  Carolina — An  experimental  study 
of  the  effects  of  massive  exposure  to  pornography. 

2.  Dr.  Louis  Zurcher,  University  of  Texas — A  field  study  of  two  ad  hoc  citizens 
action  groups  for  decency. 

3.  Professor  Richard  Randall,  New  York  University — A  study  of  the  MPAA 
movie  rating  system. 

William  B.  Lockhart,  Chairman. 
Attachments  (2). 


Exhibit  4 
memorandum  for  commission  on  obscenity  and  pornography,  may  29,  19  70 

The  Commission's  studies  are  nearing  completion  ;  we  are  approaching  the  point 
of  examining  the  results  of  our  studies  for  their  policy  implications,  and  develop- 
ing recommendations.  Although  we  have  thus  far  refrained  from  discussing  rec- 
ommendations and  there  is  no  way  of  estimating  the  degree  of  unanimity  that 
we  may  achieve  in  our  deliberations,  I  am  confident  that  we  will  be  able  to  develop 
a  high  degree  of  consensus  regarding  a  substantial  part  of  our  recommendations. 
However,  prior  experience  of  various  other  Commissions  does  indicate  that  indi- 
vidual members  often  have  reservations  regarding  specific  aspects  of  an  omnibus 
set  of  conclusions  and  recommendations.  In  order  to  anticipate  such  circumstances 
and  to  facilitate  full  expression  of  all  views,  we  are  providing  certain  arrange- 
ments for  assisting  individual  Commissioners  in  the  preparation  of  dissenting  or 
supplemental  statements  and  for  the  reporting  of  such  statements. 

The  Commission  operates  under  a  personnel  ceiling  established  by  the  Bureau 
of  the  Budget.  We  had  available  slots  for  one  additional  full-time  person  and  one 
additional  part-time  person.  To  fill  these  slots  Dr.  Wilson,  in  early  May  hired  a 
young  man  who  is  a  student  in  Theological  Seminary  as  a  writer-editor  and  a 
Maryland  University  student  as  a  clerk-typist  to  join  us  in  June.  The  time  of 
these  two  staff  will  be  made  available  to  individual  members  of  the  Commission 
for  the  purpose  of  preparing  individual  statements  either  dissenting  from  or 
supplementing  the  Commission's  Report  of  Findings  and  Recommendations. 
Requests  for  assistance  from  these  staff  members  should  be  channeled  through 
the  Director  for  the  purposes  of  coordination  and  equitable  allocation  of  time. 
The  individual  Commission  member  should  communicate  the  specific  nature  of 
his  need  directly  to  the  staff-member  who  will  provide  the  assistance. 

Individual  Commission  members'  dissenting  or  supplemental  statements  will 
be  incorporated  into  the  Commission's  Final  Report  of  Findings  and  Recommen- 
dations. These  statements  should,  then,  be  as  brief  as  possible,  consistent  with  a 
goal  of  clarity  and  coherence.  As  individual  Commissioner's  statement  should 
ordinarily  not  approach  and  certainly  may  not.  exceed  the  length  of  the  Com- 
mission's Report  of  Findings  and  Recommendations  without  the  express  approval 
of  the  Commission.  The  incorporation  of  the  statement  of  an  individual  Commis- 
sioner into  the  Commission's  Report  will  be  contingent  upon  receiving  that  report 
in  time  to  meet  the  publication  and  reporting  deadlines. 

You  have  received  a  recent  announcement  from  Mrs.  Banister  canceling  the 
proposed  full  Commission  Meetings  on  June  22-23  and  29-30,  and  rescheduling 
them  on  July  13-15,  27-28,  and  August  11-12.  This  change  in  scheduling  has 
occurred  because  the  final  reports  on  some  of  our  more  important  contracts, 
such  as  the  National  Survey,  have  been  delayed,  and  because  the  task  of  pre- 
paring certain  panel  reports  has  proven  to  be  more  formidable  than  anticipated. 
The  new  schedule  should  allow  the  findings  of  all  of  our  studies  to  be  incor- 
porated into  the  panel  reports  and  be  distributed  to  the  full  Commission  before 
its  deliberations  on  recommendations,  and  also  allow  sufficient  time  for  producing 
and  distributing  the  Report  of  Findings  and  Recommendations. 

William  B.  Lockhart,  Chairman. 

68-773—71 4 
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Exhibit  5 

Rev.  Morton  A.  Hill,  S.J., 

980  Paek  Avenue, 
New  York,  N.Y.,  May  22, 1970. 
William  B.  Lockhart, 
Dean,  University  of  Minnesota  Law  School, 
Minneapolis,  Minn. 

Dear  Dean  Lockhart  :  As  you  know,  after  the  Legal  Panel  Meeting,  I  am 

not  going  to  be  in  agreement  with  most  of  what  is  said  in  the  Commission  report. 

In  order  to  properly  present  the  opening  viewpoint,  it  becomes  essential  that  I 

prepare  a  thoroughly-researched  report.  I  cannot  accomplish  this  without  hiring 

an  experienced  person  to  put  it  together. 

I  estimate  this  will  cost  $10,000.  I  would  like  a  commitment  from  you,  as 
Chairman,  that  this  money  will  be  forthcoming  from  Commission  funds.  I  must 
have  a  decision  now,  since,  if  the  Commission  will  not  advance  these  funds,  I 
will  have  to  go  to  private  sources. 

It  was  decided  at  the  first  Commission  meeting  that  minority  views  will  be 
recorded.  I  would  like  this  confirmed  also.  And,  of  course,  in  preparing  the  report 
I  will  require  access  to  all  research  of  the  Commission ;  and  want  your  assurance 
that  this  will  be  available  to  me  and  my  staff  at  our  convenience. 

I  also  want  your  word  that  my  minority  view  will  be  printed  simultaneously 
with  the  Commission  report. 

Since  time  is  so  short,  I  should  like  an  immediate  reply.  (Written) 
Sincerely, 

Morton  A.  Hill,  S.J. 


Exhibit  6 

Commission  on  Obscenity  and  Pornography, 

1016  16th  Street,  N.W., 
Washington,  D.C.,  May  29,  1910. 
Rev.  Morton  A.  Hill,  S.J., 
Morality  in  Media,  Inc., 
980  Park  Avenue,  New  York,  N.Y. 

Dear  Morton  :  I  am  responding  to  your  letter  of  May  22  regarding  dissenting 
and  minority  statements. 

The  enclosed  memorandum,  addressed  to  all  members  of  the  Commission, 
presents  a  procedure  for  incorporating  individual  dissenting  and  supplementary 
statements  in  the  Commission's  Report  of  Findings  and  Recommendations,  and 
for  providing  assistance  to  individual  Commissioners  in  the  preparation  of  such 
statements.  These  procedures  appear  to  be  a  workable  and  equitable  solution 
in  terms  of  the  Commission's  personnel  ceiling,  budget  limitations,  and  potential 
for  dissent. 

Your  letter  contains  four  specific  points  to  which  I  will  respond  briefly. 

First,  the  Commission  did  agree,  at  its  first  meeting  in  July  1968,  to  report 
minority  and  dissenting  views.  This  policy  was  followed  in  the  Progress  Report 
which  the  Commission  issued  in  July  1969,  and  the  enclosed  memorandum 
describes  the  procedure  for  incorporating  individual  dissenting  or  supplementary 
statements  in  the  Commission's  Final  Report  of  Findings  and  Recommendations. 

Second,  the  procedure  outlined  in  the  enclosed  memo  provides  that  individual 
dissenting  or  supplementary  statements  be  incorporated  in  the  Final  Report  of 
Findings  and  Recommendations,  if  they  are  available  in  a  timely  fashion.  There- 
fore, your  views  will  be  printed  simultaneously  with  the  Report  as  you  request. 

Third,  the  memo  presents  a  procedure  for  providing  assistance  to  individual 
Commissioners  in  the  preparation  of  dissenting  or  supplemental  statements.  It 
is  not  possible,  in  terms  of  the  personnel  ceiling  imposed  by  the  Bureau  of  the 
Budget,  to  hire  more  staff  to  aid  individual  Commissioners.  Further,  the  Bureau 
of  the  Budget's  regulations  do  not  allow  the  issuance  of  "personal  service 
contracts"  as  a  means  of  circumventing  personnel  ceilings. 

Fourth,  the  Commission  has  had  the  understanding  from  the  beginning  that 
all  of  the  research  reports  prepared  under  its  contracts  will  be  available  to  all 
members  of  the  Commission  when  the  reports  are  completed,  and  that  these 
reports  will  be  made  available  to  the  public  when  the  Commission  has  issued 
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its  Final  Report  of  Findings  and  Recommendations.  The  Commission  does,  of 
course,  have  the  policy  to  keep  confidential  and  not  disseminate  outside  the 
Commission  any  papers,  discussions,  or  reports  until  its  final  report  is  issued, 
unless  the  Commission  makes  specific  authorization  for  such  release. 
Sincerely  yours, 

William  B.  Lockhaet,  Chairman. 


Exhibit 


General  Sebvices  Administration, 

Washington,  D.C.,  October  H,  1970. 
Mrs.  Virginia  Banisteb, 

Administrative  Officer,  Commission  on  Obscenity  and  Pornography,  c/o  Presi- 
dential Commission  on  Federal  Statistics,  Washington,  B.C. 
Dear  Mrs.  Banister  :  Enclosed  are  two  copies  of  our  final  report  on  a  review 
of  selected  administrative  and  financial  activities  of  the  Commission.  The  time 
and  cooperation  extended  by  the  Commission's  staff  during  the  audit  were  greatly 
appreciated. 

Sincerely, 

Edward  F.  Smithwick, 

Mideastem  Area  Office, 
Office  of  Audits  and  Compliance. 


Audit  of  Selected  Administration  and  Financial  Transactions,  Commission 

on  Obscenity  and  Pornography 

The  Office  of  Audits  and  Compliance  of  the  General  Services  Administration 
( GSA )  has  made  an  examination  of  administrative  and  financial  activities  of  the 
Commission  on  Obscenity  and  Pornography.  The  objective  of  our  examination 
was  to  evaluate  the  effectiveness  of  the  Commission's  system  of  internal  control 
and  to  ascertain  whether  the  Commission  was  complying  with  statutes,  policies, 
and  regulations  applicable  to  its  operations.  The  examination  was  made  under 
authority  contained  in  the  "Memorandum  of  Understanding  and  Agreement." 
dated  June  19,  1969,  and  "Renewal  Understanding  and  Agreement/'  executed 
June  12.  1979,  between  GSA  and  the  Commission. 

The  audit  was  performed  at  the  office  of  the  Commission  and  GSA  in  Wash- 
ington, D.C.,  and  covered  the  period  February  1,  1979  through  September  22. 
1979.  We  reviewed  the  system  of  internal  control  and  selectively  tested  the 
records  and  supporting  data  relating  to  timekeeping,  property,  procurement  and 
travel.  During  this  examination,  consideration  was  given  to  the  provisions  of 
Public  Law  99-199  dated  October  3,  1967,  which  established  the  Commission. 

Kased  on  our  examination,  it  is  our  opinion  that  the  Commission's  administra- 
tive procedures  and  financial  operations  are  being  conducted  in  a  satisfactory 
manner. 

Edward  F.  Smithwick, 
Mideastem  Area  Office,  Office  of  Audits  and  Compliance. 


Statement  of  Wh.liam   15.  Lockhart,  Chairman,  Commission  on  Obscenity 

and  Pornography 

I  have  no  intention  of  answering  the  dissenting  opinions  point  by  point  or  of 
pointing  out  their  inaccuracies.  Their  merit,  or  lack  of  merit,  must  be  left  to  the 
readers  to  judge.  But  one  gross  inaccuracy  runs  through  both  principal  dissent- 
ing opinions  in  an  effort  to  discredit  the  objectivity  of  the  Chairman  and  General 
Counsel  of  the  Commission  because  of  their  membership  in  American  Civil 
Liberties  Union.  In  fairness  to  the  Commission  members  I  feel  obligated  to 
correct  this  inaccuracy. 

The  dissenting  opinions  assume  that  because  I  am  a  member  of  the  American 
Civil  Liberties  Union  I  entered  upon  the  Commission's  study  with  a  bias  in  favor 
of  the   ACLU   position   that   opposes   censorship  of  obscene  and  pornographic 
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material.  This  is  simply  not  true,  as  my  record  of  publication  amply  demon- 
strates. Along  the  same  line,  one  of  the  dissenting  opinions  states,  '"Mr.  Lockhart 
has  long  contended  that  'scientific  proof  of  harmful  effects  is  needed  before  an 
item  can  be  adjudged  obscene."  This  is  the  exact  opposite  of  the  position  I  clearly 
stated  in  the  very  article  to  which  the  dissent  refers.  This  has  never  been  im- 
position. 

In  my  article  with  Professor  McClure  in  the  Minnesota  Law  Review  in  1954 
(38  Minn.  L.  Rev.  295),  we  discussed  at  length  the  constitutional  problems  raised 
by  obscenity  legislation  before  there  were  any  Supreme  Court  opinions  on  the 
subject.  We  expressly  took  the  position  that  whether  pornography  should  be 
forbidden  is  a  "policy  decision  for  the  legislature"  and  that  pornography  "is  not 
entitled  to  constitutional  protection."  We  lamented  the  absence  of  scientific 
information  on  the  effects  of  obscenity,  but  expressly  concluded  that  with  "our 
present  inadequate  knowledge  [on  the  effects  of  literature  relating  to  sex]  a 
court  would  probably  not  now  be  justified  in  taking  the  position  that  a  legislature 
is  entirely  wrong  in  basing  obscenity  legislation  on  the  premise,  usually  unstated, 
that  reading  some  kinds  of  literature  probably  affects  the  sex  conduct  of  readers. 
( )!)scenity  censorship  of  literature  cannot  be  rejected  in  toto  on  the  ground  that 
the  effect  of  obscenity  on  sex  conduct  is  uncertain."  We  did  urge  scientific  study 
into  the  effects  of  obscenity  in  order  to  provide  a  more  informed  base  for  legis- 
lative and  judicial  decision,  but  we  never  even  intimated  that  scientific  proof 
of  harmful  effects  was  a  constitutional  requisite  for  obscenity  controls. 

Not  only  did  I  disagree  with  the  ACLU  position  before  the  Roth  decision  in 
1957.  I  also  disagreed  with  the  ACLU  position  after  the  Roth  decision  in  my 
article  with  Professor  McClure  in  1960  analyzing  the  developing  constitutional 
standards.  (45  Minn.  L.  Rev.  5,  1960).  There  the  views  we  advanced  were  later 
followed  by  the  Supreme  Court  in  expanding  the  areas  of  control  over  erotic 
materials  in  New  York  v.  Mishkin  (material  appealing  to  deviants,  not  to 
average  person),  in  U.S.  v.  Ginzburg  (pandering  of  borderline  material),  and 
in  New  York  v.  Ginsberg  (sales  of  erotic  non-obscene  material  to  children). 

It  might  also  be  appropriate  to  mention  that  I  declined  an  ACLU  request  to 
write  the  ACLU  brief  for  the  Supreme  Court  in  the  Ginzburg  case  because  I 
did  not  agree  with  the  ACLU  position  on  the  censorship  of  obscenity.  And  this 
long  disagreement  between  my  views  and  the  ACLU  views  on  obscenity  were 
expressly  recognized  by  the  Executive  Director  of  the  ACLU  when  he  testified 
before  the  Commission  in  Washington  on  May  12  or  13, 1970. 

The  assumption  that  an  ACLU  member  subscribes  to  all  the  positions  taken 
by  ACLU  is  based  on  a  misunderstanding  of  the  nature  of  ACLU.  ACLU  is 
not  a  monolithic  organization.  Many  are  members  who  do  not  subscribe  to  all 
the  positions  its  officers  and  executive  committee  take.  They  support  ACLU 
by  contributing  membership  dues  because  of  its  broad  objectives  and  action  in 
protecting  and  defending  constitutional  rights,  even  though  they  disagree  with 
ACLU  on  some  issues.  I  disagree  with  several  positions  of  ACLU,  including 
its  positions  on  church  and  state  and  on  censorship  of  obscenity,  but  I  have 
remained  a  member  because  of  the  great  importance  and  value  of  its  overall 
program  in  defending  constitutional  rights. 

For  this  reason  the  ACLU  membership  of  the  Commission's  General  Counsel. 
Professor  Paul  Bender,  gave  me  no  concern.  When  I  recommended  him  to  the 
Commission  for  appointment  I  did  not  know  he  was  an  ACLU  member  and 
made  no  inquiry,  for  such  membership  was  wholly  irrelevant  to  his  qualifi- 
cations I  knew*  that  he  was  one  of  the  best  of  the  young  constitutional  law 
evxperts  in  the  Countrv  with  considerable  experience  on  the  government  side 
in  obscenity  litigation.  This  established  his  qualifications  for  me.  He  had  handled 
constitutional  litigation  for  the  United  States  before  the  Supreme  Court  and 
had  won  the  difficult  Ginzburg  case  for  the  prosecution.  I  know  him  as  an 
outstanding  and  able  young  lawyer  who  would  provide  expert  legal  advice 
and  services  to  the  Commission  without  bias,  which  he  has  done  in  an  excellent 

At  the  time  of  my  appointment  to  the  Commision  my  view  was  that  we  should 
have  effective  control  over  the  commercial  distribution  of  hard  core  pornography 
to  adults  as  well  as  more  effective  controls  over  the  availability  of  erotic  material 
to 'children.  But  I  entered  into  the  study  determined  to  keep  an  open  mind 
until  all  the  evidence  we  could  accumulate  was  available.  As  a  Commission 
we  carefully  refrained  from  discussing  what  kinds  of  recommendations  we 
should  make  until  we  had  all  the  evidence.  There  was  simply  no  discussion  of 
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legislative  policy  until  this  summer  when  we  had  all  the  evidence.  The  evidence 
was  so  overwhelming  and  convincing  that  I  changed  by  views  about  adult  con- 
trols, but  even  then  I  did  not  reveal  my  views  until  all  other  Commission  members 
had  expressed  their  views  on  the  subject  in  our  discussions  on  July  13,  14  and  15. 
I  concur  fully  in  the  Commission's  recommendations. 


September  3,  1968. 


MEMORANDUM 


To :  Commission  on  Obscenity  and  Pornography. 

From  :  William  B.  Lockhart. 

Subject:   Minutes  of  Business  Meeting  in  Washington,  D.C.,  August  17,  1968. 

All  members  of  the  Commission  were  present  except  for  Commissioners  Lewis, 
Elston,  Keating,  and  Lehrman,  who  were  unavoidably  absent  for  good  reason. 
Chairman  Lockhart  presided. 

The  Commission  approved  the  minutes  for  the  meetings  of  July  12  and  13. 
By  mutual  consent  it  was  agreed  that  the  written  statement  read  by  Commissoner 
Hill  at  the  July  12  meeting  would  be  appended  to  the  minutes. 

As  Chairman  of  the  Selection  Committee  Dean  Lockhart  presented  the  report 
of  that  Committee  recommending  the  selection  of  Dr.  W.  Cody  Wilson  as  Execu- 
tive Director  of  the  Commission.  The  report  had  previously  been  mailed  to  the 
members  of  the  Commission  and  is  attached  as  a  part  of  these  minutes.  Other 
members  of  the  Selection  Committee  added  their  personal  comments  and  en- 
dorsement of  the  recommendation.  After  discussion  by  the  other  members  of  the 
Commission,  Dr.  Wilson  was  invited  into  the  meeting  room,  introduced  to  the 
members  of  the  Commission,  and  after  preliminary  comments  answered  ques- 
tions concerning  his  experience,  his  views  concerning  the  research  duties  of  the 
Commission,  and  his  concept  of  the  function  of  the  Executive  Director  and  his 
relationship  to  the  Commission. 

When  the  question  was  completed,  Dr.  Wilson  was  excused  from  the  meeting 
room.  A  motion  was  duly  made  and  seconded  to  appoint  Dr.  Wilson  as  Executive 
Director.  After  a  brief  discussion  the  motion  was  approved  by  unanimous  vote. 

Dr.  Wilson  then  joined  the  meeting  of  the  Commission. 

Dean  Lockhart,  as  Chairman  of  the  Selection  Committee,  then  presented  that 
Committee's  recommendation  that  the  Commission  appoint  Professor  Paul  Bender 
as  its  General  Counsel.  He  reported  that  the  Executive  Director  had  visited  with 
Professor  Bender  about  the  work  of  the  Commission  and  that  he  concurred  in 
the  recommendation  of  the  Selection  Committee  that  Professor  Bender  be  named 
General  Counsel. 

The  Chairman  asked  the  Commissioners  whether  any  of  them  wished  to  ask 
any  questions  of  Professor  Bender,  who  was  available.  None  did,  in  view  of  hav- 
ing spent  two  days  with  him  at  the  Bloomington  meeting,  which  he  attended  as 
a  consultant. 

A  motion  was  duly  made  and  seconded  that  Paul  Bender  be  appointed  General 
Counsel  of  the  Commission.  After  discussion,  the  motion  was  approved  without 
dissenting  vote. 

During  the  course  of  the  discussion  of  Mr.  Bender's  appointment,  one  Com- 
missioner suggested  that  it  would  be  worthwhile  for  the  Commission  to  hear 
the  views  of  the  attorney  for  the  National  Organization  for  Decent  Literature 
with  respect  to  methods  of  control  over  obscene  materials  through  criminal  pros- 
ecutions. Several  Commissions  indicated  that  they  thought  it  would  be  worth- 
while to  hear  his  views,  as  well  as  the  views  of  those  who  had  the  opposite 
viewpoint. 

At  the  Chairman's  suggestion  the  following  motion  was  duly  made,  seconded 
and  approved  without  dissent.  The  Commission  authorizes  the  Executive  Direc- 
tor, consistent  with  budgetary  limitations  worked  out  with  and  approved  by  the 
chairman : 

1.  To  appoint  employees  as  needed  for  the  Commission's  work,  including  con- 
sultants on  a  per  diem  basis  ; 

2.  To  authorize  travel  as  needed  for  employees  and  consultants,  including 
the  Executive  Director  himself ; 

3.  To  contract  with  General  Services  Administration  for  services,  space, 
equipment  and  supplies  as  needed  ;  and 

4.  To  contract  for  research  for  small  projects  that  may  be  needed  in  formulat- 
ing research  proposals  in  an  aggregate  amount  to  not  to  exceed  $15,000. 
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It  was  understood  in  the  discussion  that  the  $15,000  for  contract  research  was 
for  projects  that  might  be  needed  in  the  early  stages  of  exploring  research  possi- 
bilities before  the  Commission  formulates  an  extensive  research  program,  that 
this  $15,000  authorization  was  in  addition  to  the  authorization  to  employ  con- 
sultants, and  that  the  $15,000  figure  was  an  arbitrary  figure  that  might  require 
modification  by  the  Commission  at  a  later  meeting  or  possibly  by  mail  ballot. 

The  Commission  discussed  the  future  course  of  its  activities.  There  was  gen- 
em  1  concurrence  in  the  suggestions  of  the  Executive  Director  and  the  Chairman 
that  after  some  initial  study  to  orient  himself  the  Executive  Director  possibly 
joined  by  the  Chairman  and  General  Counsel,  should  probably  meet  with  each 
of  the  four  panels  for  a  preliminary  discussion  with  a  view  toward  providing 
some  guidance  in  formulating  tentative  plans  for  research  and  study  for  later 
discussion  with  the  full  Commission. 

A  Commissioner  suggested  that  while  these  preliminary  studies  were  under- 
way, the  Commission  might  meet  to  discuss  generally  the  responsibilities  and 
problems  it  faces,  and  possible  clarify  points  of  agreement  and  points  of  dis- 
agreement. In  response,  the  dangers  of  formulating  and  expressing  personal  views 
on  specific  problems  prior  to  the  completion  of  the  studies  designed  to  provide 
guidance  to  the  Commission's  conclusion  was  emphasized.  The  Chairman  indi- 
cated that  he  and  the  Executive  Director  would  consider  the  suggestion  and  ex- 
plore the  possibilities  of  profitable  discussion  of  some  aspects  of  the  Commis- 
sion's responsibilities  while  the  preliminary  discussions  within  the  pane's  were 
under  way. 

Respectfully  submitted. 

William  B.  Lockhart,  Chairman. 


Exhibit  10 

Commission  on  Obscenity  and  Pornography, 

Washington,  B.C.,  November  7  and  8,  1968. 

minutes  of  meeting 

The  Commission  met  in  Washington  on  November  7  and  8,  1968.  All  members 
were  present  except  Commissioners  Greenwood,  Lynch  and  Wolfgang  who  were 
unavoidably  absent. 

1.  Dr.  Cody  Wilson,  the  Executive  Director,  reported  to  the  Commission  con- 
cerning the  appointment  of  the  staff  and  the  activities  in  which  the  staff  has  been 
engaged. 

Of  particular  interest  was  Dr.  Wilson's  report  of  several  conferences  with  the 
Director  and  staff  of  the  National  Institute  of  Mental  Health.  He  reported  a 
strong  NIMH  interest  in  cooperation  with  the  Commission  and  in  coordinating 
the  research  work  of  the  Commission  and  the  Institute,  both  with  respect  to 
NIMH  undertaking  some  long  term  project  of  concern  to  the  Commission's 
task  thnt  would  extend  beyond  the  life  of  the  Commission,  and  the  willingness 
of  XIMH  to  consider  funding  some  of  the  larger  scale  projects  developed  by  the 
Commission  in  planning  its  research  program.  He  also  reported  concerning 
budgetary  planning  for  the  next  fiscal  year. 

2.  At  the  suggestion  of  Judge  Keating,  Chairman  of  the  Legal  Panel.  Paul 
Bender  reported  t<>  the  Commission  on  the  activities  and  the  research  recommen- 
dations of  the  Legal  Panel.  This  included  a  Memorandum  to  the  Effects  Panel 
entitled  "Legal  Control  Possibilities"  attached  hereto,  dated  November  6.  This 
memorandum  outlined  the  major  possibilities  for  legal  controls  and  their  variants 
and  permutations  and  was  designed  as  a  guide  to  the  effects  panel  in  better  focus- 
ing its  research  design. 

The  report  also  included  an  outline  of  the  research  proposals  of  the  Legal 
Panel,  entitled  Research  Program  in  Law-Related  Matters,  dated  November  6 
and  attached  hereto.  This  report  stated  the  research  proposals  of  the  Legal  Panel 
in  the  order  of  priority  assigned  by  the  Panel,  and  also  included  suggestions  of 
certain  areas  of  phychologieal  and  sociological  research  needed  for  guidance  in 
framing  legal  proposals. 

The  Commission  approved  the  recommendations  of  the  Legal  Panel  in  princi- 
ple, subject  to  later  consideration  of  the  overall  priorities  in  developing  the  Com- 
mission's research  program. 
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In  the  consideration  of  the  report  of  the  Legal  Panel,  a  consensus  was  reached 
that  the  Commission  should  request  all  private  organizations  concerned  with 
problems  within  the  scope  of  the  Commission's  assignment  to  provide  the  Com- 
mission with  statements  indicating  the  nature  of  their  concern  with  the  subject 
and  the  nature  of  the  organization's  activities  in  advancing  its  interest  in  the 
subject.  The  organizations  mentioned  included  as  examples  Citizens  for  Decent 
Literature,  the  American  Book  Publishers'  Council,  American  Civil  Liberties 
Union,  and  other  action  groups  whether  interested  in  greater  restraint  on  dis- 
tribution or  greater  freedom. 

While  there  was  no  report  from  the  Traffic  and  Distribution  Panel,  which  will 
meet  soon,  the  point  was  made  that  the  study  under  the  responsibility  of  thai 
Panel  should  include  a  focus  on  producers  and  manufacturers  or  printers  as  well 
as  distributors.  The  value  of  a  content  analysis  of  the  various  kinds  of  material 
currently  available  was  also  suggested. 

3.  At  the  suggestion  of  Dr.  Otto  Larsen,  Chairman  of  the  Effects  Panel.  Dr. 
Cody  Wilson  presented  the  Report  of  the  Effects  Panel  outlining  broadly  some 
of  the  problems  and  considerations  involved  in  research  into  effects,  and  several 
approaches  to  research.  The  report  in  the  form  of  a  Memorandum  to  the  Com- 
mission from  the  Effects  Panel  is  attached  hereto. 

The  Commission  unanimously  approved  in  principle  the  multiple  approach  rec- 
ommended by  the  Effects  Panel  by  which  the  several  methods  of  research  would 
be  used  so  as  to  complement  and  supplement  each  other. 

Without  including  here  an  exhaustive  report,  the  following  thoughts  were  ad- 
vanced during  the  discussion  of  the  research  program  : 

It  was  suggested  that  Denmark  would  be  an  ideal  spot  to  ascertain  who  are 
the  consumers  of  pornography,  at  least  verbal  pornography  since  it  is  no  longer 
illegal. 

The  suggestion  was  also  made  that  it  might  be  more  feasible  to  do  experi- 
mental studies  on  the  effect  of  pornography  in  Denmark  where  there  is  no  ele- 
ment of  illegality  in  making  much  of  it  available. 

Concerning  the  problem  of  sensitivity  of  research  into  pornographic  material, 
the  point  was  made  that  the  Commission  should  be  able  to  lessen  the  sensitivity 
and  legitimatize  research  into  the  effects  of  pornography  by  the  very  fact  that 
this  study  is  being  conducted  by  a  government  agency  created  for  that  purpose 
by  Congress.  The  suggestion  was  also  made  that  some  protection  from  criticism  of 
experimental  research  could  be  furnished  by  obtaining  approval  of  research  de- 
signs by  the  ethics  committees  of  the  relevant  social  science  national  organiza- 
tions. Nonetheless,  the  Commission  members  indicated  their  approval  of  the 
caution  expressed  by  the  Director  in  planning  experimental  studies  in  ways  that 
would  minimize  the  dangers  in  this  sensitive  area. 

Concerning  the  development  of  the  scale  of  intensity  for  erotic  materials.  Paul 
Bender  suggested  the  importance  of  trying  to  develop  the  scale  in  a  way  that 
would  make  the  various  categories  amenable  to  practical  verbal  description 
appropriate  for  possible  drafting  of  statutes. 

The  Commission  considered  the  relationships  of  the  staff,  the  panels,  and  the 
Commission  to  the  planning  of  research.  Dr.  Wilson  stated  that  his  view  was 
that  the  details  of  research  plans  would  be  worked  out  under  the  guidance  of 
the  appropriate  panels,  without  any  expectation  that  the  Commission  as  a  whole 
would  concern  itself  with  the  specifics  of  particular  research  designs.  But  he 
did  contemplate  that  an  integrated  program  of  research  in  the  various  areas  of 
responsibility  would  be  presented  to  the  Commission  for  approval  in  principle 
lief  ore  proceeding;  such  a  program  would  incorporate  the  projects  approved  be- 
low for  immediate  initiation.  This  overall  research  program,  he  expects,  will  lie 
in  shape  for  presentation  for  approval  in  principle  at  the  next  meeting  of  the 
Commission. 

The  Commission  unanimously  approved  the  following  motion : 

That  the  Commission : 

(a)   Direct  the  Executive  Director  in  consultation  with  the  appropriate 
panels  to  initiate  a  series  of  research  studies  that  include  : 

( 1 )  The  scaling  of  erotic  stimuli ; 

(2)  The  specification  in  concrete  terms  of  the  range  of  assumed  conse- 
quences of  exposure  to  pornography  : 

(3)  An  exploratory  investigation  <  f  the  extent  of  adolescent  involve- 
ment with  pornography ; 


48 

(4)  A  retrospective  study  of  the  contribution  of  pornography  to  the 
development  of  juvenile  delinquents  ; 

(5)  A  survey  of  existing  state  and  local  statutes  regarding  obscenity 
and  pornography ; 

(6)  A  study  of  the  enforcement  of  statutes  in  local  communities ;  and 

(7)  A  study  of  the  consumers  of  pornography  [these  studies  are  out- 
lined in  more  detail  in  the  panel  reports]. 

(b)  Authorize  the  Executive  Director  to  expend  up  to  $100,000  for  con- 
tracts to  carry  out  these  research  studies  ;  and 

(c)  Direct  the  staff  to  develop  an  overall  research  plan  to  accomplish  the 
Commission's  task  and  present  it  to  the  Commission  at  its  next  meeting,  and 
authorize  the  staff  to  initiate  conversations  with  potential  contractors  about 
such  research. 

4.  In  the  absence  of  Dr.  Greenwood,  Chairman  of  the  Control  Alternatives 
Panel,  Dr.  Wilson  presented  the  report  of  that  Panel,  which  is  attached  hereto 
as  a  Memorandum  dated  November  7,  from  the  Control  Alternatives  Panel  to  the 
Commission. 

After  considerable  discussion  the  report  of  the  Control  Alternatives  Panel  was 
approved  unanimously.  The  conclusion  was  reached  that  the  Panel  should  be 
renamed  the  Positive  Approach  Panel. 

Specifically,  it  was  the  consensus  of  the  Commission,  with  some  doubts  ex- 
pressed by  Father  Hill,  that  the  Commission  should  seek  to  make  a  study  of  the 
relationship  between  effective  sex  education  and  interest  in  and  attitude  toward 
pornography.  It  was  suggested  that  this  might  include  a  study  to  ascertain 
whether  the  motivation  of  young  people  to  see  pornography  is  curiosity  about 
sex — an  interest  in  learning  about  sex. 

Considerable  doubt  was  expressed  that  the  Commission  could  undertake  the 
development  of  guidelines  for  sex  education,  though  one  or  two  members  thought 
this  might  be  feasible.  There  seemed  to  be  general  consensus,  however,  that  an 
effort  should  be  made  to  find  out  the  source  and  nature  of  the  most  effective  sex 
education  in  developing  a  healthy  attitude  toward  sex. 

A  Commission  member  suggested  that  the  Panel  should  seek  to  develop  an 
inventory  for  all  positive  efforts  aimed  at  dealing  with  and  offsetting  pornography, 
and  that  consideration  be  given  to  recommending  a  continuing  body  concerned 
with  keeping  track  of  such  developments  and  coordinating  their  efforts. 

5.  The  advisability  of  public  hearings  was  discussed  at  some  length.  The  Com- 
mission approved  unanimously  a  motion  that  no  public  hearings  be  planned  at 
this  time  but  that  this  decision  was  without  prejudice  to  the  possibility  of  public 
hearings  at  a  later  date  that  would  be  focused  on  particular  issues  or  proposals 
and  might  possibly  seek  the  views  of  professional  groups,  such  as  social  scientists 
or  research  proposals  or  lawyers  on  proposed  legislation. 

The  Commission  recognized  the  desirability  of  seeking  at  this  time  the  views 
and  suggestions  of  all  groups  concerned  in  any  way  with  the  issues  under  the 
Commission's  study  assignment.  To  implement  this  the  Commission  unanimously 
approved  a  motion  to  identify  all  groups  having  any  concern  in  this  area  and  to 
request  each  such  group  to  furnish  the  Commission  in  writing  with  a  detailed 
statement  informing  the  Commission  concerning  relevant  information  available 
to  it,  and  its  views,  suggestions  and  recommendations  for  consideration  by  the 
Commission.  [It  will  be  noted  that  these  are  largely  the  same  groups  referred 
to  earlier,  for  whom  a  statement  concerning  the  nature  and  functions  of  the 
organization  is  to  be  sought.  Obviously  these  can  be  combined.  It  should  be  noted 
further  that  the  approval  of  the  Legal  Panel's  recommendation  included  the  solici- 
tation of  similar  statements  and  information  from  prosecuting  attorneys,  attor- 
neys general,  and  lawyers  generally.] 

Somewhat  related,  a  discussion  concerning  the  ascertainment  of  community 
standards  of  acceptability  resulted  in  a  general  consensus  that  it  would  be  de- 
sirable to  undertake  a  survey  concerning  such  community  standards.  Dr.  Wilson 
suggested  that  it  might  be  possible  to  take  advantage  of  a  pending  NIMH  survey 
to  get  information  on  community  standards. 

6.  The  Commission  considered  the  dates  for  future  meetings.  It  agreed  that 
meetings  every  two  to  three  months  would  be  desirable  at  the  present  stage  of 
the  Commission's  work.  It  agreed  that  the  next  meeting  would  be  held  on  either 
January  16  or  preferably  February  13,  unless  an  earlier  meeting  was  required 
for  some  reason  not  now  foreseen. 

7.  James  J.  Clancy,  Counsel  for  Citizens  for  Decent  Literature,  presented  his 
views  and  recommendations,  using  a  motion  picture  commenting  on  the  recent 
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Supreme  Court  decisions  and  the  relative  role  of  the  Court  and  jury  in  enforcing 
obscenity  laws.  He  recommended  support  of  S4058  withholding  from  the  federal 
courts  jurisdiction  to  reverse  a  jury  finding  of  obscenity  in  a  prosecution  under 
a  federal  statute,  and  witholding  jurisdiction  from  any  U.S.  Court,  including  the 
Supreme  Court,  to  review  any  conviction  in  a  state  court  under  a  state  obscenity 
statute.  He  further  recommended  that  the  Commission  recommended  state  laws 
patterned  after  the  obscenity  provisions  in  the  Model  Penal  Code  developed  by 
the  American  Law  Institute. 

Mr.  Clancy's  prepared  statement  and  the  exhibits  he  introduced  were  made 
a  part  of  the  permanent  records  of  the  Commission. 

William  B.  Lockhart,  Chairman. 

Commission  on  Obscenity  and  Pornography, 

Washington,  D.C.,  November  6, 1968. 
To  :  The  Commission  on  Obscenity  and  Pornography. 
From :  Legal  Panel. 
Re :  Research  Program  in  Law-Related  Matters. 

The  following  are  the  research  proposals  of  the  Legal  Panel.  They  are  stated 
in  the  order  of  priority  of  importance  assigned  by  the  Panel. 

1.  Before  considering  legal  research,  as  such,  the  Panel  believes  that  certain 
studies  in  other  areas  need  to  be  shaped  so  that  legal  questions  can  properly  be 
addressed.  For  example,  the  Supreme  Court  has  recently  stated  its  view  that 
there  are  three  areas — juveniles,  pandering,  and  offense  to  sensibilities  through 
unconsented  distributions — where  prohibition  may  be  warranted  even  though 
the  material  involved  does  not  pass  the  relatively  strict  Roth  test  of  obscenity. 
The  Court's  statement  appears  to  reflect  a  judgment  that  the  social  facts  support 
more  restrictive  legislation  in  these  areas.  Put  another  way,  the  Court  seems  to 
accept  certain  hypotheses,  such  as :  Minors  are  more  likely  to  be  led  into  anti- 
social or  detrimental  conduct  by  exposure  to  obscenity  than  are  adults ;  The 
mental  anguish  or  agitation  one  feels  upon  being  involuntarily  exposed  to  ex- 
plicit sexual  material  is  sufficiently  serious  and  detrimental  to  the  recipient  or 
others  as  to  warrant  prohibition ;  Pandering  may  increase  the  antisocial  effect  of 
material ;  etc.  The  sociological  and  psychological  research  done  for  the  Commis- 
sion should,  at  least  in  part,  attempt  to  address  itself  to  the  truth  or  falsity  of 
these  hypotheses.  In  addition,  the  Legal  Panel  believes  two  other  questions  to 
be  worthy  of  exploration  in  connection  with  studies  into  the  effect  of  obscenity : 
(1)  Does,  as  is  sometimes  supposed,  exposure  to  obscenity  create  in  the  viewer  a 
significant  disturbing  tension  between  the  attractiveness  of  the  material  and 
the  guilt  feelings  which  accompany  exposure  to  "forbidden"  matter;  (2)  Does 
the  fact  that  material  is  legally  prohibited  increase  its  attractiveness,  its  dis- 
turbing effect  upon  recipients  or  the  likelihood  that  antisocial  or  detrimental  con- 
duct will  occur  because  the  material  is  distributed? 

2.  The  Panel  believes  that  the  most  important  legal  research  project  which 
could  be  undertaken  by  the  Commission  would  be  one  into  the  question  of  how 
present  obscenity  statutes  are  actually  enforced,  as  distinguished  from  the  way 
they  are  written.  How  many  prosecutions  are  there?  For  what  sort  of  material? 
Who  is  prosecuted  (possessors,  big  or  small  time  distributors,  etc.)?  What 
penalties  are  imposed?  How,  if  at  all,  is  prosecutorial  discretion  exercised? 
How  much  use  is  made  of  civil  as  opposed  to  criminal  remedies,  where  civil 
remedies  exist?  How  do  new  legislation  or  Supreme  Court  decisions  affect  the 
conduct  of  distributors  of  sexual  material?  The  Panel  believes  it  worthwhile 
to  select  a  limited  number  of  communities  in  the  United  States,  of  varying  size 
and  character,  in  which  to  make  such  a  detailed  study  of  actual  enforcement, 
with  the  hope  that  the  information  developed  will  help  shape  our  drafting 
efforts  so  that  any  legislation  we  recommend  will  be  realistic  legislation. 

As  a  preliminary  to  such  studies,  the  Panel  recommends  that  letters  be  sent 
to  law  enforcement  offices  throughout  the  country  soliciting  their  views  on  the 
problems  of  enforcement  under  present  law  and  their  suggestions  as  to  beneficial 
changes.  Statistics  indicating  present  enforcement  levels  would  also  be  solicited, 
where  they  exist.  A  similar  request  for  information  as  to  present  enforcement 
and  views  regarding  changes  should,  the  Panel  believes,  be  addressed  to  lawyers 
through  Bar  Association  journals  and  committees. 

3.  The  Panel  also  recommends  a  detailed  study  and  analysis  of  existing 
obscenity  legislation  in  the  United  States.  The  examination  would  reveal,  among 
other  things,  the  various  types  of  statutes  which  exist  (general,  juvenile,  public 
exhibitions,  etc.)  and  with  what  frequency  and  variation  they  exist,  and  would 
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also  reveal  the  range  of  definitions  of  the  prohibited  materials,  the  range  of 
penalties  existing,  noncriminal  methods  of  control,  etc. 

4.  A  similar  study  which  would  be  international  in  scope  is  also  recommended 
if  time  and  funds  permit. 

5.  To  some  presently  undetermined  extent,  obscenity  prohibitions  are  either 
informally  formulated  or  informally  enforced.  Groups  like  Citizens  for  Decent 
Literature  may  act,  either  on  their  own  or  with  the  cooperation  of  law  en- 
forcement authorities,  to  encourage  distributors  and  retailers  not  to  stock  or 
sell  certain  material  which  may  or  may  not  violate  existing  statutes.  Quasi- 
public  commissions  exist  in  some  areas  to  control  distribution,  and  certain 
industries,  such  as  television  and  films,  have  control  codes  and  associated  en- 
forcement machinery.  The  Panel  believes  it  worthwhile  to  make  a  study  of  the 
scope  and  effectiveness  of  this  sort  of  regulation. 

6.  Denmark,  and  perhaps  some  other  jurisdictions  as  well,  have  recently 
removed  some  prior  restrictions  upon  the  distribution  of  sexually  related  ma- 
terial. To  the  extent  that  these  communities  are  not  studied  in  connection  with 
the  proposal  made  in  paragraph  2,  above,  the  Panel  believes  it  appropriate  to 
make  an  effort  to  study  how  these  changes  have  affected  law  enforcement.  Is 
there  more  or  less  crime  or  juvenile  delinquency?  What  reactions  do  law  en- 
forcement officials  have  about  whether  their  jobs,  in  general,  have  been  made 
easier  or  harder  by  the  removal  of  obscenity  restrictions? 

MEMORANDUM 

TO :  Commission  Members. 

FROM :  Effects  Panel. 

The  Effects  Panel  met  in  Washington  on  October  18  to  consider  overall  research 
strategy  to  deal  with  the  task,  "to  study  the  effect  of  obscenity  and  pornography 
upon  the  public,  and  particularly  minors,  and  its  relationship  to  crime  and  other 
anti-social  behavior."  Dr.  Larsen,  Mr.  Jones,  Dr.  Klapper,  Dr.  Lipton,  and  Dr. 
Lockhart  attended  the  meeting.  Also  present  at  the  meeting  were  members  of 
the  staff:  Dr.  Wilson,  Mr.  Bender,  Dr.  Horowitz,  and  Mrs.  Green. 

General  discussion  elicited  several  points  : 

1.  There  are  no  already  available  empirical  data  directly  relevant  to  the  task. 
and  very  few  that  are  indirectly  relevant. 

2.  Research  in  the  area  is  "sensitive,"  and  some  behavior  scientists  shy  away 
from  it. 

3.  Conducting  research  using  pornographic  stimuli  may  appear  to  break  local 
laws  concerning  possession  and  displaying  of  obscene  material,  but  courts  have 
'•(insistently  ruled  that  scientific  use  is  excepted. 

4.  A  few  behavioral  scientists  are  concerned  about  the  ethicalness  of  conduct- 
ing experimental  studies  of  effects  of  pornography  which  involve  differential  ex- 
■  ■sure  and  observing  the  consequences;  if  the  question  of  harmful  effect*  i* 
o]  n.  how  can  we  justify  exposing  people  to  the  materials  to  observe  possible 
effects?  Research  designs  that  ameliorate  this  problem  will  be  presented  below. 

5.  The  Commission's  Panels  overlap  in  their  responsibilities ;  e.g.,  both  the 
Effects  and  Traffic  panels  will  be  interested  in  looking  at  the  ultimate  consumer 
of  pornography.  These  interests  should  be  coordinated  from  the  beginning. 

The  general  task  of  studying  the  effects  of  pornography  raises  several  prob- 
lems that  should  be  discussed  prior  to  a  consideration  of  specific  research  hy- 
potheses and  design.  Such  a  discussion  may  be  facilitated  by  the  following 
schematic: 

(a)  pornographic  materials 

(1))  exposure  (to) 

(c)  people 

id)   (produce)  consequences 
Each  of  these  aspects  requires  consideration. 

The  legislative  history  of  the  act  creating  the  Commission  indicates  clearly 
that  the  concern  of  the  Commission  should  not  be  limited  to  materials  that  have 
been  declared  "obscene"  by  the  courts.  The  conjunction  of  the  two  words  "ob- 
scenity" and  "pornography"  suggest  that  the  concern  is  with  materials  that  are 
both  sexually  arousing  and  objectionable.  Materials  may  vary  widely  over  these 
two  dimensions,  but,  unfortunately  there  are  no  guidelines  to  help  us  in  classify- 
ing a  given  stimulus  in  terms  of  its  intensity  resardins  the  relevant  dimension.  We 
may  assume  that  the  effects  of  obscene  and  pornographic  materials  will  vary  to 
some  extent  according  to  their  "intensity."  In  order  to  meaningfully  communi- 
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cate  information  about  the  effects  of  pornography  it  is  therefore  necessary  to 
specify  the  relative  intensity  of  the  material  under  consideration.  Thus  a  prereq- 
uisite for  further  research  on  the  effects  of  obscenity  and  pornography  is  a  classi- 
fying scheme  or  a  "scale  of  intensity"  for  these  materials. 

Let  us  next  consider  consequences  or  effects.  The  act  creating  the  Commission 
mentions  specifically  two  broad  areas  of  possible  consequence  of  particular  con- 
cern to  the  Congress,  crime  and  anti-social  behavior.  The  staff  of  the  Commission 
is  in  process  of  reviewing  the  existing  literature  on  obscenity  and  pornography 
and  is  creating  a  "propositional  inventory"  concerning  possible  consequences. 
These  speculations  about  effects  are  almost  invariably  phrased  in  rather  general 
terms  at  a  high  level  of  abstraction,  similar  to  "crime"  and  "anti-social  behavior", 
and  are  often  negative  consequences  although  some  positive  consequences  are 
suggested.  It  is  possible  to  translate  these  into  a  greater  degree  of  concreteness 
and  specificity  for  research  purposes,  such  as :  sex  crimes,  murder,  juvenile  delin- 
quency, sexual  perversion,  sexual  activity  other  than  intercourse  for  purpose  of 
procreation,  permissive  sexual  norms,  sexual  information,  facilitating  legitimate 
sexual  behavior,  and  facilitating  sexual  release  that  drains  off  energies  that 
might  otherwise  be  directed  into  anti-social  activity.  It  is  likely  that  these  will 
have  to  be  transformed  again  into  even  more  specific  and  concrete  behaviors  for 
research  purposes.  Although  the  members  of  the  Commission,  the  staff,  and 
potential  contractors  can  and  will  develop  ideas  about  the  consequences  that 
should  be  observed,  it  may  be  a  good  strategy  to  survey  the  public,  especially 
those  who  are  most  knowledgeable  and  concerned  about  pornography  to  insure 
that  no  important  potential  consequences  are  overlooked  and  that  the  conse- 
quences of  greatest  concern  are  selected  for  study.  This  will  help  to  insure  the 
relevance  of  the  research  to  the  concern  which  manifested  itself  in  the  creation 
of  the  Commission. 

Public  Law  90-100  recognizes  that  the  public  is  not  homogeneous  and  that 
some  parts  of  the  public  may  be  differentially  affected  by  pornography ;  it  singles 
out  minors  as  being  of  especial  concern.  Other  differentiations  of  the  public  can 
be  made  along  such  dimensions  as  sex  and  social  class.  The  small  amount  of  exist- 
ing empirical  evidence  demonstrates  that  there  are  very  great  differences  among 
the  sexes  and  social  classes  in  responses  to  sexual  stimuli.  It  is  possible  to  differ- 
entiate the  public  on  the  basic  of  many  other  dimensions,  psychological  as  well 
as  demographic ;  and  it  is  likely  that  exposure  to  pornography  interacts  with 
many  of  these  dimensions  in  producing  effects.  Research  with  heterogeneous  popu- 
lations sometimes  reveals  no  overall  effects  of  a  treatment  because  the  treatment 
interacted  with  characteristics  of  the  population  so  that  changes  cancel  each  other 
out  in  the  total  population.  These  interactions,  then,  must  be  at  least  explored. 

With  regard  to  exposure,  two  issues  are  immediately  relevant.  First,  we  should 
expect  that  the  impact  of  pornography  will  vary  with  the  amount  of  exposure ; 
massive  exposure  over  a  considerable  period  of  time  would  perhaps  have  a  greater 
impact  than  a  single  brief  incidental  exposure.  There  may  be  a  summing  phenom- 
ena involving  intensity  and  length  of  exposure  so  that  a  low  intensity  stimulus 
over  a  long  period  of  time  will  be  equivalent  to  a  high  intensity  stimulus  over  a 
shorter  exposure.  And  of  course  the  sensitivity  of  people  to  this  intensity-time 
sum  may  vary. 

The  second  issue  is  concerned  with  the  question  of  what  is  the  degree  of 
exposure  of  adolescents  to  pornography  in  the  ordinary  run  of  events.  Existing 
empirical  evidence  indicates  that  nearly  all  people  have  been  exposed  to  pornog- 
raphy by  the  time  they  finish  high  school,  and  that  a  majority  of  these  have  been 
sexually  aroused  by  such  materials.  We  have  no  information,  however,  about  the 
age  of  first  exposure,  the  amount  of  exposure  over  time,  the  conditions  of  expo- 
sure, the  phenomenological  experiences  associated  with  exposure,  nor  of  the 
behavioral  consequences  of  such  exposures.  Information  about  these  aspects  of 
the  normal  adolescent  experience  is  one  of  the  primary  requirements  of  the  Com- 
mission in  order  to  assess  the  dimensions  of  a  central  problem  of  concern. 

These,  then,  are  some  of  the  preliminary  considerations  to  a  direct  attack  on 
the  question  of  effects  of  pornography.  This  central  question  may  be  approached 
in  several  ways,  each  of  which  has  inherent  weaknesses.  Some  of  these  will  be 
discussed  below. 

One  approach  is  the  survey — correlational  method.  A  representative  or  at  least 
very  heterogeneous — sample  of  the  population  is  surveyed,  e.g.,  by  interview, 
and  information  about  both  exposure  to  pornography  and  behavior  of  concern 
is  obtained.  These  two  kinds  of  information  are  then  correlated  to  determine  the 


52 

degree  of  association  between  the  phenomena.  Criticisms  of  this  approach  are 
that  the  information  is  based  on  self-report  of  past  experience  (.and  may  thus 
be  contaminated  by  memory  problems  or  by  lack  of  honesty)  and  correlations  are 
difficult  to  interpret  in  causal  terms  (although  no  correlation  may  be  more  easily 
interpreted).  The  results  of  such  a  study  are  nevertheless  valuable  in  ruling  out 
certain  alternatives  and  focusing  on  others  that  may  be  fruitful  for  further  in- 
vestigation. Such  a  survey  could  be  undertaken  to  achieve  other  objectives  at  the 
same  time  such  as  to  define  the  dimensions  of  exposure  to  pornography  in  the 
population. 

A  second  approach  is  the  study  of  users  of  pornography.  People  who  seek  out 
and  acquire  pornography  for  their  own  personal  use  may  be  identified  and  studied 
by  a  variety  of  means  to  determine  the  function  that  such  use  plays  in  their  lives 
and  activities.  Such  a  study  would  provide  information  about  the  characteristics 
of  users,  provide  empirical  evidence  concerning  certain  speculations  about  possible 
functions  that  are  socially  beneficial  and  benign  as  well  as  harmful,  and  generally 
provide  information  about  the  scope  of  the  problem  of  pornography.  (Note  that 
the  study  would  also  provide  information  relevant  to  the  interests  of  the  traffic 
and  distribution  panel.)  Some  deficiencies  of  such  a  study  are  the  restricted  and 
selective  nature  of  the  sample  and  the  possible  lack  of  candor  in  response. 

Another  approach  is  that  of  retrospective  comparison  of  matched  groups ;  that 
is,  compare  a  group  of  individuals  who  have  manifested  a  supposed  consequence 
(such  as  juvenile  delinquents)  with  a  group  that  is  similar  in  many  character- 
istics, excepting  that  of  being  in  trouble  with  the  authorities,  in  terms  of  their 
past  experiences  with  pornography.  The  data  would  be  collected  by  interview.  The 
question  is  concerned  with  whether  or  not  one  group  had  a  greater  exposure  to 
pornography.  This  approach  suffers  from  the  previously  discussed  limitations  of 
self-report  of  past  experiences  as  well  as  the  possibility  that  uncontrolled  vari- 
ables may  contaminate  the  results. 

The  natural  experiment  is  another  approach.  For  example,  select  two  situations 
that  are  similar  except  that  access  to  pornography  is  more  easily  available  in  one, 
and  observe  the  incidence  of  such  things  as  sex  crimes  or  other  antisocial  be- 
havior in  the  two  situations.  The  situations  might  be  schools,  camps,  local  com- 
munities, states,  nations,  or  they  may  consist  of  the  same  locality  at  two  different 
times.  The  observations  may  be  made  especially  for  the  study  or  they  may  consist 
of  existing  records  and  statistics.  Principal  weaknesses  of  this  approach  reside 
in  the  degree  of  similarity  of  the  two  situations,  and  the  quality  of  the  observa- 
tions that  are  made ;  existing  statistics  may  not  be  very  good.  Another  weakness 
is  the  lack  of  control  over  the  degree  of  exposure  to  pornography. 

This  latter  criticism  might  be  met  by  a  laboratory  experiment  in  which  two 
similar  groups  of  individuals  are  given  a  controlled  differential  exposure  to  por- 
nography and  the  consequence,  in  terms  of  relevant  criterion  variables,  observed 
in  the  future.  This  approach,  of  course,  provides  the  tightest  experimental  design 
and  the  strongest  inference.  Unfortunately,  many  of  the  consequences  of  interest 
may  not  manifest  themselves  for  a  considerable  length  of  time  after  exposure. 
Thus,  the  approach  may  not  be  appropriate  for  the  Commission  with  its  relatively 
short  life  span. 

The  limitation  imposed  by  time  may  be  partially  overcome  by  combining  the 
controlled  experiment  with  the  survey  correlational  approach  in  an  over-lapping 
design.  The  controlled  experiment  may  be  performed  in  a  relatively  brief  time 
period  and  short-term  consequences,  such  as  changes  in  attitudes  and  informa- 
tion, observed.  Then  the  correlational  method  would  be  used  to  determine  the 
association  between  these  cognitive  structures  and  other  potential  longer  term 
consequences.  A  logical  chain  of  inferences  could  then  connect  the  differential  ex- 
posure to  pornography  with  the  longer  term  consequences. 

Another,  quite  different,  nonempirical  approach  may  be  mentioned  in  conclu- 
sion— theoretical  analysis.  The  situation  of  an  adolescent  being  exposed  to  por- 
nography might  be  analyzed  by  applying  to  it  the  concepts  and  principles  of  a 
well  developed  coherent  theory  such  as  cognitive  dissonance,  socialization  theory, 
or  the  commodity  theory  of  selective  communication.  The  analyses  would  predict 
consequences  that  might  otherwise  be  overlooked.  The  degree  of  confidence  that 
one  assigns  to  the  prediction  would  depend  on  the  degree  of  confirmation  previ- 
ously found  for  the  theory  and  the  adequatenoss  of  the  fit  between  the  theory 
and  the  situation  analyzed.  The  eventual  task  would,  of  course,  be  the  empirical 
one. 
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This  discussion  has  outlined  a  wide  variety  of  approaches.  The  Effects  Panel 
does  not  recommend  one  or  two  to  the  exclusion  of  the  others.  Rather  it  recom- 
mends a  multiple  approach  that  will  allow  the  several  methods  to  complement 
and  supplement  each  other.  Useful  information  may  be  obtained  by  each  of  the 
techniques.  The  decision  as  to  which  techniques  will  be  applied  to  which  possible 
effects  should  be  determined  in  part  by  the  opportunities  that  present  themselves 
in  the  coming  months. 

Exhibit  11 

Commission  on  Obscenity  and  Pornography, 

Washington,  D.C.,  February  13,  1969. 

MINUTES   OF    MEETING 

The  Commission  met  in  Washington  on  February  13,  1969.  All  members  were 
present  except  Commissioners  Lewis,  Lynch,  and  Wolfgang,  who  were  unavoid- 
ably absent. 

1.  Dr.  Cody  Wilson  introduced  to  the  Commission  Mrs.  Jane  Friedman,  an  at- 
torney added  to  the  staff  in  January. 

2.  The  Executive  Director  reported  on  the  meeting  of  the  Traffic  and  Distribu- 
tion Panel  held  in  December,  and  distributed  to  the  Commission  a  report  of  that 
meeting. 

3.  The  Executive  Director  provided  the  Commission  with  a  written  financial 
report  on  the  Fiscal  Year  1969  through  January  31,  1969,  and  answered  questions 
concerning  it.  A  copy  is  attached  to  these  minutes.  He  then  gave  to  the  Com- 
mission a  breakdown  of  the  proposed  budget  for  Fiscal  Year  1970  as  approved  by 
President  Johnson  and  submitted  by  him  to  Congress. 

Chairman  Lockhart  reported  that  the  Director  of  the  Budget,  at  President 
Nixon's  direction,  had  requested  the  Chairman  to  review  the  Commission's  bud- 
get with  a  view  to  ascertaining  whether  it  should  be  reduced  or  increased  in  the 
light  of  President  Nixon's  policies  and  programs.  The  same  request  went  to  all 
federal  agencies. 

At  the  end  of  the  meeting,  after  much  discussion  concerning  research  and  its 
costs,  the  Commission  agreed  that  Chairman  Lockhart,  advising  with  the  Execu- 
tive Director,  should  use  his  best  judgment  in  formulating  the  reply. 

4.  The  Commission  agreed  that  the  panels  should  meet  at  least  once,  and 
probably  twice  before  the  next  meeting  of  the  Commission  and  that  the  Com- 
mission would  meet  probably  for  two  days  about  May  1,  1969.  (The  Chairman, 
after  consulting  with  the  Executive  Director,  has  now  scheduled  the  meeting  of 
the  full  Commission  for  May  1  and  2  in  Washington.  Seven  days  of  panel  meet- 
ings are  already  tentatively  scheduled  for  the  first  10  days  of  March.) 

5.  Chairman  Lockhart  brought  up  for  discussion  the  making  of  a  progress 
report  to  the  President  and  Congress.  He  suggested  that  after  the  Congressional 
budget  hearings,  at  which  a  detailed  statement  concerning  the  Commission's 
work  would  be  made,  this  statement  might  be  used  as  the  basis  for  an  expanded 
progress  report.  The  commission  agreed  that  such  a  progress  report  should  be 
made  to  Congress  and  the  President,  and  that  this  could  serve  when  released  by 
the  President's  Office,  as  a  kind  of  report  to  the  public  on  the  work  of  the 
Commission.  It  was  understood  that  the  proposed  draft  of  the  Progress  Report 
would  be  prepared  for  approval  of  the  Commission  at  its  next  meeting. 

6.  Following  considerable  discussion  concerning  the  need  to  let  the  public 
know  that  the  Commission  was  actively  carrying  out  its  assignment  without 
going  into  detail  that  might  interfere  with  the  research  or  be  interpreted  as 
taking  premature  positions,  three  conclusions  were  reached : 

(1)  It  was  agreed  that  Committee  members  should  feel  free  to  explain 
in  public  the  nature  of  the  Commission's  assignments,  the  manner  in  which 
it  was  organized  to  carry  out  these  assignments,  and  explain  generally 
the  Commission's  activities  and  the  general  objectives  of  its  research.  It 
was  agreed  that  at  this  time  no  public  reports  should  be  made  on  specific 
research  undertakings,  and  no  mention  would  be  made  of  the  institution 
undertaking  the  research. 

(2)  Dr.  Wilson  agreed  to  send  to  the  Commission  members  an  illustration 
of  the  kind  of  statement  he  uses  in  responding  to  inquiries  about  the  Com- 
mission, simply  as  a  helpful  guide. 

(3)  It  was  agreed  that  the  Executive  Director  would  make  bi-weekly  re- 
ports to  the  Commission  members  concerning  the  work  of  the  staff  and 
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panels  so  as  to  keep  the  Commission  members  fully  advised  of  the  progress 
of  the  Commission's  work.  The  details  concerning  research  projects  would 
have  to  be  kept  confidential  by  the  Commission  members,  but  the  general 
information  concerning  the  ongoing  activities  of  the  Commission  and  its 
staff  would  permit  Commission  members  to  respond  in  a  more  informed 
way  to  inquiries  about  the  progress  of  the  Commission. 

7.  The  Executive  Director  reported  concerning  the  work  of  NIMH  and 
NICHD  in  areas  of  concern  to  the  Commission's  work.  In  general,  these  agencies 
are  beginning  to  be  interested  in  doing  research  on  sex,  and  have  initiated  one 
or  two  projects.  Unfortunately  the  timetable  for  the  work  of  these  agencies 
that  might  be  useful  to  the  Commission  will  produce  results  too  late  for  use  by 
the  Commission.  Some  exploration  is  also  under  way  with  the  Department  of 
Defense. 

8.  Mrs.  Jane  Friedman  gave  a  detailed  and  enlightening  report  on  the  activities 
of  the  Post  Office  Department  in  enforcing  the  obscenity  laws  within  its  juris- 
diction, and  its  interrelation  with  the  Department  of  Justice.  Included  was 
information  concerning  the  operation  of  Pandering  Law  designed  to  enable 
P.O.  patrons  to  have  their  names  removed  from  mailing  lists  of  sex  materials 
advertisers.  The  detailed  report  is  enclosed  with  these  minutes. 

9.  Paul  Bender,  the  General  Counsel,  presented  to  the  Commission  a  draft 
and  brief  memorandum  concerning  a  possible  statute  prepared  at  the  request  of 
Chairman  Lockhart,  which  would  enable  a  Post  Office  patron  to  direct  the  Post 
Office  not  to  deliver  any  potentially  offensive  sexual  material  or  advertising 
(tightly  defined)  through  the  use  of  a  coding  requirement  on  the  envelope.  The 
Commission  discussed  the  proposal  briefly,  and  agreed  that  it  should  be  referred 
to  the  Legal  Panel  for  thorough  consideration  and  recommendation. 

The  Commission  discussed  the  possible  advisability  of  submitting  a  perfected 
draft  statute  of  this  nature  to  Congress  for  its  consideration  and  study  without 
waiting  for  completion  of  the  effects  study  on  the  theory  that  the  Commission 
might  reasonably  conclude  it  should  assist  parents  and  others  in  preventing  the 
Post  Office  from  thrusting  into  their  homes  sexually  offensive  materials,  quite 
independent  of  whether  such  material  has  harmful  effects.  Mr.  Lockhart  sug- 
gested that  it  might  be  advisable  to  make  the  Commission  staff's  work,  and  fac- 
tual report  on  the  postal  problem  including  the  draft  statute,  available  to  Con- 
gress, but  without  any  recommendation  prior  to  completion  of  our  studies.  The 
Commission  left  open  these  alternatives  for  further  consideration  after  the 
Legal  Panel  has  examined  the  proposal. 

10.  Dr.  Wilson  explained  to  the  Commission  the  details  concerning  the  pro- 
posed survey  of  prosecuting  attorneys  and  Attorneys  General.  The  letter  and 
questionnaire  and  proposed  mailing  list  on  a  sampling  basis  will  be  reviewed 
by  the  Legal  Panel  prior  to  mailing. 

11.  Dr.  Wilson  reviewed  recent  developments  in  which  education  in  the  schools 
is  under  an  attack  that  may  interfere  with  the  proposal  of  the  Positive  Approaches 
Panel  to  study  the  relationship  between  sex  education  and  interest  in  pornog- 
raphy and  attitudes  toward  sex.  He  reported  also  on  recent  development  in  the 
sex  education  of  professionals. 

12.  Dr.  Wilson  reported  on  four  specific  contracts  for  research  completed  and 
under  way.  These  include : 

(a)  $1,000  to  Indiana  University  for  the  report  by  Dr.  Robert  Cairns 
concerning  research  completed  to  date  on  the  effects  of  obscene  material, 
first  given  orally  to  the  Commission  at  its  first  meeting  and  later  reduced 
to  a  paper. 

(b)  $1,263  to  Indiana  University  for  a  study  of  the  feasibility  of  inter- 
viewing adolescents  about  their  experience  with  sexual  materials  and  to 
develop  an  interview  schedule  based  on  preliminary  interviews. 

(c)  $4,000  to  Dr.  William  Stephens  for  a  cross-cultural  survey  of  sexual 
modesty  patterns  and  the  relationship  between  these  and  antisocial  behavior. 

(d)  $11,712  to  the  Illinois  Department  of  Mental  Health  for  an  analysis 
of  data  regarding  exposure  to  pornography  collected  in  a  survey  of  national 
random  sample  of  college  students  sponsored  by  NICHD. 

13.  Dr.  Wilson  discussed  at  some  length  his  explorations  concerning  the  Com- 
mission's research  program,  particularly  studies  on  effects  and  on  traffic  and 
distribution.  He  reported  some  of  the  difficulties  encountered  in  securing  firm 
research  commitments  from  academic  institutions  and  the  probability  that  the 
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Commission  would  need  to  look  to  the  nonprofit  and  commercial  research  orga- 
nizations more  willing  to  make  the  particular  research  needed  than  is  the  case 
With  faculty  members. 

14.  The  Commission  members  and  staff  discussed  how  best  to  proceed  to 
develop  quickly  the  full  research  plan  in  all  areas  and  get  it  underway  move 
rapidly.  The  Commission  members  all  agreed  to  join  forces  with  Dr  Wilson  and 
bis  staff,  and  work  hard  individually  through  the  panel  ou  which  each  serv<  . 
It  was  agreed  that  the  panels  would  meet  as  often  and  as  long  as  necessary  to 
perfect  the  research  plans  in  the  shortest  feasible  time.  It  was  agreed  that  con- 
sultants would  likely  be  useful  in  working  up  some  of  the  details  of  the  research 
designs,  but  that  the  basic  planning  must  be  done  by  the  staff  and  panels.  General 
agreement  was  expressed  on  the  proposition  that  in  selecting  research  projects 
we  must  always  focus  on  just  how  the  findings  in  the  particular  project  will 
relate  to  the  assignments  given  the  Commission  by  Congress,  and  must  choose1 
those  projects  most  likely  to  yield  information  of  importance  in  fulfilling  the 

...-    on's  assignments. 
It  was  agreed  that  before  research  contracts  were  entered  into  within  the 
amounts   already   authorized,   these  would   be   discussed   with  the  approprh 
panels. 

15.  Rev.  Morton  Hill  read  a  statement  concerning  his  views  of  the  Commis- 
sion's tasks.  It  was  appended  as  a  part  of  these  minutes.  Rev.  Hill  also  proposed 
that  a  confidential  tape  be  kept  of  all  meetings  of  the  Commission.  The  Chairman 
expressed  his  opinion  that  this  would  be  likely  to  put  constraints  on  the  discus- 
sion. Several  other  Commission  members  expressed  similar  views.  The  Chairman 
asked  whether  anyone  else  thought  the  Commission  meetings  should  be  taped. 
None  did  and  the  matter  was  dropped. 

The  meeting  was  adjourned. 

William  B.  Lockhart,  Chairman. 

Exhibit  12 

Commission  on  Obscenity  and  Pornography, 

Washington,  D.C.,  May  1,  1909. 

MINUTES    OF    COMMISSION     MEETING 

The  Commission  on  Obscenity  and  Pornography  met  on  May  1,  1969  in  Wash- 
ington, D.C.  All  Commission  members  were  present,  except  for  Dr.  Lipton  and 
Dr.  Wolfgang,  who  were  unavoidably  absent. 

1.  Introduction  of  New  Staff  Members 

Dr.  Wilson  introduced  to  the  Commission  two  new  staff  members — Mr.  John 
Sampson,  a  lawyer  from  California,  who  has  been  given  responsibility  for  imple- 
menting the  work  of  the  Traffic  and  Distribution  Panel,  and  Miss  Lenore  Kupper- 
stein,  a  sociologist  with  considerable  experience  in  the  areas  of  juvenile  delin- 
quency and  criminal  statistics. 

2.  Congressional  Relations 

Dr.  Wilson  reported  that  he  and  Dr.  Lockhart  had  testified  before  the  House 
Appropriations  Subcommittee  in  the  middle  of  April.  They  have  not  yet  received 
a  report  from  the  Subcommittee.  He  further  reported  that  they  have  not  yet 
testified  before  the  Senate  Appropriations  Subcommittee.  The  Nixon  Administra- 
tion has  recommended  that  the  Commission  receive  its  full  requested  appropria- 
tion of  $1,250,000. 

Dr.  Wilson  also  noted  that  he  has  had  several  conversations  with  Senators 
Mundt  and  Allot.  Both  Senators  are  quite  concerned  with  the  problem  of  the  use 
of  the  mails  for  unsolicited  advertisements  for  sexual  and  erotic  materials.  There 
are  currently  more  than  100  bills  pending  in  Congress  dealing  with  that  problem 
and  the  problem  of  sales  and  distributions  to  juveniles. 

3.  White  House  Relations 

Dr.  Wilson  reported  that  the  White  House  is  being  kept  apprised  of  the  Com- 
mission's activities.  Conversations  have  been  held  with  Mr.  Ellsworth,  who  is 
currently  our  Ambassador  to  NATO ;  Mr.  Erlichman,  who  serves  as  counsel  to 
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President  Nixon  ;  and  Mr.  Buchannan,  who  serves  as  Special  Assistant  to  Presi- 
dent Nixon. 

Mr.  Bender  then  reported  that  he  had  received  a  letter  from  Mr.  Erlichman 
requesting  information  about  the  activities  of  our  Legal  Panel  and  our  Traffic 
and  Distribution  Panel.  Mr.  Bender  has  supplied  him  with  the  requested 
information. 

Mr.  Bender  then  gave  a  brief  description  and  commentary  on  some  of  the  pro- 
posed legislation  that  has  lately  been  receiving  publicity. 

4-  Other  Government  Agencies 

Dr.  Wilson  reported  that  the  NIMH  had  been  given  the  responsibility  of  con- 
ducting a  study  of  sex  and  violence  on  radio  and  television.  But,  there  are  pres- 
ent indications  that  the  "sex"  factor  has  now  been  filtered  out  the  study ;  and 
that  the  study  will  only  be  concerned  with  violence  in  the  broadcast  media. 

Mrs.  Friedman  then  gave  a  brief  description  of  the  procedures  employed  by  tbe 
United  States  Customs  Bureau  in  prohibiting  the  importation  of  obscene 
materials. 

5.  Recent  Supreme  Court  Decisions 

Mr.  Bender  gave  a  description  of  and  commentary  on  the  recent  Supreme  Court 
case  of  Stanley  v.  Georgia,  which  held  that  the  mere  possession  in  the  home  of 
obscene  materials  cannot,  constitutionally,  be  made  a  crime.  (Report  will  follow.) 

6.  Legal  Panel  Report 

At  the  request  of  Judge  Keating,  Dr.  Wilson  reported  that  the  Legal  Panel  has 
been  engaged  in  a  number  of  activities.  These  are  : 

A.    THE   DEVELOPMENT   AND   REFINEMENT    OF   A   QUESTIONNAIRE   FOR 
DISTRICT     (COUNTY)     ATTORNEYS 

This  instrument  has  been  drafted  and  revised  several  times.  The  latest  revision 
was  sent  to  the  Bureau  of  the  Budget  in  early  April  for  clearance.  The  Bureau  of 
the  Budget  had  several  problems  with  the  questionnaire,  and  numerous  confer- 
ences and  telephone  conversations  were  held  between  personnel  of  that  agency 
and  members  of  this  staff.  On  April  30th,  the  Bureau  did  give  clearance  to  the 
instrument.  The  clearace  was  conditioned  on  our  making  a  few  editorial  changes 
in  the  instrument  which  had  been  approved  by  the  Panel.  The  questionnaire  will 
be  sent  early  next  week  to  approximately  500  District  Attorneys.  The  question- 
naire could  also  be  sent,  revised  as  appropriate,  to  Municipal  Attorneys  in  each 
of  the  areas  where  it  was  sent  to  Prosecuting  Attorneys,  to  all  85  U.S.  Attorneys 
and  to  the  Attorneys  General  of  all  the  states. 

Attorney  General  Lynch  suggested  that  we  approach  the  National  Association 
of  District  Attorneys  to  enlist  their  cooperation  and  support. 

B.    A  PROPOSED   STATUTE  DEALING  WITH  UNSOLICITED  MAILINGS  OF  POTENTIALLY 
OFFENSIVE  MATERIALS  HAS  BEEN  DRAFTED  AND  REFINED 

Dr.  Wilson  reported  the  recommendation  of  the  Legal  Panel  that  the  draft 
bill  entitled  "Unsolicited  Mailings  of  Potentially  Offiensive  Material"  be  in- 
cluded with  appropriate  explanations  as  an  appendix  to  the  1969  Progress  Report 
to  Congress  as  an  example  of  one  of  the  problem  areas  in  which  work  is  being 
done  by  the  Commission.  After  much  discussion  concerning  the  draft  bill  and 
how  it  would  operate,  the  following  motion  was  made,  seconded,  and  approved, 
having  been  revised  in  the  process  of  discussion.  That  the  report  state  some- 
thing like  the  following:  "The  Commission  has  been  studying  and  debating 
the  problems  raised  by  the  use  of  the  mails  for  unsolicited  advertising  of  erotic 
materials,  and  the  heavy  volume  of  complaints  about  such  advertising.  It  has 
reached  no  conclusions  concerning  these  problems  and  considers  it  inappropriate 
to  do  so  until  its  studies  are  completed.  Meanwhile,  the  Commision's  staff  with 
guidance  from  the  Legal  Panel  has  been  working  on  possible  remedies  for  the 
problems  and  in  doing  so  has  produced  and  refined  a  draft  bill,  which  is  included 
as  an  appendix  with  background  explanations  as  an  illustration  of  the  kind  of 
work  being  undertaken  in  experimenting  with  enforcement  devices  for  later 
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consideration  by  the  Commission  when  its  other  studies  have  progressed  to 
the  point  that  consideration  of  enforcement  machinery  is  appropriate."  (Lock- 
hart's  interpretation  of  the  motion  as  passed  with  amendments.)  Judge  Gill 
suggested  that  the  report  of  explanations  of  the  draft  make  clear  that  the  draft 
is  not  an  attempt  to  define  obscenity  but  merely  to  define  the  kind  of  unsolicited 
materials  that  concern  recipients  and  from  which  it  may  be  appropriate  to 
protect  them. 

C.    OTHEK    LEGISLATIVE    DBAFTING 

Dr.  Wilson  and  Chairman  Lockhart  reported  briefly  that  the  Legal  Panel 
was  moving  ahead  to  study  and  possibly  to  draft  in  several  other  areas  in- 
cluding (1)  a  federal  law  that  would  require  producers  and  importers  to  label 
material  as  "adult  material"  under  a  yet-to-be-devised  definition  of  material 
not  fit  for  children,  as  an  aid  to  enforcement  of  state  and  local  laws  where 
one  of  the  most  difficult  problems  is  the  inability  of  distributors  to  know  the 
content  of  their  books  and  magazines;  (2)  a  local  law  to  deal  with  the  seller 
who  repeatedly  and  intentionally  violates  obscenity  laws,  particularly  in  the 
case  of  children;  (3)  the  possibility  suggested  by  Father  Hill  of  depriving 
persons  of  second  class  mailing  privileges  for  sales  of  material  bordering  on 
obscenity.  In  connection  with  the  latter  a  study  is  to  be  made  of  the  kinds  of 
erotic  material  now  using  second  class  mailing  privileges. 

7.  Positive  Approaches  Panel 

At  the  request  of  Dr.  Greenwood,  Dr.  Wilson  reported  on  the  work  and  research 
plans  of  the  Positive  Approaches  Panel.  For  details  see  the  Report  of  Staff 
Activities  on  Assignments  by  the  Positive  Approaches  Panel  dated  April  25, 
1969,  distributed  to  the  Commission.  (Report  attached.) 

In  connection  with  comments  on  sex  education  studies,  Judge  Gill  suggested 
that  the  study  of  the  effects  of  private  schools'  sex  education  programs  might 
make  it  possible  to  circumvent  the  pressures  that  arise  in  making  studies  at 
public  schools.  Dr.  Greenwood  suggested  that  it  would  also  be  fruitful  to  evaluate 
existing  sex  education  programs  in  terms  of  their  content,  the  quality  of  in- 
struction, etc. 

Commissioner  Elson,  who  has  been  personally  active  in  developing  good  read- 
ing programs  for  children,  gave  a  brief  report  of  his  experience  and  the  pro- 
cedures employed.  Commissioner  Lewis  suggested  that  "Hooked  on  Books"  pre- 
sents a  great  deal  of  insight  into  this  area. 

8.  Effects  Panel 

At  Dr.  Larson's  suggestion,  Dr.  Wilson  reported  on  the  research  objectives 
and  plans  of  the  Effects  Panel  and  the  degree  of  progress  in  effectuating  those 
plans.  For  details  see  the  Report  to  the  Effects  Panel  dated  April  25,  1969,  dis- 
tributed to  the  Commission.  (Report  attached.) 

9.  Traffic  and  Distribution  Panel 

At  the  request  of  Attorney  General  Lynch,  Dr.  Wilson  reported  on  the  re- 
search plans  of  the  Traffic  and  Distribution  Panel.  For  details  see  the  Report  to 
the  Traffic  and  Distribution  Panel  dated  April  25,  1969,  distributed  to  the  Com- 
mission. (Report  attached.) 

Mr.  Lewis  suggested  that  we  should  attempt  to  obtain  the  golden  lists  of  mail 
order  dealers  in  erotic  material.  We  would  in  this  way  be  able  to  run  down  infor- 
mation about  the  characteristics  of  the  consumers  of  erotic  material. 

10.  Chairman  Lockhart  reminded  the  Commission  that  at  its  November  meet- 
ing the  Commission  had  authorized  commitments  for  contract  research  up  to 
.$100,000.  He  suggested  that  at  this  time  the  Commission  add  an  additional 
$75,000  to  the  amount  the  Executive  Director  is  authorized  to  commit  to  re- 
search contracts  after  consultation  with  the  appropriate  panels.  A  motion  to  do  so 
was  made  by  Dr.  Klapper,  seconded  by  Rabbi  Lehrman,  and  approved  without 
dissent. 

11.  Progress  Report  to  Congress  and  the  President 

The  Commissioners  were  given  a  copy  of  a  statement  which  had  been  pre- 
pared by  Dr.  Wilson  and  Chairman  Lockhart  for  use  in  testifying  before  the 
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Appropriation  Subcommittees.  This  statement  will  be  expanded  to  form  the  draft 
<if  the  proposed  Progress  Report  to  Congress  and  the  President.  (Statement 
attached.) 

The  Commission  concurred  in  a  proposed  schedule  that  calls  for  a  meeting  of 
the  Commission  on  Thursday,  June  5  to  consider  the  proposed  Progress  Report. 
A  draft  is  to  be  sent  to  the  Commission  members  by  May  22d,  earlier  if  possible. 
Commission  members  are  to  send  their  comments  and  suggestions  to  Dr.  Wilson 
by  May  29th,  earlier  if  possible.  On  the  basis  of  these  comments  a  final  draft  will 
be  perfected  for  the  meeting  of  the  Commission  on  June  5th. 

The  meeting  was  adjourned. 

POSITIVE    APPROACHES    PANEL 

The  Positive  Approaches  Panel  at  its  March  2  meeting  considered  projects  in 
the  areas  of  industry  self-regulation,  sex  education,  citizens  action  groups,  good 
reading  programs  for  children,  and  a  social  history  of  the  United  States  sine* 
World  War  II. 

Industry  self-regulation 

The  new  movie  code  is  a  principal  example  of  industry  self-regulation.  The 
staff  was  directed  to  prepare  research  specifications  for  a  study  of  the  movie 
code  and  its  operation,  and  to  initiate  conversations  with  prospective  re- 
searchers. Several  conversations  have  been  held  with  Dr.  Richard  Randall  of 
the  University  of  Nebraska,  who  has  considerable  background  relating  to  the 
movie  industry.  Dr.  Randall  has  expressed  a  very  definite  interest  in  working 
on  the  problem  of  the  operation  of  the  current  movie  code.  He  will  be  available 
to  carry  out  such  a  project  during  the  summer  of  1969.  An  outline  of  a  proposal 
has  been  submitted  by  Dr.  Randall  to  the  Commission  staff ;  this  has  been  re- 
viewed and  several  suggestions  for  revision  made  to  him.  Dr.  Randal;  has 
promised  a  formal  proposal,  including  cost  estimates,  by  the  first  week  in  May. 

The  staff  has  also  collected  the  codes  from  a  variety  of  other  mass  media  in- 
dustries. They  have  not  yet  been  subjected  to  any  formal  review  or  evaluation. 

The  Commission  has  contracted  with  Mr.  Garry  Amo,  who  previously  served 
as  a  consultant  with  the  Commission  on  Violence  in  the  area  of  mass  communi- 
cation, to  prepare  a  paper  on  the  mass  communication  industries  and  self-regula- 
tion as  it  would  pertain  to  the  sexual  realm.  Mr.  Amo  will  bring  to  this  task 
his  general  acquaintance  with  the  mass  media  industries  from  his  experience 
with  the  Violence  Commission  and  will  specifically  review  existing  codes  and 
more  recent  testimony  from  the  industries  such  as  the  statements  to  Senator 
Pastore's  Subcommittee  in  March.  A  draft  of  this  report  is  due  from  Mr.  Amo  in 
the  middle  of  May. 

Sex  education 

The  staff  is  in  the  midst  of  preparing  a  paper  reviewing  the  issues  in  sex 
education  and  the  information  that  is  now  available  on  these  issues.  The  first 
part  of  this  paper  has  now  been  distributed  to  the  panel.  This  paper  has  re- 
viewed the  kinds  of  sexual  information  that  people  in  our  culture  generally 
have  and  the  source  of  this  information,  as  well  as  some  of  the  problems  in  the 
sexual  area  that  are  created  by  the  way  in  which  sex  information  is  acquired 
by  most  of  the  members  of  our  society.  Another  section  will  deal  with  the  sexual 
knowledge  of  various  professional  workers  and  new  training  programs  that  are 
being  devised  for  professional  workers  in  the  sex  education  area.  A  third  part 
will  deal  with  the  current  programs  for  sex  education  of  children,  and  a  fourth 
section  will  deal  with  the  current  attacks  on  formal  sex  education  that  have 
been  mounted  in  recent  months. 

The  staff  is  continuing  to  work  on  the  problem  of  evaluations  of  sex  education 
programs,  especially  as  they  relate  to  the  interest  of  children  in  pornography.  A 
potential  research  project  for  evaluating  the  effects  of  a  sex  education  program 
in  a  public  school  recently  has  fallen  through  because  of  the  previously  men- 
tioned mounting  attacks.  The  Commission  has  provided  a  small  amount  of  funds 
to  supplement  an  evaluation  of  another  sex  education  program  (to  insert  into  the 
study  questions  relating  to  pornography  and  obscenity).  However,  this  particular 
sex  education  program  is  not  a  very  extensive  one  and  the  results  are  unlikely 
to  be  definitive.  We  do  not  now  know  of  another  possibility  for  evaluating  the 
effects  of  sex  education  programs  in  the  United  States,  although  we  are  following 
up  some  recently  acquired  new  leads. 
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Meanwhile,  the  staff,  has  at  the  direction  of  the  panel,  initiated  inquiries  into 
the  possibility  of  evaluating  sex  education  programs  in  England.  We  have  held 
conversations  and  engaged  in  correspondence  with  Mr.  Gerald  Sanctuary  of  the 
National  Marriage  Guidance  Council  and  tentative  arrangements  have  been  made 
for  detailed  discussion  of  this  possibility  with  Mr.  Tyndall  and  Mr.  Cadbury  of 
the  National  Marriage  Guidance  Council  in  England. 

Citizens  action  groups 

A  contract  has  been  let  with  Tracor  Corporation  of  Austin,  Texas,  for  a  feasi- 
bility study  of  an  ad  hoc  citizens  action  group  dealing  with  problems  of  obscenity 
in  the  local  community.  This  study  group  has  been  very  successful  in  securing 
the  cooperation  of  the  participants  in  the  citizens  action  group.  It  appears  that 
research  with  such  organizations  is  possible  at  not  too  great  a  cost  and  that  they 
can  be  fruitful  in  terms  of  the  information  that  is  acquired.  A  preliminary  report 
on  this  research  is  due  the  middle  of  May.  Conversations  have  been  held  with  this 
research  team  concerning  the  possibility  of  expanding  their  research  to  include 
one  or  two  other  such  groups  to  increase  the  reliability,  validity,  and  generaliza- 
bility  of  the  information  that  will  be  acquired.  A  similar  group,  which  has  come 
into  existence  in  Saginaw,  Michigan,  approximately  three  months  ago.  is  a  good 
prospect  for  being  the  second  group  to  be  studied.  The  Saginaw  people  have 
expressed  not  only  a  willingness  but  an  eagerness  to  participate  in  the  study. 

The  Commission  staff  has  been  in  correspondence  with  a  group  of  political 
scientists  at  the  University  of  Iowa,  who  have  been  studying  citizens  action 
groups  in  relationship  to  retail  magazine  and  book  distributors. 

This  research  is  being  sponsored  by  the  Meyer  Institute.  The  group  conducted 
a  mail  questionnaire  survey  of  wholsesale  distributors  in  order  to  ascertain  the 
amount  of  citizen  action  group  activity  around  the  country  and  to  identify  specific 
communities  for  more  intensive  interview  studies.  Interview  studies  of  law 
enforcement,  citizen  action  group,  and  retail  distributorship  personnel  in  approxi- 
mately thirty  cities  was  carried  out.  Analysis  of  the  results  of  this  study  are 
proceeding  very  slowly,  but  it  is  hoped  that  a  report  on  the  mail  questionnaire 
survey  will  be  available  by  summer.  It  is  unlikely  that  the  results  of  the  inter- 
view studies  will  be  available  before  the  fall  of  1969,  and  they  may  be  delayed 
even  longer.  The  Commission  staff  has  discussed  the  possibility  of  additional 
support  to  the  project  in  order  to  speed  it  up,  but  at  present  it  appears  that  time 
rather  than  finances  is  the  problem. 

The  staff  has  recently  heard  of  a  doctoral  dissertation  at  Northwestern  Univer- 
sity concerned  with  censorship  of  book  stores  which  may  be  relevent  to  the  Com- 
mission's interests.  We  have  not  yet  secured  a  copy  of  this  study. 

Programs  to  encourage  the  reading  of  good  literature  on  the  part  of  children 

The  staff  has  initiated  efforts  to  assemble  recommended  reading  lists  for  chil- 
dren and  adolescents  but.  as  one  of  the  sources  cautioned,  this  is  perhaps  a  never- 
ending  job;  one  soon  starts  collecting  lists  of  lists.  The  staff  is  now  turning  its 
attention  to  trying  to  identify  certain  specific  programs  to  encourage  the  reading 
of  good  literature  by  children  with  the  idea  in  mind  that  some  of  these  will  have 
oven  of  sufficient  scope  and  for  a  sufficient  duration  to  warrant  some  attempt  at 
evaluaiton.  We  have  just  learned  that  one  of  our  Commissioners.  v\ho  is  not  a 
member  of  the  Positive  Approaches  Panel,  has  been  active  in  these  kinds  of  pro- 
grams and  has  received  national  publicity  regarding  his  efforts.  We  are  eagerly 
awaiting  an  opportunity  to  tap  his  experience. 

Social  history 

No  specific  progress  can  be  reported  at  this  time  in  the  area,  alfhdugh  the  task 
has  been  casually  mentioned  to  several  people  including  potential  contributors. 

EFFKt'TS    PAXKL 

At  its  meeting  on  March  6  and  7,  the  effects  panel,  after  discussing  a  wide  range 
of  research  possibilities,  set  several  research  goals.  These  were,  in  order  of  tic 
priority  given  them  by  the  panel : 

1.  to  describe  the  patterns  of  exposure  to  erotic  materials — how  many  people 
are  exposed  to  what  kinds  of  materials  and  what  are  the  characteristics  of  those 
who  are  and  are  not  exposed. 

2.  to  describe  the  relationship  between  use  or  availability  of  erotic  material 
and  behavior  (both  socially  positive  and  antisocial  in  both  the  sexual  and  non- 
sexual realms). 
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3.  to  describe  how  erotic  materials  are  used — what  is  the  individual  and  social 
functions  of  these  materials. 

4.  to  describe  the  types  of  erotic  materials — to  produce  a  classification  system. 

5.  to  describe  the  relationship  between  availability  and  use  of  erotic  materials 
and  attitudes  toward  sex,  moral  outlook  regarding  sex,  and  standards  of  conduct 
in  sex. 

6.  to  describe  the  relationship  between  exposure  to  erotic  materials  and  sexual 
arousal  over  time — to  ascertain  whether  there  is  a  cumulative  effect  or  a  satia- 
tion effect. 

7.  to  describe  the  relationship  between  exposure  to  erotic  materials  and  general 
social  and  political  attitudes  and  ideas — that  is,  to  tolerance  in  nonsexual  areas. 

8.  to  describe  the  relationship  between  exposure  to  or  use  of  erotic  materials 
and  mental  health  or  psychopathology. 

9.  to  describe  the  attitudes  of  the  population  of  the  U.S.  towards  erotic  mate- 
rials, the  consumers  of  erotic  materials,  and  modes  of  distributing  erotic  mate- 
rials. 

10.  to  describe  the  impact  of  both  formal  and  informal  sanctioning  systems  on 
the  use  and  effects  of  erotic  materials. 

The  panel  after  further  discussion  defined  six  kinds  of  research  activities  tha^ 
would  contribute  to  the  achieving  of  these  goals : 

1.  Creating  a  typology  for  erotic  materials. 

2.  Survey  research  on  national  samples  of  persons. 

3.  Intensive,  "clinical"  research  on  selected  populations  of  persons. 

4.  Studies  of  incidences  and  rates  at  the  community  level. 

5.  Experimental  studies. 

6.  International  comparative  studies. 

The  panel  further  agreed  upon  a  strategy  for  implementing  the  research  pro- 
gram in  the  Commission's  situation  of  severely  limited  funds  at  present,  absence 
of  knowledge  of  total  amount  of  funds  to  be  available,  and  limited  time.  This 
strategy  is  to  begin  work  immediately  on  the  creation  of  relatively  standardized 
research  instruments  to  be  used  in  the  survey  and  clinical  (quasi -experimental) 
research,  and  postpone  large  commitments  to  data  gathering  activities  until  after 
more  information  is  available  on  total  funds  available  for  research.  The  research 
instruments  will  be  relevant  to  several  different  empirical  data  collection  situa- 
tions and  thus  will  be  available  without  delay  when  data  collection  is  ready  to 
start.  At  the  same  time  the  Commission  can  continue  to  identify  and  investigate 
specific  research  situations  that  can  be  implemented  when  the  funds  are  avail- 
able. The  Commission  can  also  move  ahead  in  initiating  research  in  those  areas 
that  do  not  require  large  amounts  of  funds  and  the  use  of  the  standardized  re- 
search instruments. 

The  staff  has  made  considerable  progress  in  carrying  out  the  assignments 
implicit  in  the  panel's  decisions. 

1.  The  staff  has  contacted  eight  or  nine  different  groups  regarding  the  creation 
of  a  survey  research  instrument :  a  third  of  these  have  indicated  either  lack  of 
interest,  time,  or  personnel ;  a  third  have  not  responded  definitively ;  and  three 
are  very  definitely  interested.  In  each  of  these  contacts  the  people  are  also  asked 
who  outside  of  their  organization  they  would  suggest  for  this  task.  The  name 
that  most  often  is  suggested  is  that  of  Bill  Simon  who  is  recommended  as  both 
a  very  capable  research  methodologist  and  a  substantive  expert.  Bill  Simon  is 
now  available  because  a  research  grant  from  NICHD  did  not  come  through  as 
expected.  I  have  checked  with  NICHD  and  am  assured  that  his  research  proposal 
received  high  ratings  scientifically,  and  a  relatively  high  priority  rating  (above 
the  median),  but  that  there  was  simply  not  enough  money  to  go  around.  NICHD 
recommends  him  unreservedly.  Therefore,  I  have  asked  Dr.  Simon  to  submit  his 
ideas  on  this  project  before  consulting  with  the  panel  on  awarding  this  contract. 
Incidentally,  each  of  the  interested  parties  wants  not  only  to  develop  an  instru- 
ment, but  also  to  supervise  the  data  collection  and  analysis  and  reporting  on  a 
national  survey.  At  least  two  of  them  are  willing,  however,  to  contract  for  the 
instrument  development  phase  independently,  but  with  the  expectation  that  they 
will  be  given  priority  consideration  for  the  other  activities  if  we  continue. 

2.  Four  groups  have  been  contacted  regarding  the  development  of  the  clinical 
interview  instrument.  One  has  replied  negatively  because  of  other  commitments, 
and  the  others  are  still  trying  to  see  if  they  can  get  the  qualified  personnel  to 
work  on  it.  All  three  have  promised  to  reply  by  the  second  week  in  May. 
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3.  The  staff  is  now  negotiating  a  contract  with  Larry  Kohlberg  at  Harvard  to 
adapt  his  moral  reasoning  test  based  on  dilemma  choices  to  the  sexual  area.  The 
work  has  already  started  informally. 

4.  The  staff  is  struggling  with  the  task  of  combining  several  different  classifica- 
tion schemes  for  erotic  material  into  a  workable  classification  system  ;  the  princi- 
pal issue  now  is  how  many  categories  to  use.  The  system  is  based  primarily  on 
descriptive  content,  and  has  considered  preciseness  of  decription,  empirical 
studies  of  degree  of  arousal,  and  meaningfulness  to  subjects. 

5.  We  have  added  to  the  staff  a  young  sociologist  experienced  in  the  areas 
of  criminal  statistics  and  juvenile  delinquency,  Miss  Lenore  Kupperstein.  She 
will  be  primarily  responsible  for  the  studies  of  incidences  and  rates  at  the  com- 
munity level.  At  present  she  is  pulling  together  existing  statistics  of  various 
kinds  and  trying  to  interpret  them,  keeping  in  mind  Dr.  Wolfgang's  caveat  con- 
cerning the  unreliability  of  criminal  statistics.  She  will  soon  begin  work  on 
designing  the  required  studies  and  trying  to  identify  approprate  research  situa- 
tions. 

6.  We  have  just  received  a  formal  proposal  for  an  experimental  study  of 
satiation  effects  in  a  "free"  reading  situation  and  are  informally  discussing  other 
experimental  studies. 

7.  We  have  recently  signed  a  contract  for  research  in  Denmark  relating  avail- 
ability of  pornography  to  incidence  of  sex  crimes  and  to  attitudes  and  behavior 
in  the  sexual  realm.  The  staff  has  collected  anecdotal  information  on  contrasts 
in  Eastern  and  Western  Europe  regarding  the  availability  of  erotic  materials 
and  attitudes  toward  it.  Communist  Eastern  Europe  appears  to  be  far  more  re- 
strictive concerning  availability  than  is  Western  Europe.  We  are  keeping  open 
to  the  possibility  of  empirical  research  in  this  area,  but  have  no  strong  beads  at 
present. 

8.  We  have  contracted  for  a  report  on  potential  research  situations  involving 
selected  populations  that  are  characterized  by  having  engaged  in  various  anti- 
social behaviors.  The  contractor  has  a  number  of  contacts  around  the  country 
and  is  identifying  situations  and  evaluating  them  for  appropriateness  to  the 
Commission's  needs  and  their  potential  research  ableness. 

TRAFFIC   PANEL 

The  panel  at  its  meeting  on  March  10  produced  a  great  variety  of  research 
questions  and  suggestions  for  approaches  to  answering  these  questions.  The  staff 
was  assigned  the  task  of  converting  these  into  a  coherent  and  manageable  re- 
search program.  At  the  same  time  the  panel  expressed  concern  about  the  abil- 
ity of  the  existing  staff  to  carry  out  the  tasks  related  to  the  traffic  questions  in 
addition  to  their  other  responsibilities,  and  strongly  suggested  that  additional 
staff  be  secured.  The  panel  recommended  that  one  person  be  given  primary  re- 
sponsibility for  working  on  the  tasks  of  the  traffic  panel. 

We  have  succeeded  in  recruiting  for  the  staff  a  bright,  resourceful,  and  mature 
young  lawyer,  John  Sampson,  to  take  primary  responsibility  for  the  traffic  area. 
John  will  join  the  staff  in  Washington  on  June  1,  1969,  but  he  will  be  available 
to  do  work  for  the  Commission  from  his  home  base  in  California  during  the 
month  of  May. 

Meanwhile,  the  staff  has  been  trying  to  move  ahead  in  organizing  a  research 
program  and  arousing  the  interest  of  potential  contractors  in  it. 

The  panel's  discussion  pointed  to  four  general  research  areas : 

1.  The  producers  of  erotic  materials. 

2.  The  retail  distributors  of  erotic  materials. 

3.  The  recipients  of  erotic  stimuli. 

4.  Community  variations  in  the  distribution  of  erotic  materials. 
Many  specific  questions  were  raised  in  each  of  these  areas  and  many  research 

approaches  were  suggested  in  each.  The  staff  has  made  some  progress  in  each 
of  these  areas,  although  a  final  comprehensive  program  definition  must  await  the 
arrival  of  the  new  staff  person  and  information  on  the  funds  that  will  be  avail- 
able for  research  in  FY  '70. 

1.  The  staff  is  attempting  to  arrange  an  interview  with  a  man  who  admits  to 
being  one  of  the  principal  producers  of  pornography  in  the  U.S.  today  and  who 
has  agreed  to  discuss  his  business  with  the  Commission  staff.  We  hope  to  arrange 
this  interview  for  the  first  week  in  May,  and  it  will  be  conducted  by  Dr.  Horowitz 
and  Mr.  Sampson.  Hopefully,  this  will  provide  not  only  information  of  a  sub- 


stantive  nature  but  also  leads  to  other  producers.  Mr.  Sampson  will  continue  this 
inquiry  in  Los  Angeles  during  May,  while  he  is  still  living  on  the  West  Coast, 
since  southern  California  is  one  of  the  principal  sources  of  erotic  materials. 

2.  Mr.  Sampson  will  also  begin  during  May  investigation  of  the  principal  mail 
order  distributors  who  are  located  in  southern  California.  Conversations  between 
the  staff  and  Mr.  Elson  confirm  the  suggestions  of  Dr.  Larsen  and  Mr.  Lewis 
that  the  wholesale  distributor  of  magazines  can  provide  very  detailed  informa- 
tion about  the  local  retail  business,  and  that  very  good  estimates  of  the  total 
volume  of  sales  in  retail  outlets  can  be  obained  from  national  distributors  and 
wholesale  distributors.  Two  commercial  market  research  firms  have  indicated  an 
interest  in  studying  the  problem  at  the  point  of  interaction  between  the  retail  dis- 
tributor and  the  purchaser.  These  ideas  are  still  at  the  initial  informal  conver- 
sation stage,  but  we  expect  draft  proposals  by  the  middle  of  May. 

3.  The  immediately  above-mentioned  proposals  would  deal  not  only  with  the 
retail  distributor,  but  also  with  the  consumer  of  erotic  materials  in  terms  of  de- 
scribing their  characteristics  and  motivations. 

Another  aspect  of  the  study  of  the  traffic  problem  from  the  viewpoint  of  the 
recipients  of  erotic  materials  is  being  combined  with  the  work  of  the  effects  panel 
which  is  planning  a  national  survey.  Included  in  the  survey  will  be  questions  that 
will  provide  the  basis  for  a  description  of  the  patterns  of  exposure  to  erotic  ma- 
terials— how  many  people  are  exposed  to  what  kinds  of  materials  through 
which  means  and  what  are  the  characteristics  of  those  who  are  exposed. 

We  have  been  able  to  get  the  principal  investigator  of  a  research  project  evalu- 
ating a  sex  education  program  in  a  metropolitan  Chicago  school  district  to  in- 
clude questions  about  experience  with  erotic  materials  on  the  part  of  high  school 
students.  We  expect  to  have  a  preliminary  report  on  this  research — which  will 
provide  the  very  first  empirical  information  on  adolescent  experience — in  early 
.Tune.  This  will  be  very  helpful  in  focusing  future  work. 

4.  In  the  area  of  community  variations  we  will  move  on  several  fronts:  differ- 
ences among  communities  in  the  retail  volume  of  erotic  materials  from  area  2 
above ;  differences  among  communities  in  the  rate  of  exposure  to  erotic  materials 
based  on  the  surveys  mentioned  in  area  3  above:  information  about  differences 
among  communities  from  surveys  of  prosecuting  attorneys  that  are  being  done 
by  the  legal  panel:  and  studies  of  specific  communities  that  may  be  undertaken 
to  tie  all  of  these  separate  pieces  of  information  into  a  coherent  picture  with 
context. 

Tbe  staff  is  discussing  such  community  case  histories  with  three  different 
groups,  but  have  not  yet  received  formal  proposals  from  them. 

It  is  assumed  that  work  in  the  traffic  area  will  both  increase  and  be  more 
organized  when  Mr.  Samnson  joins  the  staff  bere  in  Washington  in  June. 


Commission  on  Obscenity  ano  Pornography. 

Wasftiwr/ton,  D.C.,  Mail  1.  1969. 

Statement 

Congress,  in  establishing  the  Commission  on  Obscenitv  and  Pornography,  de- 
fined its  purnose  to  be.  ".  .  .  after  a  thorough  study  which  shall  include  a  study 
of  the  causal  relationship  of  such  materials  to  antisocial  behavior,  to  recommend 
advisable,  appropriate,  effective,  and  constitutional  means  to  deal  effectively  with 
such  traffic  in  obscenity  and  pornography."  Congress  further  assigned  four  spe- 
cific duties  to  the  Commission  :  1)  to  analyze  laws  :  2)  to  ascertain  methods  of  dis- 
tribution and  explore  the  nature  and  volume  of  traffic:  3)  to  study  the  effects  of 
obscenity  and  pornography  upon  the  public  and  particularly  upon  minors ;  and  4) 
to  recommend  such  legislative,  administrative  or  other  action  as  the  Commission 
deems  necessary  to  regulate  the  flow  of  traffic  in  these  materials  without  in  any 
way  interfering  with  constitutional  rights. 

Congress  established  the  Commission  in  October  1967,  and  the  President  ap- 
pointed its  members  in  January  1968.  Congress,  however,  provided  funds  for  its 
operation  only  in  July  1968.  The  Commission  is  to  report  to  the  President  and 
the  Congress  its  findings  and  recommendations  by  July  31, 1970. 

The  Commission  held  its  initial  meeting  in  July  1968  and  organized  itself  into 
four  working  panels:  1)  Legal;  2)  Traffic  and  Distribution;  3)  Effects;  and  4) 
Positive  (nonlegal)  Approaches.  It  also  heard  preliminary  analyses  of  the  prob- 
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lems  in  the  legal,  traffic,  and  effects  areas,  and  appointed  a  subcoinmitteee  to  se- 
cure a  director  for  the  Commission's  staff.  The  Director  was  appointed  effective 
the  last  week  in  August  1968,  and  the  nucleus  of  a  staff  was  assembled  during 
September  196S. 

The  Commission  has  held  12  meetings,  either  of  the  full  Commission  or  its  sub- 
panels,  to  review  existing  information  and  develop  plans  for  implementing  the 
thorough  study  directed  by  Congress.  The  initial  reviews  of  existing  information 
relevant  to  the  Commission's  tasks  confirmed  the  urgent  need  for  thorough  study. 

Published  discussions  of  the  issues  of  obscenity  and  pornography  often  contain 
statements  about  the  volume  of  traffic  in  these  materials,  but  these  estimates 
often  turn  out.  on  close  inspection,  to  be  undocumented.  The  best  available  source 
of  information  is  a  report  of  the  Office  of  the  Attorney  General  of  the  State  of 
California  which  describes  the  business  in  that  state  at  one  point  in  time.  This 
report  focuses  on  the  publishing  and  production  end  of  the  business.  The  people 
who  worked  on  that  report  assert  that  the  information  contained  in  it  is  now  out 
of  date.  There  is  no  reliable  information  concerning  "retail"  outlets  or  the  char- 
acteristics of  the  market,  and  no  information  on  production  and  wholesale  distri- 
bution in  the  other  49  states.  There  is  almost  no  empirical  information  concern- 
ing who  is  exposed  to  obscenity  and  pornography,  to  what  degree  they  are  ex- 
posed, and  under  what  circumstances. 

As  for  effects  of  pornography  on  people,  most  thoughtful  analyses  of  the  prob- 
lem cite  the  absence  of  reliable  empirical  information  on  the  causal  relation- 
ship between  pornography  and  its  possible  consequences ;  citations  of  proof  or 
disproof  of  such  a  relationship  generally  turn  out  on  close  examination  to  be 
based  on  opinion  or  dubious  evidence  and  logic  rather  than  on  hard  facts. 

Thus,  the  thorough  study  required  of  the  Commission  could  not  be  based  on  a 
review  of  already  existing  information.  Rather,  the  Commission  had  to  start  at 
the  beginning  and  create  the  required  scientific  data  and  information.  Such  a 
necessity  was  anticipated  by  the  Congress  in  specifically  providing  the  Commis- 
sion the  authority  to  enter  into  contracts  with  a  variety  of  agencies  to  provide 
these  data. 

We  will  review  briefly  in  the  following  paragraphs  the  work  that  the  Commis- 
sion has  undertaken  in  its  first  seven  months  of  operation  and  then  outline  the 
plans  for  fiscal  year  1970.  The  discussion  will  be  organized  in  terms  of  the  four 
subpanels  of  the  Commission. 

LEGAL 

Congress  in  establishing  the  Commission  stated,  "The  state  and  local  govern- 
ments have  an  equal  responsibility  [to  the  Federal  Government]  in  the  exercise 
of  their  regulatory  powers  and  any  attempts  to  control  this  transmission  [of 
pornographic  and  obscene  materials]  should  be  a  coordinated  effort  at  the  various 
governmental  levels."  Within  this  context,  the  Commission  has:  1)  surveyed 
recent  case  law  in  the  obscenity  area;  2)  initiated  a  descriptive  review  of  the 
activities  of  the  several  Federal  departments  which  have  responsibilities  under 
Federal  law  for  dealing  with  obscenity  (the  Postal  Inspector's  Office  and  the  Gen- 
eral Counsel's  Office  within  the  Post  Office  Department,  the  F.B.I.,  the  Criminal 
Division  and  the  Civil  Division  within  the  Justice  Department,  and  the  Customs 
Office  in  the  Treasury  Department)  ;  3)  collected  and  begun  an  analysis  of  exist- 
ing state  obscenity  laws;  4)  designed  a  survey  of  the  experience  of  District 
Attorneys  regarding  obscenity  and  its  control;  5)  planned  survey  studies  of 
municipal  attorneys  and  local  police  experience  in  controlling  obscenity;  6)  re- 
viewed the  experience  of  the  Post  Office  Department  with  the  "prohibition  of 
pandering  advertisements  in  the  mail"  law  passed  by  Congress  last  session;  7) 
initiated  planning  for  a  survey  of  community  standards  regarding  erotic  mate- 
rials ;  and  8)  examined  critically  several  proposed  statutes. 

TRAFFIC 

The  overall  question  that  the  Commission  is  trying  to  answer  with  the  traffic 
area  is,  "Who  gets  how  much  of  what  and  how? 

The  Commission  concluded  early  in  its  existence  that,  since  there  is  no  well- 
defined  and  generally  accepted  definition  of  obscene  of  pornographic,  it  must  study 
a  variety  of  erotic  materials,  some  of  which  it  may  conclude,  as  a  result  of  its 
studies,  are  not  to  be  classified  as  obscene  or  pronographic.  Many  different  classifi- 
cation schemes  have  been  informally  used  by  various  industries,  reviewing  organi- 
zations, and  investigators ;  these  have  generally  been  designed  for  special  pur- 
poses, and  there  is  little  consensus  among  them.  The  Commission  has  reviewed 
several  of  these  and  is  now  ready  to  adopt  a  general  purpose  classification  system 
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for  erotic  materials  that  will  serve  several  of  its  purposes  and  tie  together  its 
various  activities.  Thus,  the  Commission  will  attempt  to  describe  the  traffic  in 
certain  legitimate  as  well  as  illegal  and  borderline  erotic  materials.  We  will 
approach  the  problem  of  studying  both  distributors  and  consumers. 

We  are  now  initiating  studies  of  the  mail  order  business  and  of  retail  book 
and  magazine  stores  in  the  first  phase  of  answering  the  questions  of  how  much 
and  how ;  questions  concerning  the  use  and  abuse  of  mailing  lists  for  unsolicited 
advertising  of  erotic  materials  are  of  high  priority  in  the  mail  studies.  Although 
preliminary  studies  are  planned  this  spring,  the  bulk  of  research  on  eroticism  in 
the  movies  will  not  be  undertaken  until  fiscal  year  1970. 

Preliminary  designs  are  now  being  developed  to  answer  the  question  of  who 
receives  various  kinds  of  erotic  materials.  These  studies  are  scheduled  to  be 
undertaken  in  fiscal  year  1970.  Two  kinds  of  research  will  be  conducted:  first, 
a  study  of  customers  of  direct  retail  mailers  and  other  retail  outlets;  and 
second,  a  survey  of  the  experience  that  adults  and  adolescents  have  had  with 
erotic  materials.  These  second  studies  will  provide  answers  not  only  to  the 
question  of  who  gets  the  materials,  but  will  also  validate  the  tentative  answers 
to  questions  about  volume  of  traffic  and  mode  of  distribution  that  will  be  pro- 
duced by  the  studies  of  the  distributors. 

EFFECTS 

The  assignment  to  study  the  effects  of  obscene  and  pornographic  materials 
on  the  public,  and  inparticular  on  minors,  is  the  most  difficult  of  the  Commis- 
sion's technical  tasks.  The  study  of  cause  and  effect  relationships  in  any  area 
is  difficult  enough ;  in  the  area  of  pornography  and  minors,  it  is  even  more 
difficult.  The  difficulties  lie:  1)  in  the  variety  of  stimulus  materials  that  may 
be  of  concern;  2)  the  variety  of  supposed  consequences  of  exposure;  3)  the 
problems  of  control  to  eliminate  extraneous  and  confounding  influences :  and 
4)  the  sensitivity  of  research  and  inquiry  in  the  sexual  realm.  The  Commission 
does  not  feel  that  it  can  provide  a  definitive  final  answer  to  this  question  in  its 
two-year  term. 

Nevertheless,  the  Commission  feels  that  this  is  one  of  its  principle  study 
tasks,  and  that  it  can  provide  a  first  approximation  to  an  answer  to  the  question 
of  effects.  Because  of  our  almost  complete  empirical  ignorance  in  the  area  of 
effects,  even  tentative  results  should  have  a  great  impact. 

In  designing  an  attack  on  this  problem,  the  Commission  has  developed  the 
following  strategy.  Since  funds  are  not  available  in  FY  '69  for  a  frontal  attack 
on  the  problem,  we  are  devoting  our  present  resources  to  smaller  exploratory 
and  feasibility  studies  and  to  the  designing  and  testing  of  research  instruments. 
These  instruments  will  then  be  used  in  the  full  scale  research  undertaken  to 
directly  confront  the  issue  of  effects  in  FY  '70.  Contracts  are  presently  being 
negotiated  to  develop  and  pretest  the  several  research  instruments. 

Meanwhile  discussions  are  being  held  with  several  research  groups  that  will 
lead  to  empirical  studies  using  these  instruments  in  FY  '70.  This  research  will 
involve  several  types  of  situations:  1)  a  comparison  of  the  history  of  experience 
with  pornographic  materials  of  a  group  of  individuals  who  have  been  identified 
as  having  engaged  in  selected  antisocial  behaviors  with  a  group  of  similar  indi- 
viduals who  have  not  engaged  in  such  behaviors;  2)  correlational  studies  of  the 
relationship  between  experience  with  erotic  materials  and  attitudes  and  behavior 
in  both  the  sexual  and  nonsexual  spheres;  3)  comparative  studies  of  communi- 
ties with  high  and  low  rates  of  sexual  and  nonsexual  offenses  in  terms  of  the 
extent  of  experience  of  the  general  community  with  erotic  materials;  and  4) 
the  initiation  of  longitudinal  studies  of  the  long  range  effects  of  exposure  to 
erotic  materials  (people  who  have,  through  self  selection,  been  exposed  or  not 
exposed  to  these  materials  will  be  identified  and  the  two  groups  studied  again 
at  a  later  point  in  time). 

Exploratory  studies  that  have  been  or  are  currently  being  initiated  deal  with  : 
the  relationship  between  availability  of  pornography  and  sex  crimes ;  the  con- 
sequences of  the  experience  of  college  students  with  pornography;  the  judg- 
ments by  adults  of  the  obscenity  of  various  erotic  stimuli;  the  satiation  of 
cumulative  effects  of  continued  exposure  to  erotic  materials;  the  part  that 
pornography  may  play  in  the  development  of  sexual  perversions;  and  adoles- 
cents' reports  of  the  effects  of  erotic  stimuli  that  they  have  encountered  in  the 
"ordinary"  course  of  events. 
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POSITIVE    (NONLEGAL)    APPROACHES 

The  Commission  at  the  present  time  is  studying  three  nonlegal  approaches  to 
the  control  of  obscenity  and  pornography :  industry  self -regulation,  sex  informa- 
tion, and  citizens  action  groups. 

We  are  currently  surveying  the  self-regulation  codes  in  various  mass  media, 
and  will  undertake  in  the  very  near  future  a  study  of  the  operation  of  the  movie 
industry's  new  rating  system.  This  study  will  be  aimed  in  particular  at  the 
validity  of  the  industry  ratings  as  compared  with  other  potential  rating  tech- 
niques, and  with  how  well  the  industry  ratings  are  enforced  to  restrict  the  ad- 
mission of  minors. 

The  Commission  is  interested  in  two  questions  regarding  sex  information:  1^ 
does  the  availability  to  children  of  good  sex  information  in  the  home  or  church 
prevent  an  obsessive  interest  in  obscene  and  pornographic  materials  at  a  later 
age;  and  2)  will  healthy  attitudes  produced  by  good  sex  education  in  the  home, 
church,  or  other  institution  help  prevent  obscene  and  pornographic  materials 
having  a  harmful  effect  on  people  who  are  later  exposed  to  such  materials.  The 
Commission  is  now  investigating  the  feasibility  of  doing  research  to  answer  these 
questions. 

Citizens  action  groups  may  perform  several  functions  in  the  community  regard- 
ing obscene  and  pornographic  materials.  Several  such  groups  have  volunteered 
to  be  studied  by  the  Commission.  These  may  provide  useful  case  histories  that 
describe  the  various  functions  of  such  groups  and  the  social  dynamics  used  in 
achieving  their  ends.  The  Commission  is  presently  exploring  the  feasibility  of 
such  case  histories  with  currently  operating  ad  hoc  citizens  action  groups. 

The  Commission  was  provided  $643,000  for  FY  '69.  These  funds  have  enabled 
the  Commission  to  develop  an  overall  research  strategy,  and  to  initiate  the 
studies  described  above. 

The  Commission  is  requesting  $1,249,000  for  FY  '70.  The  absolute  increase 
in  expenses  is  attributable  to  the  Commission  being  housed  for  12  months  in  FY 
'70  rather  than  the  10  months  in  FY  '69  and  to  the  cost  of  publishing  reports. 
The  absolute  increase  in  staff  costs  is  primarily  attributable  to  the  fact  that  the 
staff  will  be  operating  for  12  months  in  FY  '70  rather  than  the  10  or  fewer 
months  in  FY  '69.  The  increase  in  contract  research  funds  is  required  to  carry 
out  the  tasks  outlined  above  for  FY  '70,  especially  the  research  in  the  traffic 
and  effects  areas. 
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Commission  on  Obscenity  and  Pornography, 

Washington,  D.C.,  August  14, 1969. 

■ 

MINUTES 

The  Commission  met  on  August  14,  1969  in  Washington,  D.C.  All  members 
of  the  Commission  were  present  except  for  Commissioners  Gill,  Lehrman  and 
Scott,  who  were  unavoidably  absent.  Chairman  Lockhart  presided. 

1.  The  Chairman  introduced  and  welcomed  for  the  Commission  its  new 
member,  Charles  H.  Keating,  of  Cincinnati. 

2.  Dr.  Cody  Wilson  reported  on  several  matters  : 

(a)  The  mail  ballot  in  July  authorized  the  Director  to  contract  for  an  addi- 
tional $75,000  by  a  vote  of  15  "yes"  to  1  "no."  He  reported  that  he  had  not  yet 
entered  into  additional  research  contracts  for  this  full  amount. 

(b)  The  release  of  the  Progress  Report  was  delayed  by  a  printing  error  but 
it  was  distributed  earlier  this  week  to  the  President,  the  Speaker  of  the  House, 
the  President  of  the  Senate,  all  Members  of  Congress,  and  those  members  of 
the  Press  and  others  who  had  requested  it. 

(c)  The  1970  appropriation  is  not  yet  finally  enacted.  Both  the  House  and 
Senate  have  approved  and  appropriation  of  $1,100,000  for  FY  1970  and  the  first 
3  months  of  1971  (July  1,  1969  to  September  30,  1970)  ;  both  bills  extend  the  life 
of  the  Commission  to  September  30,  1970,  to  complete  its  report.  Differences  in 
the  appropriation  bill  relating  to  other  agencies  required  that  it  go  to  a  Con- 
ference Committee.  These  differences  have  been  ironed  out  and  the  bill  is  now 
awaiting  final  action  on  the  report  of  the  Conference  Committee.  Enactment 
shortly  after  the  end  of  the  Congressional  recess  is  expected  by  mid  September. 

■ 
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(d)  Dr.  Wilson  supplied  the  Commission  with  a  brief  summary  of  past  and 
estimated  future  expenditures  for  the  life  of  the  Commission,  assuming  a 
$1,100,000  appropriation.  This  is  attached  as  "Addendum  1." 

(e)  The  returns  from  the  prosecuting  attorney  survey  are  about  ready  for 
processing.  Two  followups  have  produced  a  75%  return  for  the  prosecuting 
attorneys.  Thus  far  we  have  a  66%  return  from  the  municipal  attorneys. 

3.  Mr.  John  Sampson  reported  on  the  progress  thus  far  of  his  study  of  the 
production  and  wholesale  distribution  of  erotic  books  and  magazines.  A  number 
of  suggestions  were  made  that  will  be  useful  in  this  aspect  of  the  Traffic  and 
and  Distribution  panel's  responsibility.  Staff  and  Commission  members  recog- 
nized the  importance  and  value  of  the  panel  itself  working  more  closely  with 
the  staff  in  advancing  the  traffic  and  distribution  studies. 

4.  Paul  Bender  reported  briefly  on  pilot  studies  of  law  enforcement  policies, 
standards  and  problems  in  Washington,  Philadelphia,  and  the  Department  of 
Justice.  It  was  suggested  that  the  effect  of  vigorous  law  enforcement  on  the 
availability  of  erotic  material  might  be  studied  on  a  before  and  after  basis,  or 
in  comparable  cities.  The  staff  indicated  such  studies  were  being  planned. 

5.  Commissioner  Hill  orally  highlighted  his  views  on  the  direction  of  the 
Commission's  program.  See  his  separate  remarks  printed  with  the  Progress 
Report  for  a  summary  of  his  views. 

The  Commissioners  quite  generally  indicated  concurrence  in  the  need  for 
making  use  of  Constitutional  Law  authorities  with  varying  backgrounds  in 
exploring  the  constitutional  problems.  This  has  been  contemplated  by  the  Legal 
Panel,  and  Chairman  Lockhart  stated  that  there  is  no  thought  that  the  ques- 
tionaire  to  Constitutional  Law  Professors  will  provide  all  the  guidance  needed, 
though  current  responses  indicate  that  the  problems  posed  in  that  questionnaire 
are  being  given  serious  though  by  these  professors. 

The  consensus  was  that  public  hearings  should  not  be  planned  at  this  time, 
but  that  the  panels  were  authorized  to  invite  persons  who  could  provide  light 
on  their  areas  of  responsibility  to  appear  for  this  purpose  at  panel  meetings.  It 
was  generally  believed  that  such  appearances  would  be  useful  in  a  good  many 
matters.  The  consensus  was  that  at  a  later  date  when  the  Commission  has  before 
it  the  results  of  research,  or  proposals  for  legislative  or  other  actions,  hearings 
focusing  on  such  proposals  or  research  findings  might  well  be  useful  and 
appropriate. 

A  motion  was  made  that  hearings  be  held  soon  in  California  before  the  Com- 
mission, to  hear  selected  witnesses,  which  would  be  open  to  the  public  and  the 
press,  though  not  open  to  public  witnesses.  After  some  discussion  the  Chairman 
called  for  a  second  to  the  motion.  There  being  no  second,  the  Chair  ruled  that 
in  the  absence  of  support  for  the  motion  is  failed  for  lack  of  a  second. 

Many  of  the  Commissioners  indicated  their  desire  to  be  kept  as  fully  informed 
as  possible  on  the  progress  of  the  staff  and  each  of  the  panels  by  regular  staff 
reports  and  reports  from  the  various  panels.  All  recognized  the  importance  of 
this  in  coordinating  the  work  of  the  various  panels  and  in  making  the  best  use 
of  the  ideas  and  suggestions  of  all  Commission  members  with  respect  to  matters 
being  dealth  with  by  all  the  panels.  The  Chairman  indicated  that  he  would 
discuss  with  the  Executive  Director  how  best  to  implement  his  objective  and 
that  every  effort  would  be  made  to  do  so. 

Satisfaction  was  expressed  by  most  of  the  Commissioners  on  the  direction  of 
the  Commission's  studies  as  reflected  in  the  Progress  Report  submitted  to  Con- 
gress. The  Commission's  action  approving  that  report  in  June  had  recognized 
its  accuracy  in  stating  the  direction  of  the  Commission's  studies,  but  in  view 
of  Commissioner  Hill's  expression  of  disagreement  on  direction  at  the  end  of  the 
June  meeting,  when  there  was  inadequate  time  to  discuss  his  position,  no  direct 
action  was  taken  in  June  to  test  the  Commission's  views  on  whether  the  program 
of  research  was  going  in  the  right  direction. 

After  much  discussion  the  following  motion  was  made  and  carried.  There 
were  two  "No"  votes  and  one  Commissioner  abstaining  because  he  considered 
the  motion  unnecessary : 

"I  move  the  Commissioners  express  their  confidence  that  the  Progress 
Report  reflects  not  only  an  accurate  statement  of  the  directions  in  which 
the  Commission  is  moving,  but  that  it  also  represents  the  feeling  that  this,  in 
general,  is  the  proper  direction  in  which  to  move  in  order  to  fulfill  the 
mandate  of  Congress  for  which  the  Commission  was  created." 

6.  Thereafter  Vice  Chairman  Wagman  made  the  following  motion,  which  was 
duly  seconded : 

That  under  the  guidance  of  and  in  consultation  with  the  appropriate 
panels,  the  Executive  Director  be  authorized  to  implement  the  program  of 
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investigation  and  research  described  in  the  July  1969  Progress  Report  and 
to  contract  for  the  needed  research  to  implement  that  program  consistent 
with  the  availability  of  funds  in  an  amount  not  to  exceed  $700,000. 

In  response  to  a  question  it  was  explained  that  the  $700,000  maximum  applied 
to  new  research  contracts  beyond  those  already  obligated.  In  explanation  of  how 
it  was  contemplated  tbat  the  funds  would  be  spent  in  carrying  out  the  program 
of  research  outlined  in  the  Progress  Report,  Dr.  Wilson  supplied  the  Commis- 
sioners with  three  papers  which  are  attached  as  Addendum  2  (a  summary  of 
the  amounts  already  obligated  and  proposed),  Addendum  8  (summary  of  research 
contracts  already  obligated).  Addendum  4  (summary  of  estimated  cost  of  re- 
search contracts  needed  to  implement  the  research  program  described  in  the 
Progress  Report). 

Dr.  Wilson  explained  these  papers  and  pointed  out  that  these  amounts  related 
only  to  contracts  (which  must  produce  a  tangible  product),  and  that  additional 
amounts  are  budgeted  under  personnel  for  experts  and  consultants,  such  as  con- 
stitutional law  experts,  who  will  provide  services  rather  than  tangible  products 
to  supply  the  Commission's  information  needs. 

After  discussion  the  motion  carried  with  only  one  "No"  vote. 

7.  Agreement  was  reached  that  all  the  panels  would  meet  in  September,  some 
for  two  days  as  needed,  and  that  the  Commission  would  meet  in  October.  The 
Chairman  pointed  out  the  importance  of  active  participation  in  the  work  of  the 
Commission*  by  all  panel  members,  and  the  necessity  that  each  panel  member 
arrange  his  affairs  to  make  this  possible. 

In  this  connection  Cody  Wilson  ami  the  Chairman  both  emphasized  the  heavy 
load  of  work  that  would  confront  the  Commissioners  in  the  spring  and  summers 
of  1970  and  urged  all  Commission  members  to  schedule  their  spring  and  summer 
so  as  to  be  able  to  give  a  great  deal  of  time  to  Commission  work  in  reviewing  the 
research  results  and  preparing  the  Commission's  Report  and  Recommendations. 
Commissioners  were  urged  to  arrange  vacations  that  would  make  them  available 
for  Commission  meetings  and  work  during  the  summer. 

Thereafter  the  meeting  adjourned. 

William  B.  Lockhart,  Chairman. 


ADDENDUM  1—  COMMISSION  ON  OBSCENITY  AND  PORNOGRAPHY 

TENTATIVE  BUDGET 

[In  thousands] 


Allocated 


Fiscal  year  Appropriated  Total         Operations  Research 


1969_ 643                    398                    224  174 

1970.... 1,100                 1,223                    523  700 

1971 0                   122                   122  0 

Total 1,743                 1,743                    869  874 

Total  research  budget,  fiscal  near  1969  and  fiscal  year  1970 
Legal  : 

Obligated  0 

Proposed $75.  0 

Subtotal  75. 0 

Traffic  and  distribution : 

Obligated  36. 2 

Proposed    180.  0 

Subtotal  216.  2 

Effects : 

Obligated  120.  3 

Proposed    305.  0 

Subtotal  425.  3 
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Positive  approaches : 

Obligated  41.  7 

Proposed    110.  0 

Subtotal  151-7 

Grand  total 868.  2 

Research  obligations,  fiscal  year  1969  (and  July  fiscal  year  1970) 

Effects : 

Research    instruments $70,  000 

Survey    33. 0 

Clinical 29.  5 

Moral  reasoning 7.  5 

Exploratory  research 15,  000 

Literature   review 2.  7 

Cross  cultural  survey 4.  0 

Scaling  3.0 

Experimental    3. 75 

Research    sites 2.  5 

Research    35, 300 

Pornography  and  sex  crimes 15.  8 

Experimental   (satiation) 19.5 

Subtotal   120, 300 

Traffic  and  distribution : 

College  student  surveys:   (Simon  11.7;  White  2.5) 14,200 

High  school  students 0,  000 

Adolescent  girls 750 

Community   study 15,  250 


Subtotal  36,  200 

Positive  approaches : 

Industry  self  regulation 18,  900 

Community  action  groups 20,  750 

Primary  prevention  exploration 2,  000 

Subtotal  41,  650 

Grand  total 198, 150 

Addendum  4 

Estimated  Research  Allocations  1970 

Legal 

1.  Analysis  of  staff  conducted  surveys $5, 000 

2.  Survey  of  police 15,000 

3.  Community  studies 20,000 

4.  Survey  of  community  standards 35,000 

Subtotal 75,  000 

Traffic  and  distribution : 

1.  Local  retail  distribution 20,  000 

2.  Mail  order  business 35,  000 

3.  National   survey 35,000 

4.  College  student  experience 30,  000 

5.  High  school  student  experience 30,  000 

6.  Consumers    30,000 

Subtotal 180, 000 
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Effects : 

1.  Survey  30,000 

2.  Quasi  experimental   (5) 125,000 

3.  Community    studies 50.  000 

4.  Experimental  (3) 75,000 

5.  International  comparative 25,  000 

Subtotal 305, 000 

Positive  approaches: 

1.  Sex  education   (2) 50,000 

2.  Reading   programs 20,  000 

3.  Self   regulation 20,  000 

4.  Citizen  action  groups 20,  000 

Subtotal 110, 000 

Grand   total 670,  000 


Exhibit  14 
Minutes  of  Meeting  in  Washington,  D.C.,  August  11  &  12,  1970 

Commissioners  Lockhart,  Elson,  Gill,  Greenwood,  Hill,  Klapper,  Lewis,  Link, 
Lipton,  Lynch,  Spelts,  and  Wolfgang  were  present.  Commissioners  Jones,  Keat- 
ing, Larsen,  Lehrman,  Scott  and  Wagman  were  absent.  Commissioner  Jones 
had  a  long-standing  commitment;  Commissioners  Larsen,  Lehrman,  and  Scott 
were  out  of  the  country ;  and  Commissioner  Wagman  was  ill. 

The  Commission  discussed  the  fact  that  several  news  stories  had  appeared 
in  the  past  week  or  two  reporting  content  of  the  Commission's  Findings  and 
Recommendations.  These  reports  appeared  to  be  based  on  the  early  drafts  of  the 
Panel  Reports  and  of  the  Commission  Report.  The  Commission  had  not  dissemi- 
nated these  draft  reports  beyond  the  several  members  of  the  Commission ;  the 
leaks  apparently  came  from  some  Commissioner.  It  was  reported  that  some  news- 
paper reporters  had  privately  identified  the  information  source  as  Mr.  Keating. 
The  Commission  decided  to  make  no  public  statement  regarding  its  findings  and 
recommendations  until  its  report  had  been  submitted  to  Congress  and  the  Presi- 
dent. It  also  decided  not  to  comment  on  the  current  or  future  news  stories  regard- 
ing its  findings  and  recommendations. 

The  question  was  raised  by  Mr.  Elson  as  to  whether  the  Commission  should 
send  drafts  of  its  reports  to  Mr.  Keating  in  view  of  the  following  set  of  facts : 

(1)  Mr.  Keating  has  not  participated  in  the  deliberations  of  the  Commission; 

(2)  Mr.  Keating  has  informed  the  Commission  that  he  will  not  abide  by  the 
Commission's  decision  to  maintain  confidentiality  of  its  preliminary  findings 
and  deliberations  until  its  Final  Report  has  been  prepared,  and  that  anything 
he  receives  will  be  considered  by  him  to  be  fully  available  to  the  public  imme- 
diately ;  and  the  preliminary  draft  reports  of  panel  and  Commission  Reports  have 
been  made  public.  The  Commission  felt  that  Mr.  Keating  should  have  access  to 
preliminary  draft  reports  at  the  same  time  as  other  Commissioners  in  order 
that  he  might  prepare  an  informal  dissent  if  he  chose  to.  It  recognized  that  it 
was  running  the  risk  of  having  preliminary  and  tentative  statements,  which 
would  not  necessarily  reflect  the  Commission's  final  considered  views,  released  to 
the  public. 

Commissioner  Spelts  suggested  that  the  nature  of  Mr.  Keating's  participation 
in  the  Commission  should  be  communicated  to  the  public.  The  Commission  in- 
formally decided  that  no  public  statements  regarding  Mr.  Keating  should  be 
made  at  the  present  time. 

The  Commission  decided  to  print  its  Public  Hearings  if  there  was  sufficient 
money  available  after  the  Final  Report,  Panel  Reports,  and  Technical  Reports 
had  been  printed.  If  the  Hearings  were  not  printed  they  would  be  available  in 
the  Archives. 

Concern  was  expressed  about  the  fact  that  the  Overview  of  Findings  was 
necessarily  general  and  might  be  misleading  without  more  detailed  documenta- 
tion. It  was  pointed  out  that  the  four  Panel  Report  were  more  specific  and  had 


70 

detailed  documentation.  The  suggestion  was  made  that  each  section  of  the  Over- 
view should  refer  specifically  to  the  appropriate  Panel  Report  and  its  greater 
detail  and  documentation. 

The  Commission  considered  the  relationship  between  the  Reports  of  the  four 
panels  and  the  Commission's  Final  Report.  It  concluded  unanimously  that  the 
four  Panel  Reports  should  be  included  as  part  of  the  Commission's  Report.  The 
Commission's  Final  Report  is  to  consist  of :  1)  Preface ;  2)  Overview  of  Findings  ; 
3)  Recommendations;  and  4)  the  four  Panel  Reports.  These  are  to  be  bound 
together  in  a  single  volume.  If  there  is  sufficient  demand  for  a  specific  Panel 
Report,  the  GPO  will  be  authorized  to  bind  and  distribute  it  separately. 

The  Commission  considered  the  manner  in  which  it  should  recognize  the  con- 
tribution of  the  staff  to  its  work.  A  motion  was  passed  to  appoint  a  committee 
to  recommend  action  on  this  issue.  The  Chairman  appointed  Commissioners 
Lewis,  Lipton,  and  Elson  to  this  committee  with  instructions  to  report  back  a 
recommendation  prior  to  the  end  of  the  meeting. 

The  Committee  recommended  that  the  contribution  of  various  staff  members 
be  acknowledged  and  recognized  by  citing  appropriate  staff  on  the  title  page  of 
each  Panel  Report  in  addition  to  the  members  of  the  Panel.  This  citation  is  to 
be  made  in  such  a  way  that  it  recognizes  the  contribution  of  the  professional 
staff  members  without  detracting  from  the  primary  responsibility  of  the  Panel 
members  for  the  content  of  the  panel  report. 

The  recommendation  was  accepted  by  the  Commission  in  voice  vote. 

The  Commission  reviewed  page  by  page  the  revised  draft  of  its  Final  Report 
and  discussed  content  and  phrasing.  Several  recommendations  for  further  revi- 
sion were  made  during  the  discussion. 

The  staff  was  instructed  to  revise  the  current  draft  of  the  Final  Report  to 
incorporate  the  suggestions  made  in  the  Commission's  discussions  during  this 
meeting.  The  revised  version  will  be  considered  for  approval  at  the  next  meeting 
of  the  Commission. 

The  next  meeting  of  the  Commission  was  set  for  August  26  and  27  in 
Washington,  D.C. 

Exhibit  15 

Minutes  of  Commission  Meeting  on  June  5,  1969,  Washington,  D.C. 

The  Commission  met  in  Washington  on  June  5,  1969.  All  members  were  present. 

Dr.  Cody  Wilson  introduced  to  the  Commission  members  Dr.  Weldon  T.  John- 
son, a  sociologist,  who  has  been  recently  added  to  the  staff  with  primary  responsi- 
bility to  implement  the  work  of  the  Effects  Panel. 

Dr.  Wilson  informed  the  Commission  that  the  House  Appropriations  Commit- 
tee  has  recommended  an  appropriation  for  the  next  fiscal  year  of  $1,100,000.  The 
Senate  Appropriations  Committee  will  hold  its  hearings  on  the  Commission's 
request  on  June  10,  1969. 

The  Commission  reviewed  and  revised  page  by  page  the  proposed  Progress  Re- 
port to  Congress  and  the  President,  and  agreed  to  leave  sylistic  changes  to  Chair- 
man Lockhart  and  Dr.  Wilson. 

At  the  conclusion  of  the  review  and  after  the  Commission  had  agreed  on  all 
changes  without  dissent,  Father  Hill  read  a  separate  statement  objecting  to  some 
of  the  direction  the  work  of  the  Commission  is  taking. 

The  Commission  unanimously  agreed  that  .the  Progress  Report  accurately  re- 
ports the  progress  of  the  Commission's  work.  Father  Hill  concurred  in  this  con- 
clusion, but  reserved  the  right  to  append  to  the  report  his  separate  statement. 
Dean  Lockhart  ruled  that  Father  Hill  had  the  right  to  file  a  separate  statement 
i;'  he  chose  to  do  so.  The  Commission  also  voted  its  approval  of  his  right  to  do 
so. 

After  an  adjournment  for  lunch,  Reverend  W.  C.  Link  made,  and  Rabbi  Irving 
Lehrman  seconded,  the  following  two-part  motion,  and  expressed  their  hope  that 
Father  Hill  would  concur  : 

Part  1.  That  the  first  two  sentences  of  the  last  paragraph  of  the  report  be  re- 
vised to  read  as  follows  : 

"The  Commission  was  assigned  a  tremendous  task  that  is  complicated  by  the 
primitive  state  of  knowledge  in  this  very  complex  area.  The  direction  of  our 
studies  will  continue  to  be  flexible  as  we  seek  the  best  means  of  securing  the  in- 
fo] [nation  needed  for  the  recommendations  requested  by  Congress." 
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Part  2.  "That  Father  Hill's  separate  statement  be  treated  as  a  confidential 
document  of  the  Commission  until  after  thorough  discussion  of  his  statement  by 
the  Commission,  which  statement  shall  be  the  first  order  of  business  at  the  next 
meeting  of  the  Commission." 

Part  1  of  the  motion  was  adopted  unanimously. 

With  respect  to  Part  2,  Father  Hill  responded,  after  some  deliberation,  that 
he  was  willing  to  delete  the  personal  references  in  his  statement  but  that  he  could 
not  agree  at  this  time  to  have  the  Progress  Report  go  to  Congress  without  his 
filing  a  separate  statement  in  which  he  would  indicate  his  disagreement  with  the 
direction  the  Commission's  studies  were  taking;  he  proposed  to  deliberate  on 
the  matter  and  to  decide  on  Monday.  June  9,  whether  to  concur  in  the  procedure 
proposed  in  Part  2  of  Rev.  Link's  motion  or  to  insist  that  the  statement  he  at- 
tached to  the  Progress  Report  at  the  time  of  its  submission  to  Congress. 

Part  2  of  Rev.  Link's  motion  was  put  to  a  vote  and  was  approved  without  dis- 
sent, but  Father  Hill  abstained  from  voting. 

Chairman  Lockhart  then  ruled  that  the  Commission  could  not  deprive  a  Com- 
mission  member  of  the  right  to  file  a  separate  statement  as  a  part  of  the  Report, 
though  expressing  his  hope  that  Father  Hill  would  concur  on  June  9  with  the 
procedure  proposed  in  Part  2  of  Rev.  Link's  motion.  The  Commission  concurred 
in  this  ruling. 

The  following  procedure  was  then  decided  upon  for  the  future  processing  of 
the  Progress  Report: 

(1)  Partially  as  an  aid  to  Father  Hill  in  revising  his  statement,  members 
inclined  to  do  so  will  write  to  the  members  of  the  Commission  their  views  on  the 
Hill  statement.  (These  views  may  be  sent  to  the  office  for  reproduction  and 
distribution. ) 

(2  s  Father^  Hill  will  then  review  and  revise  his  statement  in  the  light  of  tiiese 
written  comments  and  the  views  expressed  by  Commission  members  at  the  June 
5  meeting,  and  will  distribute  his  revised  statement  to  the  Commission  members 
as  quickly  as  possible.  This  will  be  done  whether  or  not  Father  Hill  concurs  on 
June  9  with  the  procedure  outlined  in  Part  2  of  the  Link  motion. 

r.\\  If  Father  Hill  concurs  in  the  procedure  outlined  in  Fart  2  of  the  Link 
motion,  his  revised  statement  will  be  the  lirst  order  of  business  at  the  next  meet- 
ing if  the  Commission. 

i-ti  If  Father  Hill  does  not  concur  in  the  procedure  outlined  in  Part  2  of  the 
Link  motion',  the  filing  of  the  Progress  Report  will  be  delayed  until  the  Com- 
mission decides  upon  a  suitable  reSporiSe  to  the  revised  Hi'!  statement,  and  any 
addition  to  the  Report  or  a  separate  Commission  statement  in  response  will  all 
be  Hied  with  Congress  simultaneously.  Chairman  Lockhart  will  appoint  a  com- 
mittee ro  review  the  revised  Hill  statement  and  to  recommend  an  appropriate 
response  to  be  decided  upon  by  the  Commission  either  through  correspondence 
or  by  a  meeting  of  the  Commission  as  recommended  by  the  committee.  If  a  meet- 
ing is  held  it  was  agreed  that  it  will  be  scheduled  for  Tuesday.  July  8. 

The  meeting  adjourned  at  5:00  p.m. 

Witxiam  B.  Lockhart,  Chairman. 


Exhibit  16 

Association  of  American  Law  Schooi  s. 

Fxiversity  of  Minnesota  Law  School. 

Mmn'etapolis,  Minn.,  June  ..'/.  '.!':.r). 
Charles  H.  Keating,  Jr.,  Esq., 
t8th  Floor,  Provident  Tower. 
(fincinnafi,   Ohio. 

1 1.  SlE  Mr.  Keating:  I  am  informed  that  President  Nixon  has  appointed  you  to 
the  Commission  on  Obscenity  and  Pornography.  Welcome  to  our  ranks.  We  will 
be  happy  to  have  you  working  with  us  on  the  difficult  assignments  Congress  made 
to  the  Commission.  I  am  sure  you  will  bring  insights  that  will  be  helpful  to  the 
Commission.  ■  ,  _ 

U  its  test  meeting  on  June  5,  the  last  meeting  attended  by  your  predecessor, 
Judge  Keating,  the  Commission  approved  a  Progress  Report  to  Congress  subject 
to  making  stvlistic  changes.  I  think  you  will  find  this  useful  in  giving  you  a  quick- 
review  of  the  wide  scope  of  the  Commission's  studies.  Our  Executive  Direetor, 
Dr    Codv  Wilson,  will  send  you  a  copy  of  this  Progress  Report,  together  with 
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separate  remarks  on  the  direction  of  our  studies  by  Commissioner  Hill  and  a 
response  on  the  factual  parts  by  the  other  Commissioners.  None  of  these  docu- 
ments have  been  released  yet,  so  please  keep  them  confidential  until  thev  are 
delivered  to  Congress  and  the  President. 

We  are  planning  a  meeting  of  the  Commission  as  soon  this  summer  as  we  can 
find  a  time  when  most  of  the  Commissioners  are  available.  You  will  receive  from 
Dr.  Wilson  an  inquiry  concerning  the  dates  available  to  you. 

You  will  note  from  the  Progress  Report,  and  from  the  Minutes  of  our  first 
meeting  (Dr.  Wilson  will  be  sending  you  copies  of  the  Minutes),  that  the  Com- 
mission is  divided  into  four  panels :  Legal,  Traffic  and  Distribution,  Effects,  and 
Positive  Approaches.  I  will  appoint  you  to  whichever  one  of  these  Panels  you 
prefer.  Judge  Keating  was  on  the  Legal  Panel.  In  view  of  your  legal  background 
my  inclination  is  to  suggest  that  Panel.  It  is  short  one  member.  I  have  appointed 
Judge  Gill  as  Chairman  of  that  Panel  upon  the  resignation  of  Judge  Keating. 
You  will  find  him  a  very  able  judge  who  heads  the  State  Juvenile  Court  in  Con- 
necticut. If  it  is  your  wish  to  serve  on  this  Panel,  Cody  Wilson  will  send  you 
all  of  the  reports  and  other  documents  related  to  that  Panel's  work. 

I  look  forward  to  getting  acquainted  with  you.  While  the  Commissioners  come 
from  quite  different  backgrounds  with  differing  viewpoints,  it  is  a  congenial  and 
warm  group,  and  I  know  you  will  enjoy  working  with  them. 
Sincerely, 

William  B.  Lockhart,  Dean. 

Exhibit  17 

Citizens  Fob  Decent  Litebatube,  Inc., 

Los  Angeles,  Calif.,  June  26, 1969. 
Db.  William  B.  Lockhaet, 
Dean,  University  of  Minnesota  Law  School, 
Minneapolis,  Minn. 

Deab  Db.  Lockhaet  :  I  look  forward  to  receiving  as  a  member  of  the  Presi- 
dential Commission  on  Obscenity  and  Pornography  the  Progress  Report  of  the 
Commission  with  separate  remarks  by  Commissioner  Hill  and  response,  as  well 
as  the  minutes  of  the  Commission  (and  I  hope  of  each  of  the  sub-committees). 

Will  you  kindly  advise  me  of  the  status  of  the  budget  of  the  Commission  or 
have  Dr.  Wilson  do  so.  I  would  also  appreciate  receiving  the  names  and  addresses 
of  all  of  the  members  of  the  Commission's  staff  including,  if  available,  bio- 
graphical sketches  of  same. 

In  the  absence  of  a  fixed  date  for  the  next  meeting,  I  should  like  to  visit  the 
Commission  offices  in  Washington  and  interview  several  of  the  staff,  particu- 
larly Cody  Wilson  and  Paul  Bender.  Assuming  this  is  a  matter  I  should  take 
up  directly  with  persons  involved,  I  will  shortly  phone  Dr.  Wilson  to  make  the 
necessary  arrangements. 

After  I  have  had  an  opportunity  to  understand  the  Commission  and  what  it 
has  done  to  date,  I  will  respond  to  your  kind  invitation  to  indicate  the  manner 
and  place  in  which  I  would  prefer  to  serve. 
Cordially, 

Chables  H.  Keating,  Jr. 


Mr.  Charles  H.  Keating,  Jr., 
18th  Floor,  Provident  Tower, 
Cincinnati,  Ohio 

Deab  Mr.  Keating:  You  will  find  enclosed  a  number  of  reports  which  will 
help  you  to  bring  yourself  up-to-date  on  the  Commission's  past  activities.  I  am 
including  a  copy  of  the  Progress  Report.  Separate  Remarks  by  Commissioner 
Hill,  and  a  Response  to  these  remarks  by  the  other  members  of  the  Commission, 
as  well  as  minutes  of  previous  Commission  meetings.  All  of  these  documents  are 
confidential  papers  of  the  Commission.  The  Progress  Report,  the  Separate 
Remarks,  and  the  Response  will  be  made  public  as  soon  as  they  have  been 
submitted  to  the  President  and  to  the  Congress.  The  date  for  this  submission  is 
estimated  to  be  soon  after  July  15.  We  still  have  to  print  the  total  package,  along 
with  transmittal  letters. 

You  inquired  as  to  the  status  of  the  budget  for  the  Commission.  Congress  has 
not  yet  passed  an  appropriation  for  fiscal  year  1970,  which  started  the  first  of 
this  month.  We  operate  under  what  is  called  a  continuing  resolution  that  pro- 
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vides  us  with  money  to  carry  on  our  immediate  operations.  We  will  not  know 
what  our  budget  for  the  current  year  is  until  after  Congress  has  passed  the 
Appropriation  Bill.  We  requested  $1,249,000  for  this  current  fiscal  year.  This 
amount  was  approved  by  the  Bureau  of  the  Budget  but  was  cut  by  the  House. 
The  cut  may  be  sustained  by  the  Senate  or  it  may  be  restored,  or  it  is  possible 
for  the  Senate  to  cut  the  budget  even  further.  We  will  inform  you  as  soon  as 
any  action  has  been  taken. 

You  inquired  about  the  names  of  the  Commission  staff.  These  may  be  found 
in  the  Appendix  of  the  Progress  Report. 

You  have  suggested  the  possibility  of  coming  to  Washington  to  visit  the  Com- 
mission offices  and  meeting  the  staff.  We  are  available  at  your  convenience.  Sev- 
eral staff  members  do  have  vacation  plans,  but  I  think  not  more  than  one  per- 
son is  scheduled  to  be  out  of  the  office  at  the  same  time.  Mr.  Bender,  of  course, 
is  not  in  residence  in  Washington,  and  we  would  have  to  make  special  arrange- 
ments to  have  him  in  Washington  at  the  time  of  your  visit. 

The  report  on  Paul  Bender  in  the  Philadelphia  magazine  for  June  1969  is  not 
an  example  of  accurate  reporting.  We  shall  be  happy  to  fill  you  in  on  all  the 
details  concerning  Mr.  Bender's  employment  on  your  visit  with  us. 

We  have  not  yet  fixed  a  date  for  the  next  feeting,  although  I  hope  that  we  will 
have  received  responses  from  all  of  the  Commission  members  by  the  end  of  this 
week  and  can  set  the  date  then. 

If  there  is  anything  that  we  can  do  to  help  you  as  you  undertake  this  new 
responsibility,  please  do  call  upon  us.  We  all  look  forward  to  meeting  you. 
Sincerely  yours, 

W.  Cody  Wilson, 
Executive  Director. 


Exhibit    18 
Minutes  of  Commission  Meeting,  October  29,  1969,  Washington,  D.C. 

The  Commission  met  on  October  29,  1969,  in  Washington,  D.C.  All  members  of 
the  Commission  were  present  excepting  Commissioners  Wagman  and  Lewis,  who 
were  unavoidably  absent.  Chairman  Lockhart  presided. 

1.  Plans  for  reports. — At  the  request  of  the  Chairman,  Dr.  Cody  Wilson  re- 
ported to  to  the  Commission  on  the  discussion  and  conclusions  reached  the  pre- 
ceding day  when  the  Chairman  of  the  Panels,  Chairman  Lockhart,  and  Dr.  Wil- 
son met  to  consider  how  best  to  organize  and  plan  the  preliminary  steps  needed 
to  facilitate  the  preparation  of  the  final  report  and  recommendations  of  the 
Commission. 

Briefly  summarized  the  plans  are  as  follows  : 

(a)  Supporting  data  will  be  of  two  kinds  :  (1)  Material  produced  independent 
of  the  Commission,  much  of  it  already  in  existence,  but  some  being  conducted 
by  Congress  on  the  obsenity  problem.  Appropriate  reference  to  this  material 
will  be  made  in  part  (b)  below;  (2)  Materials  created  under  the  direction  of 
the  Commission,  including  reports,  studies,  etc.,  produced  pursuant  to  contracts, 
and  reports  and  studies  produced  by  the  staff.  These  Commission-sponsored  ma- 
terials will  be  published  in  a  volume  or  volumes  of  technical  reports.  These  will 
be  prepared  for  publication  as  fast  as  they  are  ready,  but  will  probably  not  be 
published  before  the  Commission  Report  is  published. 

(&)  Each  panel  will  produce  for  the  use  of  the  full  Commission  a  report  or 
reports  that  will  be  in  the  nature  of  a  reorganization,  summary,  distillation  and 
analyses  of  the  available  information  relevant  to  that  panel's  assignment.  This 
will  omit  discussion  of  policy  implication  or  recommendations,  so  as  to  make  it 
possible,  if  the  Commission  so  chooses,  to  publish  these  factual  or  informational 
panel  reports  as  back-up  papers  for  the  final  report  but  attributed  only  to  the 
panel,  not  to  the  Commission.  It  was  assumed  that  no  decision  would  be  made 
on  publication  of  these  panel  reports  until  their  form  and  content  is  known. 

It  was  recognized  that  planning  for  such  reports  has  implications  for  the 
assignment  of  staff  responsibilities  in  the  various  areas,  which  Dr.  Wilson 
stated  he  is  doing.  It  also  was  suggested  that  each  panel  should  start  at  once 
to  plan  the  format  and  organization  of  its  report  to  be  plucked  out  as  fast  as 
the  requested  information  becomes  available.  The  thought  was  that  preliminary 
versions  of  the  panel  reports  would  be  made  available  for  the  reactions  of  the 
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Commissioners  from  other  panels,  but  that  we  should  aim,  if  possible,  at  the 
end  of  May  for  the  final  version  of  the  panel  reports. 

(c)  Each  panel  will  be  expected  to  prepare  a  policy-implications  report 
strictly  for  internal  use  of  the  Commission.  This  will  be  concerned  with  the 
implications  of  that  panel's  findings  for  the  policy  decisions  and  recommendations 
the  Commission  will  be  expected  to  make  in  the  Commission  Report  itself.  It 
was  suggested  that  each  panel  might  appropriately  set  out  the  policy  alternatives 
available  on  the  issue  relevant  to  that  panel's  area  of  responsibility,  and  probably 
the  panel's  recommendations  if  it  has  a  sufficient  basis  for  a  recommendation 
in  the  material  available  to  the  panel.  It  was  suggested  that  these  policy- 
implication  reports  must  be  completed  before  the  end  of  June,  and  earlier  if 
possible. 

(d)  The  final  report  of  the  Commission's  findings  and  recommendations  would 
have  to  be  put  into  final  form  in  July  and  August.  There  was  some  speculation 
as  to  the  final  form  and  length  the  report  might  take.  It  seemed  premature  to 
discuss  this  further  at  this  time,  except  to  note  that  the  final  report  should  be 
a  complete  document  in  itself  so  as  not  to  require  the  reading  of  other  documents 
for  an  understanding  of  the  Commission's  findings  and  recommendations.  And 
a  brief  summary  of  the  report  would  be  prepared  for  use  largely  by  the  press. 

Responding  to  an  inquiry,  Chairman  Lockhart  stated  that  the  earlier  decision 
by  the  Commission  that  dissents  would  be  appropriate  when  needed  would,  of 
course,  be  respected  but  added  that  we  should  not  assume  at  this  time  that  there 
will  be  need  for  dissents. 

No  formal  action  was  taken  on  this  explanation  and  discussion  of  the  con- 
clusions reached  by  the  panel  chairmen  on  the  procedures  to  be  followed,  but 
no  disagreement  was  expressed  and  the  chairman  interprets  the  discussion  as 
indicating  concurrence  with  the  procedures  outlined  above. 

In  the  discussion  of  the  panel  reports  and  drafts  of  the  final  report,  the 
importance  was  stressed  of  keeping  tentative  drafts  confidential.  There  was 
some  discussion  of  whether  any  of  the  technical  reports,  or  possibly  the  panel 
reports,  might  be  made  public  before  the  final  report  is  issued.  The  general 
sentiment  was  that  probably  all  that  is  to  be  published  should  be  made  public 
at  the  same  time,  but  no  conclusion  was  reached  on  this. 

2.  Confidentiality. — The  importance  of  confidentiality  of  the  reports  and  ten- 
tative proposals  advanced  for  consideration  by  the  Commission  was  stressed 
in  the  above  discussion.  Toward  the  end  of  the  discussion,  Commissioner  Keating 
stated  that  he  felt  he  should  inform  the  Commission  that  he  would  not  respect 
confidentiality  of  any  commission  documents,  and  that  the  Commission  should 
not  send  to  him  any  document  that  the  Commission  believes  should  be  kept 
confidential  until  its  deliberations  have  been  completed.  He  further  stated  that 
he  would  not  keep  confidential  anything  stated  in  the  Commission  meetings. 
There  followed  a  discussion  on  the  Commission's  initial  understanding  at  its 
first  meeting  in  July  1968  that  discussion  at  the  meetings  would  be  confidential, 
and  it  was  noted  that  this  had  been  the  consistent  practice  of  the  Commission 
from  its  inception,  both  with  respect  to  internal  discussion  and  documents. 
Those  with  experience  on  other  government  commissions  stated  that  confiden- 
tiality is  the  common  rule.  Specific  reference  was  made  to  the  Crime  Commission 
and  Violence  Commission  as  two  recent  examples.  The  Commissioners  discussed 
the  reasons  why  confidentiality  is  important  for  the  effective  functioning  of 
the  Commission  and  the  development  and  evolution  of  ideas  and  viewpoints 
through  free,  unrestrained  discussion,  as  well  as  for  the  purpose  of  avoiding 
public  misunderstanding  that  would  result  from  premature  publicity  on  research 
reports  and  tentative  drafts  of  reports  and  proposals. 

Chairman  Lockhart  appointed  a  Committee  consisting  of  Commissioners 
Lynch,  Greenwood,  and  Lehrman  to  consider  the  matter  of  confidentiality  over 
the  noon  hour  and  to  bring  an  appropriate  motion  to  the  Commission  after  lunch, 
stating  that  he  believed  the  understanding  reached  at  the  first  meeting  related 
explicitly  only  to  internal  discussion  and  did  not  relate  at  that  time  to  reports. 

3.  Schedule  of  rjools  and  tasks. — Dr.  Wilson  explained  briefly  to  the  Commis- 
sion the  schedule  of  goals  and  tasks  that  is  in  process  of  being  worked  out  by  the 
staff,  designed  to  make  clear  the  various  activities  under  way  or  planned  ("con- 
tracts, staff  reports,  etc.)  to  achieve  the  various  goals  determined  by  each  of  the 
panels.  He  indicated  that  this  schedule  would  be  helpful  both  to  the  staff  and  to 
the  nanel  members  to  give  a  comprehensive  picture  of  the  work  underway,  the 
stage  to  which  it  has  progressed,  and  the  schedule  of  future  steps  to  be  taken. 
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4.  Legal  panel. — The  work  of  the  Legal  Panel  was  discussed  and  explained  by 
Dr.  Wilson  and  Paul  Bender.  There  was  a  brief  discussion  and  explanation  of 
the  Legal  Panel's  action  in  seekiug  the  constitutional  opinions  of  live  constitu- 
tional law  experts  on  questions  concerning  tbe  present  state  of  the  constitutional 
law  and  the  extent  to  which  legislation  might  constitutionally  go  in  the  regulation 
of  obscenity.  In  particular,  it  was  noted  that  an  inquiry  was  directed  as  to  how 
far  it  might  be  possible  for  legislation  to  go  to  modify  or  eliminate  the  factor  of 
social  value. 

These  constitutional  experts  will  be  requested  to  write  opinions  on  several 
questions  and  also  to  discuss  their  views  with  the  Legal  Panel.  One  of  the  Com- 
missioners, not  on  the  Legal  Panel,  indicated  an  interest  in  hearing  the  legal 
question  discussed;  it  was  concluded  that  the  best  way  to  handle  this  was  to 
notify  all  Commissioners  when  this  discussion  takes  place  and  to  invite  them  to 
attend  that  meeting  of  the  Legal  Panel. 

While  discussing  the  importance  of  getting  opinions  on  the  constitutional  prob- 
lems from  tbose  with  varying  viewpoints,  two  Commissioners  mentioned  that  the 
Commission's  General  Counsel  is  a  member  of  American  Civil  Liberties  Union 
and  on  the  Local  Executive  Board  of  the  Pennsylvania  and  Philadelphia  chapters 
and  might  be  thought  to  reflect  the  ACLU  viewpoint.  Chairman  Lockhart  pointed 
out  that  the  legal  positions  Paul  Bender  has  taken  in  Commission  deliberations 
are  inconsistent  with  the  ACLU  positions,  and  that  when  he  was  Assistant  to 
the  Solicitor  General  Mr.  Bender  also  took  positions  opposed  to  the  ACLU  posi- 
tion, as  indicated  in  the  affirmance  of  the  Ginzburg  conviction,  which  Mr.  Bender 
argued  in  the  Supreme  Court  in  support  of  the  conviction.  He  pointed  out  that  the 
ACLU  is  an  organization  that  seeks  to  defend  constitutional  rights  broadly  and 
that  many  members  of  ACLU  do  not  agree  with  particular  positions  that  the  or- 
ganization supports,  but  continue  to  support  ACLU  because  of  its  broad  service 
to  the  protection  of  many  constitutional  rights  in  other  areas.  Further,  it  was 
pointed  out  that  the  local  ACLU  committees  and  boards  on  which  Mr.  Bender  has 
served  have  not  considered  any  policy  problems  related  to  obscenity  control  dur- 
ing his  term  of  service.  Commissioner  Lynch,  the  Attorney  General  of  California, 
stated  that  he  considered  Paul  Bender's  work  as  General  Counsel  for  the  Com- 
mission to  be  completely  accurate  in  its  reflection  of  the  state  of  the  law,  and 
that  his  work  for  the  Commission  had  been  exceptionally  able  and  without  bias. 

Dr.  Wilson  reported  on  arrangements  being  made  for  a  study  of  the  police 
response  to  the  problem  of  obscenity  and  pornography  in  the  local  community  to 
be  carried  out  by  two  social  science  members  of  the  faculty  of  the  John  Jay 
College  of  Criminal  Justice  of  the  City  University  of  New  York.  The  research 
will  involve  interviews  with  police,  prosecutors,  and  others  in  15-20  cities  across 
the  nation.  The  interviews  will  be  designed  to  secure  information  regarding  the 
police  evaluation  of  the  seriousness  of  the  problem  of  obscenity  and  pornography 
in  their  community,  the  degree  of  cooperation  between  the  police  and  other  agen- 
cies— both  public  and  private — in  dealing  with  this  problem,  police  attitudes  to- 
ward the  issue  of  pornography,  the  problems  and  issues  involved  in  the  enforce- 
ment of  existing  obscenity  laws,  and  police  perceptions  of  the  relationship  be- 
tween pornography  and  other  crime.  A  summary  of  the  project  will  be  sent  to 
the  Legal  Panel  for  reactions  and  suggestions. 

Dr.  Wilson  also  reported  that  the  survey  of  prosecuting  attorneys  is  now  under- 
going computer  processing  and  analysis.  Statistical  tables  displaying  the  distri- 
bution of  responses  and  the  relationship  among  various  responses  will  be  the 
product  of  this  analysis.  The  staff  will  then  prepare  a  report  based  on  these  tables. 

Paul  Bender  reported  on  the  other  work  of  the  panel,  which  is  already  sum- 
marized in  the  report  of  the  Legal  Panel  previously  distributed  to  the  full  Com- 
mission. 

The  suggestion  was  made  that  it  would  be  useful  to  the  Commission  for  the 
legal  staff  to  organize  and  classify  the  various  types  of  obscenity  bills  now  pend- 
ing in  Congress. 

5.  Traffic  and  distribution  panel. — Dr.  Wilson  reported  on  a  new  project  that 
is  being  negotiated  with  the  Center  for  Criminal  Justice  at  the  Boston  University 
Law  School  as  a  result  of  the  Panel's  expression  at  its  last  meeting  of  need  for 
information  about  the  relationship  between  the  pornography  industry  and  or- 
ganized crime.  The  project  will  attempt  to  provide  a  definition  of  the  apparatus 
for  the  commercial  exploitation  of  erotic  material  at  both  the  production  and  dis- 
tribution stage  in  the  New  England  region  and  delineate  the  relationship,  if  any. 
between  these  activities  and  professional  and  organized  crime. 
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Dr.  Wilson  also  reported  that  the  details  of  a  study  of  consumers — customers 
of  retail  and  mail  outlets — is  being  negotiated. 

Jack  Sampson  reported  briefly  on  several  activities  : 

(a)  One  plan  to  take  a  census  of  adult  book  stores  has  fallen  through  and 
another  tack  is  being  pursued. 

(b)  Details  of  a  procedure  for  securing  a  count  of  new  titles  received  by  a 
wholesale  distributor  of  erotic  materials  in  a  specified  time  interval  is  being 
negotiated. 

(c)  A  lawyer  representing  several  producers  of  erotic  books  and  mag- 
azines has  tentatively  agreed  to  provide  an  "insiders"  estimate  of  the  vol- 
ume of  the  business. 

(d)  The  Post  Office  is  providing  the  Commission  with  data  on  amounts  of 
postage  bought  by  certain  mailorder  merchants  of  erotic  material  which  will 
form  the  basis  of  estimates  of  the  numbers  of  solicitations  and  the  amount  of 
sales  by  this  means.  The  Post  Office  had  never  collated  this  kind  of  empirical 
data  until  the  Commission  requested  it. 

(e)  A  study  of  the  nature  of  the  over  200.000  complaints  under  the  Anti- 
Pandering  Advertisements  Law  is  under  way. 

(f)  The  first  contacts  have  been  made  initiating  a  study  of  the  sexploita- 
tion movie  industry  similar  to  that  undertaken  of  the  erotic  book  and  mag- 
azine industry,  and 

(g)  A  start  has  been  made  in  trying  to  get  an  overview  of  the  hard-core 
pornography  industry.  The  description  of  this  area  will  necessarily  be  less 
definitive  because  it  is  a  patently  illegal  activity.  It  should  be  possible,  how- 
ever, to  get  a  broad  outline  of  the  industry  structure  if  not  accurate  estimates 
of  volume  of  business.  The  available  information  seems  to  indicate  that  this 
area  is  now  in  the  midst  of  drastic  change. 

In  connection  with  a  reference  to  Grove  Press  taking  on  the  distribution  of 
"I  Am  Curious  Yellow,"  and  an  established  motion  picture  producer  moving  into 
the  "sexploitation"  film  business,  Commissioner  Keating  suggested  that  consider- 
ation might  be  given  to  the  possibility  of  stockholders  suits  being  used  as  a  non- 
governmental control  device. 

6.  Confidentiality. — Reporting  for  the  Committee  appointed  to  propose  an  ap- 
propriate motion  relating  to  confidentiality,  Commissioner  Lynch  offered  the  fol- 
lowing motion,  which  was  seconded  by  Commissioner  Link :  "In  line  with  the 
common  practice  of  commissions,  it  is  the  policy  of  the  Commission  to  keep  con- 
fidential the  deliberations  of  the  Commission  and  the  various  panels.  There  shall 
be  no  dissemination  or  publication  of  any  papers,  discussions  or  reports  without 
the  express  authorization  of  a  majority  of  the  Commission."  In  discussion  it  was 
made  clear  that  this  motion  was  not  intended  to  foreclose  the  Commissioners 
from  discussing  the  subject  of  obscenity,  or  the  general  nature  of  the  Commis- 
sion's work  and  studies,  but  the  Chairman  expressed  the  hope  that  all  Commis- 
sion members  would  in  the  future,  as  in  the  past,  make  clear  that  any  comments 
are  their  own  and  not  the  views  of  the  Commission.  He  indicated  that  personally 
since  appointment  to  the  Commission,  he  had  felt  it  desirable  not  to  express  any 
views  on  the  subject  pending  enlightenment  from  the  research  undertaken  by  the 
Commission,  and  he  recommended  this  course  to  the  extent  consistent  with  a 
Commissioner's  other  obligation. 

On  being  put  to  a  vote,  Commissioner  Lynch's  motion  carried  15  to  1  with  all 
Commissioners  present  voting.  Commissioner  Keating,  who  cast  the  single  nega- 
tive vote,  stated  that  he  does  not  consider  himself  boimd  by  this  action  of  the 
Commission. 

Several  members  of  the  Commission  stated  that  Commissioner  Keating's  posi- 
tion that  he  would  not  treat  discussion  as  confidential  was  already  creating  for 
them  a  restraint  on  their  freedom  to  participate  in  discussions  within  the  Com- 
mission. For  some  it  was  a  constraint  on  their  freedom  to  try  out  ideas  they  might 
wish  to  explore  without  being  in  any  way  committed  to  the  ideas.  The  risk  that 
their  very  tentative  and  exploratory  comments  might  be  given  publicity  would 
cause  them  to  withhold  the  comments  and  thus  hamper  their  contribution  to  the 
Commission's  work.  Others  stated  that  they  had  information  with  respect  to  in- 
dividuals or  business  concerns  involved  in  the  pornography  business  or  informa- 
tion about  prospective  researchers  that  they  had  shared  with  the  Commission, 
that  it  was  important  to  continue  to  share  this  information,  but  it  would  be  im- 
possiblv  hazardous  to  do  so  if  the  information  were  not  to  be  kept  confidential. 
The  point  was  also  made  that  the  sources  of  information  about  the  pornography 
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business  would  be  lost  if  Commission  members  were  free  to  disclose  to  the  public 
information  that  would  be  put  before  them  in  the  reports  and  studies  under  way. 

Mr.  Keating  offered  for  the  rest  of  the  day  to  observe  confidentiality  in  order 
not  to  hamper  discussion. 

Chairman  Lockhart  appoint  a  committee  consisting  of  Commissioners  Gill, 
Greenwood,  and  Lehrman  to  consider  and  advise  with  the  Chairman  on  what 
might  be  done  to  solve  the  problem  raised  by  Commissioner  Keating's  refusal  to 
be  bound  by  the  confidentiality  policy. 

7.  Effects  panel. — Dr.  Wilson  outlined  several  projects  now  being  negotiated 
that  will  use  the  clinical  research  instrument  developed  at  the  Commission's 
request.  These  projects  will  compare  the  experience  with  erotic  materials  of  vari- 
ous groups  which  are  differentiated  by  their  manifestation  of  anti-social  charac- 
teristics in  order  to  test  the  relationship  between  exposure  to  erotic  materials 
and  anti-social  behavior. 

One  study  will  compare  individuals  who  have  been  institutionalized  because 
of  sexually  related  activities  and  individuals  with  sexual  "aberations"  who 
have  not  been  institutionalized  with  normals  matched  on  basis  of  age,  sex,  social 
class,  and  ethnic  group  membership.  This  study  may  also  get  similar  informa- 
tion about  experience  with  erotic  materials  from  samples  of  social-subgroups 
such  as  blacks,  Mexican-Americans,  and  '•hippies." 

A  second  study  will  compare  the  following  kinds  of  groups  in  a  similar  fashion  : 
probationary  juvenile  offenders,  residents  of  an  Air  Force  disciplinary  barracks, 
adult  offenders  in  jail,  students  at  the  Air  Force  Academy,  members  of  a  poverty 
retraining  program,  and  students  at  a  community  college.  This  study  will  also 
inquire  into  differences  among  groups  in  their  moral  reasoning  about  sex. 

A  third  study  will  compare  married  couples  who  are  characterized  by  (a) 
primary  sexual  problems;  (b)  secondary  sexual  problems;  (3)  non-sexual  prob- 
lems; and  (d)  being  happily  married. 

A  fourth  project  will  utilize  data  collected  eight  years  ago  on  a  cohort  study 
of  secondary  school  students  and  follow-up  data  regarding  juvenile  offenses — 
in  conjunction  with  new  data  on  experience  with  erotic  materials — to  study  the 
relationship  between  exposure  to  erotic  materials  and  anti-social  behavior  and 
to  study  the  relationship  between  personality,  interests,  and  social  character- 
istics and  experience  with  pornography. 

In  response  to  questions,  Dr.  Wilson  presented  a  brief  lecture  on  research 
design  and  statistical  analysis  that  would  be  involved  in  the  testing  for  the 
existence  of  a  relationship  between  two  variables.  Dr.  Wilson  further  empha- 
sized that  although  the  Commission's  research  program  would  produce  a  great 
amount  of  information  compared  with  what  already  exists,  it  will  only  be  the 
beginning  and  not  the  end  of  research  in  this  area ;  it  will  perhaps  raise  even 
more  questions  than  it  answers.  Dr.  Larsen  called  attention  to  the  impact  that 
the  Commission's  interest  has  already  had  in  legitimizing  research  in  this  area. 

8.  Positive  approaches  panel. — Dr.  Wilson  reported  that  recent  attacks  on 
sex  education  in  the  schools  had  created  a  climate  that  was  unfavorable  to 
research  in  this  area  and  that  the  Commission  staff  was  having  difficulty  in 
arranging  an  evaluation  of  a  sex  education  program.  The  long-range  effects  of 
this  attack  may  be  to  create  a  greater  need  and  receptiveness  to  evaluative 
research,  but  the  short-term  effects  are  creating  problems  for  the  Commission 
with  its  immediate  needs.  Several  potential  projects  have  fallen  through,  but 
the  staff  is  still  working  on  the  problem.  Dr.  Wilson  called  attention  to  the  fact 
that  information  relevant  to  sex  education  would  be  secured  from  the  national 
survey. 

The  report  on  the  movie-coding  system  will  be  delayed  6  weeks  because  the 
principal  investigator  has  undertaken  an  additional  data  collection  task  that 
is  needed  to  round  out  the  study  but  which  was  not  originally  planned. 

9.  The  national  survey. — Dr.  Wilson  reported  that,  the  staff  had  received  final 
proposals  from  four  organizations  to  conduct  the  national  survey  on  Monday. 
These  are  still  being  evaluated  by  the  staff  and  the  Effects  Panel.  A  couple 
of  the  proposals  look  very  competent  and  they  all  indicate  a  willingness  to  work 
with  the  Commission  in  adapting  the  survey  interview  schedule  that  has  been 
prepared  by  the  staff  reflecting  the  Commission's  interests.  The  instrument  is 
too  long  for  a  one-hour  interview.  The  cost  estimates  for  the  kind  of  survey  that 
the  Commission  desires  are  running  higher  than  anticipated.  The  staff  is  attempt- 
ing to  combine  several  different  information  requirements  into  one  data  gathering 
operation  in  order  to  make  the  project  more  cost-effective. 
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10.  Future  meetings.— The  conclusion  was  reached  that  greater  progress  would 

made  during  the  next  two  months  by  panel  meetings,  with  some  panels 

probably  holding  more  than  one  meeting.  It  was  agreed  that  the  next  meeting  of 

the  full  Commission  would  be  scheduled  tentatively  for  the  first  full  week  in 

January. 

The  meeting  adjourned. 

William  B.  Lockhart,  Chairman. 


Exhibit  19 

„  November  14,  1000. 

Charles  H.  Keating,  Jr.,  Esq. 
1811  Provident  Tower, 
Cincinnati,  Ohio 

Dear  Charles  :  After  much  thought  about  our  last  Commission  meeting  on 
October  20,  I  am  writing  to  request  you  to  reconsider  your  decision  not  to  observe 
the  confidentiality  policy  approved  unanimously  by  all  other  members  of  tbe 
Commission. 

Because  of  your  late  appointment  in  June  1969  to  succeed  Judge  Keating,  you 
did  not  participate  in  our  original  organizational  meeting  in  July  106S.  In  that 
meeting,  the  Commission  decided  unanimously  to  keep  its  deliberations  confiden- 
tial except  for  reports  or  statements  issued  by  the  Commission  itself  and  any 
dissents  thereto.  Implicit  in  that  decision  was  the  confidentiality  of  research  re- 
ports and  drafts  of  proposed  reports  until  release;!  by  the  Commission.  All  Com- 
mission members  have  faithfully  followed  this  confidentiality  policy,  viewing  it 
as  essential  to  effective  fulfillment  of  the  Commission's  task. 

This  explains  the  surprise  and  dismay  among  the  Commission  members  when, 
as  we  discussed  means  of  insuring  confidentiality  of  tentative  drafts  of  Panel 
and  Commission  reports,  you  informed  the  Commission  that  you  would  not  re- 
spect the  confidentiality  of  any  Commission  document  or  of  any  discussions  in 
Commission  meetings.  I  appreciated  your  frankness  in  making  explicit  your 
disagreement  with  the  confidentiality  policy. 

Since  you  did  not  participate  in  the  original  decision  establishing  this  policy. 
you  were  entitled  to  have  the  issue  reconsidered  in  the  light  of  your  expressed 
conviction  that  Commission  discussion  and  documents  should  be  as  much  in  the 
public  domain  as  debates  on  the  floor  of  Congress.  1  therefore  appointed  a  com- 
mittee chaired  by  the  Attorney  General  of  California  to  consider  the  confiden- 
tiality policy.  As  you  know,  that  Committee  recommended  and  the  Commission 
approved  the  following  policy  : 

In  line  with  the  common  practice  of  commissions,  it  is  the  policy  of  this 
Commission  to  keep  confidential  the  deliberations  of  the  Commission  and  the 
various  panels.  There  shall  be  no  dissemination  or  publication  of  any  papers, 
discussions,  or  reports  without  the  express  authorization  of  a  majority  of 
the  Commission. 

The  vote  was  unanimous,  save  for  your  one  dissent. 

Despite  your  statement  immediately  after  the  vote  that  you  did  not  consider 
yourself  bound  by  the  Commission's  action.  I  hope  that  on  reconsideration  you 
will  decide  to  accept  and  observe  the  procedures  adopted  by  the  Commission  to 
govern  its  operations  in  a  15  to  1  vote  (really  17  to  1 :  both  absent  Commissioners 
concur  in  the  decision).  The  reasons  for  the  policy  are  most  persuasive.  Indeed, 
the  policy  is  essential  to  effective  functioning  of  the  Commission  in  this  sensitive 
area.  Let  me  outline  some  of  the  reasons  for  your  thoughtful  consideration. 

Please  keep  in  mind  that  the  confidentiality  policy  refers  to  premature  dis- 
closure of  discussions,  data,  tentative  reports,  proposals  and  the  like  before  they 
have  been  analyzed  and  approved  by  the  Commission,  and  incorporated  in  a  bal- 
anced report  that  reflects  the  Commission's  judgment  on  these  sensitive  issues. 
The  Commission  encourages  vigorous  advocacy  of  conflicting  views  and  inter- 
pretations of  data  within  the  Commission  as  a  means  of  formulating  a  balanced 
judgment.  And  as  the  Progress  Report  released  last  summer  shows,  the  Commis- 
sion recognizes  the  right  to  dissent  publicly  when  the  views  of  the  majority  have 
been  formulated.  It  is  only  premature  public  disclosure  and  discussion  that  the 
confidentiality  policy  forecloses  and  that  for  the  following  reasons. 
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1.  The  threat  of  premature  disclosure  of  Commission  discussions  will  inhibit 
the  free  and  open  exchange  and  discussion  of  ideas,  viewpoints,  and  proposals 
that  are  so  essential  to  arriving  at  a  soundly  based,  balanced  judgment  <»n  the 
critical  and  sensitive  issues  before  the  Commission.  Members  of  the  Commission 
must  feel  free  to  advance  for  consideration  views  or  proposals  tentatively  held, 
or  suggested  to  them  as  worthy  of  discussion,  without  fear  that  they  or  the 
Commission  will  be  charged  publicly  and  prematurely  with  holding  views  that 
do  not  in  fact  represent  their  considered  and  mature  judgment.  We  have  on  the 
Commission  members  in  sensitive  public  positions,  as  well  as  members  from 
various  mass  media,  whose  freedom  to  enter  into  discussion  will  be  seriously 
inhibited  if  they  are  under  the  threat  of  a  public  disclosure  of  statements  made 
or  positions  taken  in  discussion  prior  to  the  authorized  release  of  the  Commis- 
sion's considered  conclusions. 

2.  The  threat  of  premature  disclosure  will  inhibit  the  development  and  discus- 
sion within  the  Commission  as  a  whole  of  proposals  for  control  of  obscenity. 
These  proposals  are  efforts  to  see  what  can  be  done  by  way  of  developing  work- 
able definitions  and  methods  of  control,  but  their  unauthorized  public  release 
would  give  the  impression  that  they  represent  the  conclusions  and  recommenda- 
tions of  the  Commission. 

3.  The  threat  of  premature  disclosure  would  dry  up  sources  of  information 
about  the  pornography  industry.  You  will  recall  that  two  members  of  the  Com- 
mission stated  that  information  in  their  possession  concerning  those  involved 
in  pornography  and  its  distribution  could  not  be  disclosed  if  the  inforniaten  is 
not  to  be  kept  confidental.  Further,  disclosure  of  any  part  of  the  considerable 
volume  of  data  we  are  presently  obtaining  from  those  in  the  pornography  indus- 
try would  immediately  dry  up  all  such  sources  of  information.  Without  the  confi- 
dentiality policy  the  information  thus  obtained  could  not  be  laid  before  the 
Commission  for  discussion  until  all  our  investigatory  work  is  completed. 

4.  Premature  disclosure  of  details  concerning  ongoing  research,  or  of  tenta- 
tive findings  based  upon  partially  completed  research,  would  jeopardize  the  suc- 
cessful and  accurate  completion  of  our  difficult  research  program.  Social  science 
research  is  peculiarly  sensitive  to  publicity ;  the  results  can  be  warped  by  ad- 
vance publicity  concerning  the  study  being  made.  For  example,  one  research 
study  of  importance  had  to  be  cut  short  because  publicity  about  it  reached  the 
local  papers.  For  dependable  results  in  the  Commission-sponsored  research  we 
simply  must  preserve  confidentiality. 

5.  Premature  public  disclosure  of  discussions  and  tentative  drafts  of  reports 
and  proposals  in  this  emotion-charged  area  would  create  false  hopes  for  some 
and  false  fears  for  others  and  place  the  Commission  in  the  middle  of  a  public 
debate  and  controversy  inconsistent  with  its  obligation  to  make  a  dispassionate 
study.  Such  intermittent  public  disclosure  by  its  very  nature  cannot  encompass 
the  range  of  the  Commission's  interests  or  keep  them  in  reasonably  accurate 
focus.  There  will  be  ample  opportunity  for  public  debate  when  the  Commission 
completes  its  study  and  releases  its  data,  its  conclusions  and  recommendations, 
along  with  such  dissents  as  may  develop  within  the  Commision.  At  that  point 
the  Commission's  recommendations  will  doubtless  be  the  subject  of  extensive 
legislative  hearings  in  Congress  and  the  state  legislatures. 

I  am  sure  you  are  aware  that  considerations  such  as  these  have  caused  the 
development  of  the  common  practice  among  study  Commissions  such  as  ours 
to  adopt  similar  confidentiality  policies.  Since  our  October  29  meeting,  I  have 
checked  on  the  practice  and  have  found  no  Commission  that  did  not  observe 
such  a  policy.  For  example,  this  was  true,  as  you  know,  in  the  recent  Presidential 
Commissions  on  Crime  and  on  Violence. 

Charles,  you  can  be  a  very  real  asset  to  the  Commission.  You  can  bring  tc 
our  deliberations  a  background  and  knowledge  about  our  problem  that  many 
Commission  members  lack.  I  urge  you  to  reconsider  yotir  point  of  view  to  avoid 
circumscribing  your  useful  relationship  with  the  Commission  and  the  consequent 
effectiveness  of  your  contribution  to  its  work  during  the  all-important  months 
ahead. 

After  you  have  given  this  a  few  days'  thought,  please  let  me  know  your 
decision  concerning  adherence  to  the  confidentiality  policy. 

Sincerely, 

William  B.  Lockhart. 
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Exhibit  20 

Citizens  for  Decent  Literature.  Inc., 
Dedicated  to  Decency  in  the  Mass  Media, 

Los  Angeles,  Calif.,  November  22,  1969. 
Dean  William  B.  Lockhart. 

Chairman,  Commission  on  Obscenity  and  Pornography. 
Washington,  D.C. 

Dear  Dean  Lockhart  :  I  appreciate  your  taking  the  time,  though,  and  evident 
effort  to  write  me  your  November  14  letter. 

We  are  in  basic  conflict.  I  consider  the  floodtide  of  filth  in  magazines,  paper- 
backs, and  on  the  motion  picture  screens  of  America  to  be  an  imminent  danger 
to  our  nation.  I  am  quite  sure  that  when  Congress  passed  legislation  and  the 
President  signed  it,  thus  creating  the  Presidential  Commission  on  Obscenity 
and  Pornography,  that  the  underlying  rationale  was  that  there  was  a  serious 
problem,  about  which  something  must  be  done — positive  control  of  the  por- 
nographers. 

I  observe  the  Commission  engaged  in  debate  as  to  whether  there  is  a  problem 
and  even  as  to  whether  or  not  there  should  be  any  controls.  Recourse  for  factual 
information,  legal  advice,  and  philosophical  theory  from  the  academic  com- 
munity never  appealed  to  me  as  a  method  of  learning  about  the  obscenity  problem 
or  controlling  the  pornographers.  Indeed,  the  fruits  of  the  Commission's  ex- 
penditures of  time  and  money  in  this  area  confirm  my  observations. 

I  think  our  society,  which  groans  under  the  burden  of  obscenity,  is  entitled  to 
know  what  is  being  done.  The  immediacy  of  the  problem  will  not  tolerate  a  "wait 
and  see  what's  done"  attitude  on  my  part. 

I,  evidently  opposite  to  all  other  members  of  the  Commission,  believe  that  the 
Commission  should  immediately  undertake  a  factual  investigation  and  revela- 
tion to  the  public  of  the  facts  and  figures  and  persons  in  the  pornography  industry 
in  the  United  States.  Concurrently,  I  believe  that  the  Presidential  Commission 
should  have  studied  and  should  now  be  recommending  to  judge,  prosecutor,  and 
law  enforcement  officer  how  (basically  under  existing  laws)  to  arrest,  prosecute, 
and  convict  and  thus  stop  the  pornographers. 

You  referred  at  one  point  in  your  letter  to  Attorney  General  Lynch  of  Cali- 
fornia who  stated  that  information  in  his  possession  concerning  those  involved 
in  pornography  and  its  distribution  could  not  be  disclosed  to  the  Commission 
if  the  information  is  not  to  be  kept  confidential.  My  reply  is  that  Mr.  Lynch  has 
been  Attorney  General  of  the  State  of  California  during  a  period  wherein  that 
state  has  become  perhaps  the  world's  leading  source  for  the  most  vile  and  de- 
praved and  perverted  printed  and  pictured  material  that  was  ever  released  in  the 
history  of  man.  I  would  observe  that  perhaps  the  information  he  is  keeping  con- 
fidential should  have  been  disclosed  a  long  time  ago. 

My  conclusion  is  that  I  trust  the  intelligence  and  the  ability  of  the  American 
people  to  absorb  and  properly  act  upon  a  variety  of  information  as  well  as  T  trust 
any  member  of  the  Commission  to  do  the  same  thing.  I  cannot  agree  with  the 
rtoiicv  of  a  Commission  dealing  with  a  problem  so  intimately  associated  with  the 
moral  welfare  of  the  people  of  the  United  States,  funded  by  those  same  people 
and  staffed  by  the  President  of  the  United  States,  which  keeps  secret  its  informa- 
tion and  its  deliberations.  Accordingly,  I  continue  to  decline  adherence  to  the 
confidentiality  policy. 

I  note  that  under  the  terms  of  my  appointment  I  serve  "during  the  pleasure 
of  the  President  of  the  United  States  for  the  time  being."  I  suggest  that  if  you 
feel  the  Commission  cannot  fulfill  its  role  in  view  of  my  position  that  you  write 
the  President  suggesting  he  withdraw  my  appointment.  Otherwise,  I  have  no  in- 
tention of  resigning,  and  I  know  of  nothing  which  prohibits  me  from  attending 
Commission  sessions. 

Yours  truly,  •  -   ly  T 

Charles  H.  Keating,  Jr. 
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Exhibit  21 

Citizens  for  Decent  Literature,  Inc., 
Dedicated  to  Decency  in  the  Mass  Media, 

Los  Angeles,  Calif.,  September  17, 1969. 
Dean  William  B.  Lockhart, 
I  Diversity  of  Minnesota  Law  School, 
125  Fraser  Hall,  Minneapolis,  Minn. 

Dear  Dean  Lockhart  :  My  reply  to  your  invitation  to  indicate  my  choice  as 
to  the  Commission  panel  on  which  I  would  like  to  serve  was  delayed  so  that  I 
would  be  able  to  consider  fully  your  kind  invitation. 

I  am  obliged  to  advise  that  my  disenchantment  with  the  direction  of  the  Com- 
mission and  the  capabilities  and  performance  of  the  staff  is  such  that  I  am  at  a 
loss  to  pick  a  spot  where  my  services  might  be  constructive  and  useful. 

It  is  my  opinion  that  I  should  not  serve  as  a  member  of  any  specific  panel  but 
that  with  your  permission  I  may,  for  the  time  being  at  least,  serve  as  a  Com- 
mission member-at-large  entitled  to  attend  and  participate  with  any  or  all  of 
the  panels  in  their  meetings  and  deliberations.  Should  this  suggestion  not  be  ac- 
ceptable, then  I  would  propose  that  I  be  left  off  of  a  specific  panel  at  this  time 
and  only  attend  the  general  meetings  of  the  Commission. 

I  assume  from  their  remarks  that  several  members  of  the  Commission  presume 
a  predisposition  and  bias  on  my  part ;  namely,  that  I  view  the  Commission  to  be 
mandated  to  study  the  nature  and  extent  of  the  obscenity  and  pornography  prob- 
lem and  to  get  something  done  about  it.  This,  of  course,  is  my  position.  These 
members  apparently  find  my  interpretation  troublesome.  I  make  this  observa- 
tion so  that  you  may  understand  that  I  am  amazed,  shocked,  and  saddened  that 
my  position  and  my  interpretation  is  viewed  with  deep  dissatisfaction  by  cer- 
tain members  of  the  Commission,  particularly  since  the  problems  created  by  the 
onslaught  of  the  pornographers  worsen  as  we  strive  to  educate  Commission  mem- 
bers woefully  uninformed  on  the  basics  of  the  problem  of  pornography  and  por- 
nographers. Then,  too  to  find  censure  from  Commission  members  whose  own  dis- 
positions are  obviously  fixed  in  a  posture  I  would  consider  protective  of  the 
pornographers  and  catalytic  to  pornography  is  very  disheartening.  Most  shocking 
of  all  is  a  staff  replete  with  individuals,  particularly  the  Executive  Director, 
who,  in  my  experience  and  judgment,  are  totally  without  the  background,  exper- 
ience, or  attitude  to  perform  the  task  to  which  they  have  been  set.  For  example, 
it  is  extremely  distressing  to  find  a  member  of  the  American  Civil  Liberties 
Union  as  Chief  Counsel  for  the  Commission.  Such  a  person  to  be  a  member  of 
the  Commission  is  perhaps  understandable,  but  to  be  a  member  of  the  staff,  much 
less  Chief  Counsel,  is  unbelievable. 

Again,  my  observations  are  made  only  for  the  purpose  of  your  better  evaluat- 
ing my  reaction  to  the  initial  meeting  of  the  Commission  and  my  response  to  your 
invitation  to  select  a  panel  on  which  to  serve. 
Tours  truly, 

Charles  H.  Keating,  Jr. 

September  19,  1969. 
Mr.  Charles  N.  Keating,  Jr., 
Provident  Tower,  18th  Floor, 
Cincinnati,  Ohio 

Dear  Mr.  Keating:  I  have  your  letter  of  September  17.  At  its  first  meeting 
the  Commission  realized  and  agreed  that  the  breadth  of  areas  in  which  the  Com- 
mission must  work  required  a  division  of  responsibility  within  the  Commission 
so  that  each  Commissioner  could  give  special  attention  and  time  to  one  of  the 
four  panel  areas.  Hence  we  agreed  that  each  Commissioner  would  be  assigned 
to  one  of  the  four  panels.  This  does  not  prevent  Commissioners  from  having 
appropriate  interest  in  the  work  of  the  other  panels  to  which  he  is  not  assigned. 
If  a  Commissioner  wishes,  he  may,  of  course,  attend  the  meeting  of  another  panel 
as  an  observer. 

Since  you  have  no  preference,  I  have  assigned  you  for  the  present  to  the  Legal 
Panel  as  your  special  responsibility.  It  is  in  the  area  of  legal  problems  and  en- 
forcement techniques  and  problems  that  your  experience  and  special  qualifica- 
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tions  will  be  of  greatest  value  to  the  Commission.  Here  also  is  where  Judge 
Keating,  whom  you  replaced,  served  effectively,  leaving  us  a  vacancy  that  needs 
filling.  I,  therefore,  hope  you  will  give  the  work  of  this  Panel  your  special  atten- 
tion and  make  this  your  major  responsibility  at  this  time. 

I  hope  you  will  be  at  the  Legal  Panel's  meeting  on  next  Monday  and  Tuesday. 
Sincerely  yours, 

William  B.  Lockhart,  Chairman. 


September  22,  1969. 
Dean  William  Lockhart, 
%  Neiv  York  Hilton  Hotel 
Xeir  York,  X.Y. 

Dear  Dean  Lockhart  :  Upon  your  urging  me  to  come  to  the  Legal  Panel  meet- 
ing in  New  York  on  Monday  and  Tuesday,  I  found  previous  commitments  un- 
alterable. 

Because  you  were  kind  enough  to  set  aside  time  for  discussion  of  the  Oregon 
case  along  with  your  expressed  desire  to  have  me  at  this  meeting  of  the  Legal 
Panel,  I  have  asked  Mr.  James  J.  Clancy,  an  extremely  close  associate  of  mine 
and  attorney,  to  come  from  California  as  my  proxy  at  the  Legal  Panel's  meeting. 

I  trust  you  will  honor  this  authorization,  proxy,  and  power  from  the  under- 
signed to  Mr.  James  J.  Clancy  to  act  fully  and  on  my  behalf  in  all  matters  on 
Monday  and  Tuesday  at  the  Legal  Panel  sessions.  Mr.  Clancy  and  1  have  con- 
sulted at  length  regarding  the  Oregon  case,  and  Mr.  Clancy  is  fully  prepared  to 
discuss  same. 

With  appreciation  for  your  tolerance  in  this  matter,  I  am 

Yours  very  truly, 

Charles  H.  Keating,  Jr. 

September  23,  1969. 
Mr.  Charles  H.  Keating,  Jr., 
1811  Provident  Tower, 
Cincinnati,  Ohio. 

Dear  Mr.  Keating:  This  is  in  response  to  your  letter  of  September  22. 

I  can  understand  your  inability  to  attend  the  Legal  Panel  meetings  in  New 
York,  since  you  had  not  planned  to  attend  until  receiving  my  telegram  urging 
you  to  do  so. 

We  very  much  appreciated  your  arranging  to  have  Mr.  Clancy  available  to 
fill  us  in  on  the  Oregon  case.  He  was  most  helpful  in  doing  so. 

As  Mr.  Clancy  told  you.  the  Legal  Panel  decided  it  would  not  be  proper  to 
permit  Mr.  Clancy  to  participate  in  the  Panel  meeting  as  your  representative. 
We  are  each  appointed  to  the  Commission  in  our  individual  capacities  only.  On  a 
number  of  occasions,  individual  Commissoners  have  been  unable  to  attend 
Commission  or  Panel  meetings,  but  we  have  never  before  had  any  suggestion 
that  a  Commissioner  could  send  a  substitute.  The  Panel  decided  unanimously 
this  would  be  inappropriate.  Your  request  and  the  decision  of  the  Panel  will 
be  reported  to  the  full  Commission.  If  you  wish,  you  may,  of  course,  raise  at 
the  next  Commission  meeting  whether  a  change  should  be  made  in  this  regard. 

I  hope  you  will  find  it  possible  to  attend  the  future  meetings  of  the  Legal 
Panel.  We  will  be  sending  you  the  report  of  the  Panel's  September  22-23  meeting. 
Sincerely  yours, 

William  B.  Lockhart,  Chairman. 

December,  20,  1969. 
Dean  William  B.  Lockhart, 

Chairman,  Commission  on  Obscenity  and  Pornography.  1016  16th,  Street,  NW., 
Washington,  D.C. 
Dear  Dean  Lockhart:  Please  advise  me  of  the  time  and  place  of  all  Panel 
meetings.  I  assume  I  am  welcome  to  attend  any  or  all  Panel  meetings  at  my 
discretion.  Please  advise  in  this  regard. 
Yours  truly, 

Charles  H.  Keating,  Jr. 
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Januahj  2,  1969. 
Charles  H.  Keating,  Esq., 
1811  Provident  Tower, 
Cincinnati,  Ohio. 

Dear  Charles:  I  regret  that  my  absence  f Dr  a  week  at  the  annual  meeting 
of  the  Association  of  American  Law  Schools,  where  1  shed  my  responsibilities 
as  President,  prevented  my  seeing  until  today  your  letter  concerning  panel 
meetings,  forwarded  to  me  by  Cody  Wilson. 

As  1  indicated  in  my  letter  of  September  19,  it  is  my  view  that  members 
of  the  Commission  may  attend,  as  observers,  meetings  of  panels  to  which  they 
are  not  assigned.  In  attending  the  meeting  of  a  panel  of  which  he  is  not  a 
member,  a  commissioner  is  there  to  observe — not  to  participate  as  a  member 
of  the  panel.  If  we  are  to  get  on  and  complete  our  work,  it  is  simply  not  possible 
to  take  the  time  to  give  to  those  from  other  panels  the  necessary  background 
to  enable  him  to  meaningfully  participate  in  the  discussions.  But  each  panel's 
findings,  reports,  and  recommendations  will  be  subject  to  clarification  and  full 
discussion  at  meetings  of  the  whole  Commission  that  will  be  scheduled  as  tbe 
research  results  unfold. 

You  should  be  aware,  of  course,  that  the  reports,  evidence  and  discussion  at 
the  panel  meetings  are  subject  to  the  confidentiality  policy  established  by  the 
Commission.  There  is  no  intention  to  stifle  criticism  of  the  "direction"  of  the 
Commission's  work — though  you  are  badly  mistaken  in  your  interpretation  of 
our  direction — but  it  is  essential  that  there  be  no  release  of  reports,  research, 
data,  evidence,  or  internal  discussions  until  authorized  by  the  Commission. 

The  Traffic  and  Distribution  Panel  is  scheduled  to  meet  in  Los  Angeles  on 
January  6  and  7,  and  the  Effects  Panel  in  New  York  on  January  14.  I  will 
ask  the  staff  to  send  you  details  concerning  these  meetings.  Ordinarily  we  can- 
not pay  travel  expenses  for  one  who  is  not  a  panel  member  to  go  to  a  panel 
meeting  so  far  away  as  the  Traffic  Panel  meeting  on  this  occasion.  But  because 
of  your  strong  interest  in  the  work  of  that  panel,  I  will  authorize  your  expenses 
on  this  one  occasion  if  you  wish  to  attend.  I  think  we  can  ordinarily  meet  your 
expenses  to  attend  panel  meetings  other  than  your  own  when  they  are  held  in 
the  East,  but  we  may  have  to  reconsider  this  practice  if  many  Commission  mem- 
bers desired  to  attend  panels  not  their  own  because  of  our  limited  budget  that 
must  cover  all  of  our  future  expenses  until  we  wind  up  the  work  of  the  Com- 
mission. 

I  should  add.  so  that  there  will  be  no  misunderstanding,  that  in  my  opinion  the 
Commission  will  not  be  justified  in  compensating  with  a  salary  per  diem  volun- 
tary attendance  at  the  meeting  of  another  panel  as  an  observer.  That  is  out- 
side a  Commissioner's  assignment;  the  evidence  and  findings  of  each  panel  will 
be  available  for  discussion  and  consideration  by  all  Commissioners  at  the  ap- 
propriate time  at  the  Commission  meetings,  for  which  there  will  be  compensa- 
tion. 

Sincerely, 

William  B.  Lockhart,  Dean. 

January  10,  1970. 
Dean  William  B.  Lockhart, 

University  of  Minnesota  Law  School.  University  of  Minnesota, 
Minneapolis,  Minn. 

Dear  Dean  Lockhart  :  Thank  you  for  your  letter  of  January  2. 

I  will  appreciate  your  having  the  Commission  advise  me  of  the  time  and  place 
of  the  meetings  of  the  various  panels.  There  is  no  need  for  the  Commission  to 
concern  itself  with  the  question  of  my  expenses,  travel  or  otherwise,  in  attending 
such  meetings  as  I  choose.  I  will  cover  my  own  expenses  in  this  regard.  I  under- 
stand that  attendance  does  not  carry  with  it  the  prerogative  of  participation. 
May  I  send  personal  representatives  to  sit  in  on  these  sessions? 

I  must  reiterate  for  the  reasons  mentioned  in  my  letter  of  November  22,  1969, 
that  I  do  not  consider  myself  bound  in  any  way  to  the  Commission  or  the  Panels' 
policy  of  "confidentiality." 
Yours  truly, 

Charles  H.  Keating,  Jr. 
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January  19,  1970. 
Charles  H.  Keating,  Jr.,  Esq., 
Citizens  for  Decent  Literature,  Inc., 
5670  Wilshire  Blvd.,  Suite  1680,  Los  Angeles,  Calif. 

Dear  Charles  :  I  have  your  letter  of  January  10. 

I  will  arrange  for  the  staff  to  inform  you  of  the  time  and  place  of  meetings 
of  the  various  panels. 

For  the  reason  stated  in  my  letter  to  you  of  September  23,  1969,  it  is  the  Com- 
missioners themselves  who  are  permitted  to  attend  panel  meetings,  not  personal 
representatives.  I  am  sure  the  Commission  would  not  authorize  representatives 
of  Commissioners  to  attend  panel  meetings  and  I  cannot  do  so. 

You  realize,  of  course,  that  I  cannot  waive  the  Commission's  ruling  on  con- 
fidentiality. It  is  my  obligation  as  chairman  to  make  clear  to  all  Commission 
members  their  obligation  in  this  regard.  I  have  already  explained  the  reason  for 
this  policy. 

Sincerely, 

William  B.  Lockhart,  Dean. 


Exhibit  22 

Commission  on  Obcenity  and  Pornograpy, 

Washington,  D.C.  May  26, 1970. 

Dear  Father  Hill:  I  understand  that  you  have  asked  for  copies  of  all  re- 
ports now  under  study  by  the  Effects  Panel.  While  most  of  these  are  not  final 
or  complete  reports  and  are  still  under  revision  and  completion  by  the  research 
contractors,  they  will  be  made  available  for  your  study  and  consideration  with 
the  understanding  that  you  will  observe,  with  respect  to  these  reports,  the  Com- 
mission's policy  to  keep  confidential  and  not  to  "disseminate  any  of  the  Com- 
mission's papers,  discussions,  or  reports"  until  authorized  to  do  so  by  action  of 
the  Commission.  This  is  particularly  important  in  this  case  when  the  reports 
are  incomplete  and  must  be  related  to  each  other  and  critically  appraised  as  a 
whole  before  we  reach  conclusions.  It  would  be  most  misleading  to  release  in- 
formation concerning  these  reports  until  the  Effects  Panel  completes  its  analysis 
of  the  full  range  of  research  and  submits  its  report  to  the  Commission,  backed 
up  by  the  completed  research  reports.  Even  at  that  time  only  the  Commission  can 
release  the  reports  to  Congress  and  make  them  public. 

In  view  of  your  reservations  about  observing  the  confidentiality  policy,  and 
your  premature  and  fragmentary  release  of  one  incomplete  research  report,  the 
Effects  Panel  has  directed  me  to  obtain  your  assurance  that  you  will  observe 
that  policy  in  your  study  of  these  reports  before  making  them  available  to  you. 
I  concur  in  that  decision  and  hope  you  will  conclude  that  you  can  give  me  that 
assurance.  Upon  receiving  your  assurance,  the  reports  will  be  sent  to  you  imme- 
diately. 

When  the  Effects  Panel  completes  its  report,  that  report  and  the  supporting 
papers  will  be  available  to  all  Commission  members.  Confidentiality  will,  of 
course,  be  expected  until  the  Commission  makes  its  report  to  Congress  and  the 
President. 

Sincerely  yours, 

William  B.  Lockhart,  Chairman. 

The  National  Commission  on  Obscenity  and  Pornography  was  estab- 
lished by  the  Congress,  although  its  members  were  appointed  by  the 
President. 

Tt  is,  of  course,  too  soon  to  assess  implementation  of  the  recommen- 
dations of  this  particular  Commission,  and  I  am  sure  that  the  re- 
sponses of  the  Senate  and  the  White  House  in  rejecting  the  Commis- 
sion's report  suggest  that  any  implementation  may  come  only  after  a 
long  time,  if  ever. 

Dean  Lockhart,  Dr.  Wilson  and  Mrs.  Banister,  we  welcome  you. 

The  committee  will  be  glad  to  hear  from  you  at  this  time.  Go  right 
ahead. 


85 

STATEMENT  OF  DEAN  WILLIAM  LOCKHART,  LAW  SCHOOL  OF 
THE  UNIVERSITY  OF  MINNESOTA,  FORMER  CHAIRMAN  OF 
THE  NATIONAL  COMMISSION  ON  OBSCENITY  AND  PORNOG- 
RAPHY: ACCOMPANIED  BY  DR.  CODY  WILSON,  VISITING  PRO- 
FESSOR AT  THE  GEORGE  WASHINGTON  UNIVERSITY,  FORMER 
EXECUTIVE  DIRECTOR  OF  THE  COMMISSION;  AND  MRS.  VIR- 
GINIA BANISTER,  MEMBER  OF  THE  PRESIDENT'S  COMMISSION 
ON  FEDERAL  STATISTICS,  FORMER  STAFF  MEMBER  OF  TEE  NA- 
TIONAL COMMISSION  ON  OBSCENITY  AND  PORNOGRAPHY 

Mr.  Lockhart.  I  did  file  a  brief  written  statement  addressed  to  what 
I  understood  to  be  the  Commission's  focus,  the  problem  of  implement- 
ing the  Commission's,  let  me  say,  reports  instead  of  recommendations, 
in  view  of  your  last  statement. 

(Dean  Lockhart 's  written  statement  follows :) 

Statement   of    William    B.    Lockhart,    Chairman,    Commission 
on  Obscenity  and  Pornography 

The  Commission  on  Obscenity  and  Pornography  was  created  by  Public  Law 
90-100  in  196V.  Congress,  in  this  Act,  found  the  traffic  in  obscenity  and  por- 
nography to  be  "a  matter  of  national  concern."  The  Federal  Government  was 
deemed  to  have  a  "responsibility  to  investigate  the  gravity  of  this  situation  and 
to  determine  whether  such  materials  are  harmful  to  the  public,  and  particularly 
to  minors,  and  whether  more  effective  methods  should  be  devised  to  control  the 
transmission  of  such  materials."  To  this  end,  the  Congress  established  an  ad- 
visory commission  whose  purpose  was,  "after  a  thorough  study  which  shall  in- 
clude a  study  of  the  causal  relationship  of  such  materials  to  antisocial  behavior, 
to  recommend  advisable,  appropriate,  effective,  and  constitutional  means  to  deal 
effectively  with  such  traffic  in  obscenity  and  pornography." 

Congress  assigned  the  Commission  four  specific  tasks : 

"(1)  with  the  aid  of  leading  constitutional  law  authorities,  to  analyze  the 
laws  pertaining  to  the  control  of  obscenity  and  pornography ;  and  to  evaluate 
and  recommend  definitions  of  obscenity  and  pornography  ; 

"(2)  to  ascertain  the  methods  employed  in  the  distribution  of  obscene  and  por- 
nographic materials  and  to  explore  the  nature  and  volume  of  traffic  in  such 
materials ; 

"(3)  to  study  the  effect  of  obscenity  and  pornography  upon  the  public,  and 
particularly  minors,  and  its  relationship  to  crime  and  other  antisocial  behaviors ; 
and 

"(4)  to  recommend  such  legislative,  administrative,  or  other  advisable  and 
appropriate  action  as  the  Commission  deems  necessary  to  regulate  effectively  the 
flow  of  such  traffic,  without  in  any  way  interfering  with  constitutional  rights." 

The  Commission  was  authorized  to  hold  hearings  (but  it  was  not  provided 
with  the  power  of  subpoena),  to  consult  with  representatives  of  State  and 
local  governments  and  private  organizations,  to  obtain  official  data  from  any 
Federal  executive  department,  and  to  make  contracts  with  competent  public 
and  private  agencies  to  conduct  research  for  the  purpose  of  securing  necessary 
scientific  data. 

The  Commission  was  directed  to  report  its  findings  and  recommendations  to 
the  President  and  the  Congress  within  two  years  and  to  "cease  to  exist  ten  days 
following  the  submission  of  its  final  report." 

The  Commission  used  all  the  procedures  for  securing  information  that  it  was 
authorized  to  use,  but  it  depended  in  particular  upon  contracts  for  research 
to  produce  scientific  data.  The  Commission,  in  its  first  meeting,  explored,  with 
the  aid  of  experts,  the  available  information  about  law,  traffic,  and  effects. 
The  consensus  of  that  meeting  was  that  there  was  not  then  available  sufficient 
existing  factual  evidence  to  provide  a  satisfactory  basis  for  informed  policy 
recommendations.  The  Commission  thereupon  decided  that  its  primary  and  prin- 
cipal function  would  be  to  undertake  a  research  program  designed  to  provide 
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the  empirical  information  asked  for  by  Congress,  which  would  provide  the  basis 
for  informed  policy  recommendations.  The  Commission's  energies  were  devoted 
at  the  beginning  principally  to  the  design  and  implementation  of  this  research 
program,  at  a  later  point  to  the  assimilation  and  integration  of  the  results  of 
the  research,  and  finally  to  the  discussion  of  alternatives  and  the  making  of 
decisions  regarding  recommendations. 

On  September  30,  1970,  the  Commission  delivered  its  final  report  to  the  Presi- 
dent, the  President  of  the  Senate,  the  Speaker  of  the  House  of  Representatives, 
and  to  each  individual  Senator,  Member  of  the  House,  and  Member  of  the 
Cabinet.  The  Commission's  authorization  to  expend  money  expired  on  that  day, 
and  it  ceased  functioning  immediately. 

The  Commission"s  Final  Report  consisted  of  an  overview  of  findings,  a  set 
of  nonlegislative  and  legislative  recommendations,  a  more  extended  exposition 
of  its  findings,  and  a  set  of  separate  statements  by  individual  members  of  the 
Commission.  The  Commission  also  arranged  for  the  publication  of  a  series  of 
Technical  Reports  which  would  make  available  the  details  of  the  data  developed 
by  the  Commission,  its  staff,  and  those  individuals  and  groups  who  contributed 
to  its  research  program. 

The  focal  recommendation  of  the  Commission  was  for  "continued  open  dis- 
cussion, based  on  factual  information,  on  the  issues  regarding  obscenity  and 
pornography." 

Discussions  of  obscenity  and  pornography  in  the  past  have  often  been  devoid 
of  fact — there  were  new  facts  in  existence.  Popular  rhetoric  has  often  contained 
a  variety  of  estimates  of  the  size  of  the  "smut"  industry  and  assertions  re- 
garding the  consequences  of  the  existence  of  these  materials  and  exposure  to 
them.  Many  of  these  statements,  however,  have  had  little  anchoring  in  objective 
evidence.  Within  the  limits  of  its  time  and  resources,  and  following  the  directive 
of  Public  Law  90-100,  the  Commision  sought  to  broaden  the  factual  basis  for 
future  continued  discussion  and  policy  decisions.  The  Commission  was  aware 
that  not  all  issues  of  concern  had  been  completely  researched  nor  all  questions 
answered.  It  also  recognized  that  the  interpretations  of  a  set  of  "facts"  in 
arriving  at  policy  implications  may  differ  even  among  men  of  good  will.  Never- 
theless, the  Commision  felt,  and  I  am  convinced,  that  on  most  issues  regarding 
obscenity  and  pornography,  the  discussion  may  now,  as  a  result  of  the  Com- 
mission's efforts,  be  carried  out  on  a  new  level,  informed  more  by  facts  and 
less  by  prejudices  and  fears. 

Your  Committee's  concern  with  implementation  of  commission  recommenda- 
tions seems  to  me  to  raise  somewhat  different  problems  with  this  Commission 
than  with  most  commissions. 

The  Commission's  directive  from  Congress  was  to  develop  a  body  of  data  re- 
lating to  several  topics  relevant  to  the  making  of  public  policy  relating  to  por- 
nography and  then  to  make  recommendations. 

Since  determination  of  public  policy  in  this  sensitive  area  is  peculiarly  the 
responsibility  of  Congress  and  the  state  legislatures,  it  has  seemed  to  I>e  that  the 
formulation  of  recommendations  was  not  the  principal  function  of  the  Commis- 
sion. The  recommendations — both  majority  and  minority— help  to  frame  the 
issues  for  public  debate  and  for  ultimate  decision  by  legislative  bodies,  but  that 
is  about  all  they  can  do.  On  the  other  hand,  the  research  data  developed  by  the 
Commission  on  the  topics  directed  by  Congress  has  provided  Congress  and  the 
the  state  legislatures  with  extensive  factual  and  scientific  information  for  use 
in  formulating  their  legislative  judgments  in  the  future  years. 

The  development  of  this  extensive  body  of  information  about  pornography, 
summarized  in  the  Commission  Report  but  backstopped  by  nine  volumes  of  re- 
search reports,  for  the  first  time  in  history  provides  a  solid  basis  for  informed 
policy  making  in  this  most  difficult  area.  This  I  believe  to  have  been  the  most 
significant  function  assigned  to  the  Commission  by  Congress,  and  our  most  valu- 
able achievement. 

Hence,  for  this  Commission  the  problems  of  implementation  are  not  how  to 
get  this  Commission's  recommendations  adopted — we  leave  that  to  the  legislative 
bodies — but  how  to  insure  that  the  data  developed  by  the  Commission  will  be 
given  appropriate  consideration  in  the  making  of  public  policy  relating  to  por- 
nography controls.  This  is  really  not  the  function  or  responsibility  of  the  Com- 
mission which  went  out  of  existence  on  September  30,  1970,  the  day  its  report 
was  issued.  It  is  now  the  function  and  responsibility  of  the  press,  the  legislative 
bodies,  and  the  interested  public.  They  can  ignore  it,  or  forget  it,  or  spurn  it.  Or 
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they  can  study  it,  criticize  it,  test  it,  debate  it,  and  give  it  whatever  weight  they 
find  it  deserves  after  careful  sudy  and  debate. 

The  latter,  we  believe,  is  happening.  Increasing  study  and  attention  is  being 
given  the  report  as  time  goes  on.  For  example,  on  May  11  in  Chicago,  the  Federal 
Judicial  Conference  of  the  7th  Circuit,  composed  of  federal  judges  and  lawyers 
who  practice  before  them,  spent  a  full  afternoon  listening  to  and  questioning  a 
panel  of  experts  representing  various  views  concerning  the  Commission's  find- 
ings and  recommendations.  Two  days  later  two  workshops  at  the  national  con- 
vention of  the  American  Baptist  Convention  meeting  in  Minneapolis  discussed 
the  findings  of  the  Commission.  I  participated  in  both  of  these  meetings,  as  I 
have  in  a  great  many  similar  sessions  since  the  report  was  released. 

I  have  not  considered  it  my  role  as  former  chairman  to  "sell"  the  Commis- 
sion's report  or  its  recommendations  to  any  group.  My  role,  as  I  view  it,  is  t<  i  help 
people  to  understand  the  Commission's  findings,  to  acquaint  them  with  the  kind 
of  data  that  underlies  these  findings,  and  to  encourage  them  to  study  the  report 
and  reach  their  own  conclusions. 

The  responses  I  have  had  from  many  such  meetings  and  other  sources  en- 
courages me  to  believe  that  large  numbers  of  Americans  are  willing  and  ready 
to  study  the  problems  of  pornography  without  closing  their  minds  to  the  avail- 
able data.  I  have  every  confidence  that  in  the  long  run  members  of  Congress  and 
state  legislators  will  do  the  same — studying  not  only  the  data  we  developed,  but 
new  data — both  scholarly  appraisal  and  criticism  of  the  Commission's  research, 
and  new  research  material,  which  the  Commission  encouraged.  We  could  ask 
no  more,  and  I  have  sufficient  confidence  in  our  legislative  bodies  to  expect  no 
less. 

So  far  as  our  experience  may  provide  some  guidance  for  future  study  Com- 
missions of  this  kind,  I  do  have  one  suggestion. 

In  our  case  the  time  available  for  research  and  the  reaching  of  conclusions 
was  so  short  that  we  issued  our  report  on  the  last  day  of  our  existence  as  a 
Commission.  Thereafter  we  had  no  funds  for  travel  or  for  staff.  Interpretation, 
discussion,  and  education  concerning  the  report  and  its  findings  became  hap- 
hazard, dependent  upon  the  invitation  of  interested  groups  and  the  inclination 
of  the  chairman  and  other  Commission  members  or  former  staff  to  interfere  fur- 
ther with  their  personal  and  professional  lives  in  order  to  bring  arbout  a  better 
understanding  of  the  report  on  their  own  responsibility.  Even  the  distribution  of 
the  report  and  responses  to  inquiries  about  its  availability  became  dependent 
upon  the  gracious  good  will  and  voluntary  cooperation  of  Mrs.  Virginia  Bgnisfer, 
the  former  Administrative  Officer  of  the  Commission,  who  immediately  became 
Administrative  Officer  for  another  federal  commission. 

We  suggest  that  your  Committee  might  well  consider  whether  to  recommend 
some  standard  procedure  for  commissions  designed  to  insure  the  continuance 
for  about  six  months  of  a  small  high-level  staff  charged  with  responsibility  to 
distribute,  publicize,  and  interpret  the  Commission's  Report,  subject  to  direction 
of  the  Commission  or  a  Commissioner  designated  by  the  Commission  for  this 
purpose.  This  should  probably  include  the  Executive  Director  or  some  high-level 
staff  member  qualified  to  interpret  the  report,  a  small  administrative  Staff,  and 
perhaps  some  small  travel  funds  for  the  Executive  Director  and  members  of  the 
Commission  willing  to  take  time  to  interpret  the  report.  The  cost  of  sin  h  a  key 
force  to  insure  distribution  and  understanding  of  the  report  for  perhaps  six 
months  after  the  Commission  completes  its  work  wouM  be  a  worth-while  invest- 
ment in  most  cases  and  might  often  make  the  difference  between  shelving  the 
report  and  giving  it  serious  and  careful  study. 

If  agreeable  with  the  committee,  I  would  like  to  make  a  few  infor- 
mal comments  and  add  one  suggestion,  then  go  on  with  the  formal 
statement. 

A  brief  background.  The  Commission  was  partially  funded  in  the 
summer  of  1968  and  made  its  report  on  September  30,  1970.  2  years 
and  3  months  after  funding.  Congress  asked  us  to  do  extended 
research  in  several  areas  where  amazingly  little  was  known.  The  as- 
signments are  stated  on  page  1  of  the  written  statement.  I  will  not 
burden  the  record  with  repeating  it.  Apart  from  the  legal  area,  which 
is  a  part  of  the  assignment  to  the  Commission,  where  there  had  been 
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a  lot  of  writing,  most  of  it  confusing,  we  found  very  little  available 
information,  either  about  the  pornography  industry  or  distribution  of 
pornography  or  about  its  users  or  its  effects. 

We  found  books  and  magazines  full  of  opinions  with  very  little 
factual  information.  So  we  had  to  start  almost  from  scratch  to  develop 
a  research  program  that  would  provide  a  factual  scientific  basis  for 
the  formulation  of  public  opinion  on  the  problems  in  this  area,  along 
the  lines  of  the  inquiry  directed  by  the  act  of  Congress  creating  the 
Commission. 

One  difficulty  was  that  we  did  not  receive  our  major  appropriation 
until  October  of  1969,  less  than  1  year  before  our  report  was  due. 
While  we  had  been  able  to  plan  our  research  and  run  some  pilot  studies 
we  could  not  finally  contract  for  our  major  research  until  after  that 
appropriation,  which  put  us  in  a  rather  difficult  time  bind  to  get  the 
research  completed  and  studied  and  the  implications  considered. 

I  do  suggest  that  if  future  commissions  require  major  original  re- 
search, an  effort  should  be  made  to  secure  the  funding  further  in  ad- 
vance than  was  our  experience. 

But  despite  these  difficulties  we  did  manage  to  complete  our  research 
and  summarize  our  results  in  the  report.  The  basic  research  documents 
will  soon  be  available  through  the  Government  Printing  Office,  some 
nine  volumes  of  these. 

The  result  of  this  research  is  a  vast  store  of  factual  and  scientific 
information  many,  many  times  what  was  available  before  the  creation 
of  the  Commission.  We  do  not  suggest  that  we  learned  all  there  is  to 
be  learned.  We  urged  continued  research  and  study  in  many  areas 
and  we  certainly  have  expressly  invited  extensive  study  and  criticism 
of  our  own  research  findings.  But  we  have  provided  for  the  first  time 
a  factual  basis  for  informed  policymaking  in  this  area. 

Now,  I  know  that  the  focus  of  your  committee  hearings  at  this  point 
are  a  question  of  implementation  of  Commission  findings  and  recom- 
mendations. Your  outline  of  questions  which  I  received  too  recently 
to  get  the  answer  in  the  formal  statement  suggested  that  we  might 
summarize  the  Commission's  recommendations. 

I  will  be  happy  to  do  that  in  one  minute,  if  you  like,  Mr.  Chairman. 

Because  of  the  debate  over  our  recommendations  with  respect  to 
adults,  I  think  our  other  affirmative  recommendations  sometimes  are 
lost  sight  of  and  I  would  like  to  emphasize  them. 

Our  most  important  recommendation  as  viewed  by  the  Commission 
is  that  this  country  should  plan  and  develop  and  finance  a  massive 
program  of  sex  education  for  young  and  old,  to  cover  everyone's 
needs,  designed  to  insure  a  healthy  attitude  toward  sex  and  a  sound 
understanding  of  our  sexual  nature.  This  we  considered  the  most  crit- 
ical of  our  recommendations.  If  this  really  is  done  there  is  no  need  to 
be  concerned  about  the  problems  relating  to  pornography. 

So  far  as  our  legislative  recommendations  are  concerned,  of  course 
there  was  division  within  the  Commission,  but  12  or  more  of  the 
18  members  of  the  Commission  concurred  in  each  of  these  recom- 
mendations. We  deliberately  did  not  seek  to  water  down  our  recom- 
mendations in  order  to  try  to  arrive  at  a  consensus. 

It  seemed  to  us  that  for  the  purposes  of  clarifying  the  issues  it 
was  better  to  let  our  divisions  stand  as  it  was.  But  from  12  to  16 
members  of  the  Commission  joined  in  each  of  the  recommendations. 
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Very  briefly,  the  legislative  recommendations  were  that  laws  should 
not  forbid  consenting  adults  from  obtaining,  reading  or  viewing  ex- 
plicit sexual  material. 

Second,  that  State  laws  should  forbid  the  sale  of  objectively  de- 
scribed, carefully  defined  pictorial  sexual  material  to  young  people 
except  with  their  parents'  consent  and  should  forbid  the  display  of 
such  material  where  it  is  viewable  by  young  people. 

Finally,  that  laws  should — of  course  we  are  talking  primarily  about 
State  laws,  but  Federal  laws  would  get  involved  in  District  of 
Columbia  I  suppose — that  laws  should  forbid  thrusting  or  forcing 
offensive  sexual  material  on  those  who  do  not  wish  to  see  it  by  for- 
bidding public  display  of  pictorial  sexual  material  and  also  should 
forbid  the  mailing  of  sexual  material  to  those  who  do  not  wish  to 
see  it. 

In  August  1970,  before  our  report  came  out,  Congress  acted  on 
that  letter  suggestion,  using  a  little  different  enforcement  device  but 
basically  the  same  notion  we  suggested  to  Congress  in  a  preliminary 
report  the  preceding  summer. 

Now,  because  of  our  Commission's  peculiar  kind  of  assignment  it 
seems  to  me  that  questions  of  implementation  are  quite  different  for 
our  Commission  than  for  most  commissions.  As  I  look  at  our  assign- 
ment, while  it  does  speak  of  recommendations,  the  priman'  assignment 
was  to  do  research  in  specific  areas.  I  considered  that  our  most  impor- 
tant assignment  was  to  develop  a  body  of  factual  and  scientific  data  on 
the  several  topics  stated  in  the  act  of  Congress  that  would  be  relevant 
and  helpful  in  formulating  public  policy  regarding  pornography,  but 
the  making  of  public  policy  in  this  sensitive  area  is  peculiarly  the 
responsibility  of  State  legislative  bodies,  and  Congress.  Public  policy 
cannot  possibly  be  determined  by  a  small  commission.  Hence  our  prin- 
cipal function  was  the  development  of  a  large  body  of  factual  and 
scientific  information  for  use  by  legislative  committees  and  other  legis- 
lators in  formulating  their  own  legislative  judgments  in  the  years 
ahead.  Our  recommendations  really  do  no  more  than  frame  the  issues. 

So  as  I  view  it,  the  problem  of  implementation  for  the  Commission 
on  Obscenity  and  Pornography  is  not  how  do  you  get  the  Commission's 
recommendations  adopted  but  rather  how  do  you  insure  that  the  data 
developed  by  the  Commission  will  be  given  appropriate  study  and 
consideration  in  the  making  of  public  policy  relating  to  pornography. 
This  really  is  not  the  function  of  the  Commission,  once  it  has  made  its 
study.  It  seems  to  me  this  is  the  function  and  the  responsibility  of  the 
press,  of  the  legislative  bodies  and  of  the  interested  public.  They  can 
ignore  it,  they  can  forget  it,  they  can  spurn  it,  as  some  have.  Or  they 
can  study  it,  criticize  it,  debate  it,  and  then  after  they  have  debated  it 
give  to  it  whatever  weight  they  find  it  deserves  after  this  careful  study 
and  debate. 

That  is  what  I  believe  is  beginning  to  happen.  It  will  take  time. 
After  all,  our  basic  research  is  not  yet  off  the  Government  Printing 
Office  press  and  hence  has  not  been  yet  available  for  general  study. 

Even  in  this  first  period  of  State  legislative  sessions  since  the  report 
came  out  quite  a  large  number  of  them  have  introduced  and  considered 
bills  which  we  drafted  and  are  in  our  report,  particularly  those  dealing 
with  public  displays  and  with  control  over  sales  to  children. 

I  learned  just  last  week  that  on  May  10,  1971,  Arizona  enacted  into 
law  a  statute  that  is  substantially  identical  with  our  proposed  public 
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display  law.  This  is  the  first  public  display  law  in  the  United  States. 
Others.  I  am  sure,  will  follow. 

But  my  concern  is  not  the  adoption  of  the  recommendations,  but 
rather  the  study  and  use  of  the  data  we  have  made  available  and  addi- 
tional data  that  other  scholars  hopefully  will  develop  as  a  result  of 
the  line  new  efforts  of  the  Commission. 

I  have  every  confidence  that  in  the  long  run  responsible  members  of 
Congress,  and  responsible  members  of  the  State  legislatures  will  study 
the  data  we  have  developed  and  that  others  develop,  including  the 
scholarly  criticism  and  appraisal  of  the  Commission's  research,  ana 
on  the  basis  of  that  information,  they  will  on  this  more  informed  basis 
decide  what  public  policy  on  this  issue  should  be  in  the  future. 

I  think  we  should  ask  no  more  than  that  and  I  have  sufficient  confi- 
dence in  the  legislative  bodies  to  expect  no  less  than  that. 

Now,  to  two  suggestions : 

In  our  case  the  time  available  for  research,  for  appraising  and  then 
reaching  conclusions  was  so  short  that  our  report  had  to  come  out  the 
last  clay  of  our  existence  as  a  -Commission.  I  understand  most  commis- 
sions have  a  short  housekeeping  period.  We  had  no  funds  for  stalf  or 
for  travel  of  commissioners  or  travel  of  staff,  after  the  report  came  out, 
no  way  to  interpret  and  discuss  our  report  excepting  as  former  mem- 
bers of  the  Commission,  and  former  staff  members,  responded  to  invita- 
tion to  explain  the  report. 

So  my  first  suggestion  is  that  quite  apart  from  the  housekeeping 
function  of  distributing  a  report  and  winding  up  the  Commission's 
affairs,  a  procedure  might  be  devised  to  assure  continuance  ior  per- 
haps 6  months  or  so  of  a  small  high  level  staff  charged  with  the  re- 
sponsibility to  distribute,  publicize  and  explain  the  report  under  the 
direction  of  the  Commission  or  perhaps  a  Commissioner  designated  by 
the  Commission  so  as  to  keep  it  under  control. 

It  should  probably  include  the  Executive  Director  or  some  other 
high  level  staff  member. 

The  other  suggestion  relates  to  our  kind  of  Commission  and  perhaps 
not  too  many  of  these  have  been  created  where  the  major  task  is  tiie 
development  of  complex  research  data.  One  is  the  need  to  have  a  major 
appropriation  earlier.  Ours  came  in  October  1969,  and  that  was  when 
our  report  was  going  to  be  due  in  less  than  a  year  and  our  principal 
research  tasks  still  had  to  be  performed  because  we  could  not  con- 
tract for  them  until  we  had  the  money. 

That  emphasizes  the  shortness  of  time,  which  brings  me  to  my  sec- 
ond major  suggestion.  That  is  where  a  Commission  is  going  to  need 
to  develop  technical  research  data,  whether  in  the  social  sciences  or  in 
the  physical  sciences,  it  is  most  useful  and  very  important  to  the  accept- 
ability of  the  report  to  have  it  independently  appraised  and  criticized 
by  experts  before  the  report  comes  out.  In  that  manner  deficiencies 
or  weaknesses  can  be  discovered  and  remedied  or  at  least  taken  account 
of  in  the  Commission's  report. 

Now,  our  time  limitations  made  this  impossible.  We  had  it  in  mind. 
We  were  going  to  call  in  consultants  to  look  at  these  reports  of  research 
performed  by  other  social  scientists  but  our  time  did  not  make  it 
possible. 

Instead,  as  a  substitute,  we  urged  independent  appraisal  and  criti- 
cism of  the  underlying  research  data  But  the  immediate  acceptability 
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of  a  report  is  bound  to  be  greater  if  this  independent  review  takes 
place  before  the  report  is  issued. 

My  suggestion  is  that  a  commission  with  any  serious  research  assign- 
ment ought,  if  possible,  to  be  given  additional  time  on  its  timetable  so 
as  to  enable  it  to  arrange  for  independent  appraisal  of  the  underlying 
research  data  after  it  is  developed  and  before  the  report  is  completed. 
That  might  require  an  extra  6  months. 

I  think  it  is  worth  it.  You  are  going  to  spend  a  little  more  amount  of 
money.  Better  delay  the  report  a  little  bit  and  arrange  for  that  kind 
of  appraisal  of  the  research.  If  that  is  done  I  think  commission  re- 
ports that  come  up  with  somewhat  unexpected  findings,  as  ours  did, 
will  be  viewed  with  less  skepticism  and  given  more  weight. 

That  is  all  I  have  in  the  way  of  a  formal  statement. 

Senator  Kennedy.  Thank  you  very  much,  Dean. 

Let  me  ask  you,  I  think  there  is  a  general  feeling  across  the  land 
that  your  commission  is  for  pornography  and  obscenity  ? 

Mr.  Lockhart.  Is  for  pornography  and  obscenity  ? 

Senator  Kennedy.  And  obscenity. 

Mr.  Lockhart.  That  is  not  my  understanding  of  our  Commission. 
So  far  as  I  am  personally  concerned  pornography  has  always  been 
highly  offensive  to  me.  After  2,y2  years'  exposure  to  it,  it  continues  to 
be  offensive.  That  was  not  our  assignment. 

Our  assignment  was  to  make  a  study  of  the  pornography  industry 
and  the  effects  of  pornography  and  the  legal  problems  and  to  make 
our  recommendations  based  upon  our  findings,  which  is  what  we  did. 

We  were  very  strong  in  seeking  in  our  recommendations  to  protect 
against  the  offensiveness  that  this  kind  of  material  has  by  recommend- 
ing laws  which  would  avoid  thrusting  it  upon  people  who  did  not  wish 
to  see  it,  which  is  the  vast  majority,  without  at  the  same  time  inter- 
fering with  those  adults  who  do  wish  to  see  it.  We  also  strongly  recom- 
mended a  tight  statute  far  more  enforceable  than  any  now  in  existence 
in  relation  to  children. 

Senator  Kennedy.  Will  you  tell  use  about  that,  because  I  think  that 
has  been  generally  lost.  What  did  you  recommend  about  availability 
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of  obscene  literature  for  children  in  this  country  ? 

Mi-.  Lockhart.  We  recommended  that  there  should  be  laws  forbid- 
ding the  commercial  distribution  to  children,  either  under  seventeen 
or  eighteen,  leaving  it  to  the — 

Senator  Kennedy.  Seventeen  or  eighteen,  is  that  right  ? 

Mr.  Lockhart.  Yes,  leaving  it  to  the  State  legislature  to  make  that 
age  determination.  We  recommended  laws  forbidding  sales  to  children 
of  pictorial  material  of  the  explicit  sexual  type  which  we  described  in 
the  definition  very  explicitly  so  there  can  be  no  question  about  what  is 
covered.  W7e  provided  an  exception  if  the  parents  consent  or  if  material 
is  distributed  in  the  course  of  his  duties  by  a  teacher  or  minister.  The 
latter  is  for  sex  education  type  material  that  might  be  thought  to  fall 
under  this  statute  although  most  does  not  fit  the  explicit  definition. 

Senator  Kennedy.  What  recommendations  do  you  make  in  terms  of 
unsolicited  material  %  Do  you  make  a  recommendation  on  this  ? 

Mr.  Lockhart.  Yes,  two  types,  one  of  course  is  to  prevent  what  is 
being  forced  on  you  at  42d  Street  and  Broadway.  Our  public  display 
statute  would  forbid  placing  any  explicit  pictorial  sexual  material 
in  any  display  window  or  theater  display  or  the  outdoor  theater 


92 

screens  if  they  can  be  seen  from  other  property.  None  of  the  explicit 
sexual  pictorial  material  can  be  placed  where  it  can  be  seen  from  a 
public  way  or  from  anyone  else's  property.  This  is,  I  think,  very  im- 
portant protection  for  a  great  many  people  who  are  really  highly 
offended  by  this  material. 

Second,  at  the  time  our  report  came  out  Congress  had  already  en- 
acted the  law  with  reference  to  sending  this  material  to  people  through 
the  mail  unsolicited.  This  was  basically  the  kind  of  statute  that  we 
suggested  although  we  had  not  arrived  yet  at  the  point  of  making  a 
recommendation  in  our  first  report,  our  progress  report  to  Congress 
in  the  summer  of  1969.  The  enforcement  procedure  has  changed  a 
little  bit  but  basically  it  is  to  allow  any  person  who  does  not  want  to 
receive  this  material  to  give  this  name  at  the  post  office  and  the  post 
office  department  makes  up  a  list  of  these  people.  Those  who  distribute 
this  kind  of  material  must  secure  the  list  at  their  cost  and  are  pro- 
hibited from  mailing  sexual  advertising  to  those  people  who  list  their 
names  in  this  fashion. 

Senator  Kennedy.  You  have  in  your  report  an  observation  that, 
"Public  opinion  in  America  does  not  support  the  imposition  of  legal 
prohibitions  upon  the  right  of  adults  to  read  or  see  explicit  sexual 
materials." 

Would  you  say  that  is  true  now  ? 

Mr.  Lockhart.  Yes,  sir. 

Senator  Kennedy.  After  what  happened  to  your 

Mr.  Lockhart.  It  depends  on  how  you  appraise  public  opinion.  If 
you  are  talking  about  the  vocal  kind  of  public  opinion,  the  organized 
group,  probably  this  is  not  true.  But  if  you  are  looking  at  the  majority 
of  the  people  in  this  country  it  is  true.  Our  survey,  which 

Senator  Kennedy.  Don't  usually  the  groups  follow  the  majority  of 
the  people 

Mr.  Lockhart.  No,  because — there  is  an  organized  minority  people 
who  feel  very  strongly  about  this  subject  and  our  studies  show  this 
roughly  to  be  one-third  of  the  people  in  this  country  who  say  "let's 
not  let  this  material  be  available  even  though  it  does  no  harm,"  But 
our  studies  show  60  percent  believe  there  should  be  no  control  on  what 
is  available  for  those  over  21.  The  method  of  making  that 
survey,  which  was  the  most  scientific  and  careful  kind  that  could  be 
made,  produces  within  3  to  4  percent  of  what  would  have  been 
the  result  of  every  family  in  the  United  States  being  interviewed. 
What  that  means  is  that  somewhere  between  56  and  64  per- 
cent of  the  people  in  this  country  believe — not  that  there  should 
not  be  control  with  reference  to  children,  93  percent  believe  there 
should  be  control  with  reference  to  children,  but  that  there  should  be 
no  control  over  what  is  available  to  adults. 

This  was  a  surprising  result  when  it  came  out,  but  I  had  confidence 
in  our  research  procedures  and  I  told  a  lawyer  in  Minneapolis  when 
we  discovered  this  data  that  if  a  survey  was  taken  in  Minneapolis  it 
would  show  over  60  percent  who  believed  there  should  be  no  control 
I  did  not  know  it  but  the  Minneapolis  papers  had  conducted  a  survey 
in  Minneapolis  about  a  month  before  that  and  the  results  were  released 
after  the  Commission  report  came  out  and  that  showed  64  percent  of 
the  adults  in  Minneapolis  believe  there  should  be  no  control  over  what 
is  available  to  adults.  The  significance  of  this  is  that  experience  has 
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shown  you  cannot  enforce  moral  laws  unless  you  have  a  strong  con- 
sensus favoring  those  laws. 

There  is  no  problem  about  enforcing  those  laws  with  reference  to 
children.  The  fact  is  that  though  the  laws  exist  in  every  State  they  are 
not  being  enforced  with  respect  to  adults  in  the  metropolitan  areas 
anywhere  in  this  country  that  we  found. 

Senator  Kennedy.  I  think  you  were  here  when  I  asked  Mr.  Gins- 
burg  and  Judge  Kerner  about  the  followup  procedure  which  we  out- 
lined briefly.  Do  you  have  any  kind  of  reaction  or  response  to  amend- 
ing the  practice  in  this  way  so  at  least  we  tend  to  get  some  kind  of 
followup  recommendation  ? 

Mr.  Lockhart.  Yes ;  I  would  say  the  proposal  by  which  you  bring 
back  the  members  of  a  commission  6  months  later  or  a  year  later  or 
possibly  both  would  be  a  very  good  thing  to  do.  This  does  seem  to  be 
highly  useful  both  in  terms  of  getting  their  responses  in  the  light  of 
community  reaction  and  also  perhaps  simply  publicizing  again  what 
they  finally  came  out  with  as  a  means  of  emphasizing  it. 

Senator  Kennedy.  Senator  Thurmond  is  unable  to  be  here.  I  will 
call  on  his  staff  counsel. 

Mr.  Herlong.  Dean  Lockhart,  the  questions  I  shall  ask  you  on  be- 
half of  Senator  Thurmond  are: 

The  law  created  Commission  on  Obscenity  and  Pornography  Law 
90-100  the  first  law  entitled  "Finding  of  Fact  and  Declaration  of  Pol- 
icy'* declared,  and  I  quote :  "The  Congress  finds  that  the  traffic  in  ob- 
scenity and  pornography  is  a  matter  of  national  concern.  It  is  the 
purpose  of  this  act  to  establish  an  advisory  commission  whose  purpose 
shall  be  to  recommend  advisable  and  appropriate  effective  and  con- 
stitutional means  to  deal  effectively  with  such  traffic  in  obscenity  and 
pornography  .  .  ." — and  I  repeat,  "to  deal  effectively  with  such  traf- 
fic in  obscenity  and  pornography,"'  the  enactment  and  enforcement  of 
all  laws  pertaining  to  sale  or  distribution  of  pornography  to  adults 
and  the  sale  to  children  except  for  pictorial  material.  Do  you  think 
that  such  recommendations  fulfill  the  mandate  of  Congress  which  cre- 
ated the  Commission  on  Obscenity  and  Pornography  to  recommend 
ways  to  effectively  control  the  distribution  of  pornographic  material  ? 

Mr.  Lockhart.  Yes,  sir ;  I  do.  I  suggest  that  you  read  the  rest  of  the 
statement  of  purpose — you  left  out  a  certain  portion — which  stated 
that  "after  a  thorough  study  which  shall  include  a  study  of  the  causal 
relationship  of  such  material  to  antisocial  behavior,  to  recommend 
advisable,  appropriate,  and  effective  means." 

Now,  we  studied  the  total  history  of  the  creation  of  this  Commission, 
and  I  particularly  call  your  attention  to  the  report  of  the  committee 
commenting  upon  the  very  paragraph  from  which  you  quoted,  this 
recommended  paragraph,  and  I  would  like,  if  I  might,  to  make  this  a 
part  of  the  record. 

The  committee,  which  was  a  House  committee,  but  there  was  no 
Senate  committee  report  dealing  with  this  matter  stated,  "the  power 
to  legislate  does  not  necessarily  mean  that  the  power  ought  to  be  exer- 
cised. Thus  it  may  be  that  after  the  final  report  of  the  Commission, 
Congress  may  determine  that  the  illicit  traffic  in  pornography  is  not 
of  sufficient  magnitude  to  require  action.  In  that  event  Congress  would 
serve  the  country  well  by  not  enacting  legislation  in  this  area.  On  the 
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other  hand  if  the  committee  determines  there  is  a  causal  relationship 
between  pornography  and  antisocial  behavior  then." 

Now,  as  I  read  that  report  and  as  the  rest  of  the  Commission  read 
that  report  it  was  quite  clear  to  us  that  the  Committee  on  Labor  and 
Education  contemplated  that  the  Commission's  recommendations  for 
legislation  would  depend  upon  the  Commission's  findings,  in  part  at 
least  with  reference  to  whether  there  is  a  causal  relationship  between 
pornography  and  harmful  consequences.  Other  factors  enter  into  our 
recommendation  of  course,  but  our  findings  were  quite  clear  that  there 
is  no  reliable  evidence  of  harm  in  the  case  of  adults  from  exposure  to 
this  material. 

I  could  take  a  half  hour  to  give  you  the  basis  of  this,  but  I  will  not. 
It  is  in  our  report. 

Certainly  I  cannot  believe  that  Congress  ever  intended  a  commis- 
sion made  up  of  responsible  citizens  who  are  asked  to  give  their 
time  would  make  recommendations  inconsistent  with  their  findings.  I 
entered  into  this  study  determined  to  set  aside  my  preconceived  notions 
which  were  in  favor  of  control,  to  examine  the  evidence  and  then  arrive 
at  conclusions  based  upon  the  evidence,  which  I  did.  I  think  we  have 
complied  with  what  was  expected  of  us  in  terms  of  making  a  report 
and  recommendations  based  upon  the  findings  which  were  substan- 
tiated by  very  substantial  evidence. 

We  did  recommend  some  controls,  I  think  very  significant  controls. 

Mr.  Herlong.  Do  you  not  think  this  Commission  was  created  be- 
cause the  Members  of  Congress  were  aware  that  the  people  of  this 
country  are  disgusted  with  the  filth  that  is  openly  advertised  and 
distributed  through  the  mails  and  on  the  streets  ? 

Mr.  Lockhart.  I  am  sure  that  one  reason  for  the  creation  of  the 
Commission  was  this  kind  of  concern,  particularly  concern  over  the 
mail  problem.  In  fact,  our  recommendation  with  respect  to  preventing 
unsolicited  mail  dealing  with  this  matter  was  even  more  tight  than 
the  act  adopted  by  Congress.  What  we  tried  to  encompass  in  that 
recommendation  was  the  different  types  of  material  people  found  to  be 
offensive.  But  I  also  know  the  history  that  for  many,  many  years  there 
were  resolutions  in  Congress  to  create  a  commission  of  the  kind  that 
you  have  in  mind,  Mr.  Counsel,  which  was  always  defeated,  never  was 
passed  until  finally  the  proposal  was  made  that  a  real  study  be  made 
studying  effects  and  when  that  was  proposed  then  the  Commission 
went  through  both  Houses  of  Congress.  Without  that  it  was  defeated 
repeatedly — I  am  not  sure  it  ever  got  to  the  floor.  But  I  know  this 
Commission  was  never  created  until  an  unbiased  study  not  aiming  at 
any  particular  direction  was  finally  offered. 

Mr.  Herlong.  I  think  you  made  the  statement  that  something  like 
60  percent  of  the  adults  in  this  country  are  in  favor  of  no  controls 
whatever  on  pornographic  material  to  adults.  Are  you  familiar  with 
the  results  of  a  poll  conducted  in  1969  by  Louis  Harris  which  found 
76  percent  of  those  tested  wanted  pornography  outlawed? 

Mr.  Lockhart.  I  am  familiar  with  both  the  Harris  and  Gallup  poll, 
both  using  a  broad  question  on  which  I  would  have  voted  "yes."  I 
favored  tighter  controls  so  far  as  children  were  concerned,  so  far  as 
post  office  is  concerned,  and  at  that  time  I  favored  tight  controls  on 
hardcore  pornography,  not  knowing  what  I  know  now.  But  the  result 
of  this  survey  we  conducted  is  entirely  consistent  with  those  polls, 
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because  this  was  a  very  carefully  drafted  survey,  asking  a  series  of 
questions  rather  than  the  broad  shotgun  questions  which  the  Harris 
and  Gallup  polls  asked. 

Mr.  Herlong.  I  think  commissioner  [indicating  one  of  the  dis- 
senting members  of  the  Commission]  brought  out  as  far  as  this  sta- 
tistic is  concerned  that  the  Commission  based  its  finding  that  only  2 
percent  of  the  pornography  is  a  serious  problem  and  in  doing  so  they 
arrived  at  that  statistic  by  asking  the  question  and  I  quote,  "Would 
you  please  tell  me  what  you  think  are  the  two  or  three  most  serious 
problems  facing  the  country  today?" 

Do  you  think  that  is  an  accurate  way  to  derive 

Mr.  Lockhart.  No,  it  is  not.  That  one  question  was  a  mistake,  clearly 
a  mistake.  We  made  no  weight  of  it.  It  is  reported.  We  relied  upon 
it  not  at  all  in  reaching  our  conclusion.  The  60-percent  study  had 
nothing  to  do  with  that.  This  statement  by  Mr.  Keating  is  highly  mis- 
leading. He  jumps  to  the  conclusion  we  reach  this  result  because  of 
that  one  question.  It  was  not  entitled  to  weight.  If  we  asked  what  do 
you  consider  the  10  most  serious  problems  it  would  have  been  more  im- 
portant. I  do  not  know  how  it  escaped  us  when  it  got  into  the  survey. 
It  got  in.  I  suppose  you  always  have  to  make  one  mistake  and  maybe 
we  made  more  than  that. 

Mr.  Herlong.  Dean  Lockhart,  the  position  of  the  American  Civil 
Liberties  Union  toward  controlling  of  obscene  material  is  very  clear. 
The  ACLU  has  constantly  maintained  no  curbs  of  any  kind  should 
be  placed  on  the  obscene.  There  are  those  who  contend  you  are  a  mem- 
ber of  the  ACLU  but  I  understand  you  deny  such  association;  is  that 
correct  ? 

Mr.  Lockhart.  That  is  entirely  mistaken.  I  not  only  claim  member- 
ship in  the  association,  I  am  proud  of  it.  I  have  been  a  member  of  the 
American  Civil  Liberties  Union  for  something  like  10  to  15  years 
anyway.  I  do  not  agree  with  the  American  Civil  Liberties  Union  posi- 
tion on  a  number  of  matters.  This  is  not  a  monolithic  organization.  It 
is  an  organization  which  devotes  its  time  to  the  protection  of  civil 
liberties  and  other  constitutional  freedoms  and  does  a  great  deal  of 
good  in  this  respect. 

I  have  always  disagreed  with  the  ACLU  position  on  obscenity  and 
church  and  state.  But  that  does  not  prevent  me  from  remaining  as  a 
member  because  of  the  other  very  important  functions  it  performs. 

I  think  if  you  would  look  at  my  writings,  if  you  have  not  done  so, 
you  will  see  in  the  beginning  of  1954  when  I  first  wrote  on  this  subject 
and  in  a  series  of  four  writings  I  have  taken  the  position  there  should 
be  control  over  hard-core  pornography.  1  refused  to  argue  the  Ginz- 
burg  case  at  the  request  of  the  ACLU  because  I  did  not  agree  with  the 
ACLU  position. 

As  a  matter  of  fact,  the  executive  director  at  one  of  our  hearings 
stated  that  the  Chairman  of  the  Commission  did  not  agree  with  the 
ACLU  on  obscenity. 

And  our  recommendations  are  inconsistent  with  the  viewpoint  that 
the  ACLU  has  taken.  But  I  certainly  do  not  deny  my  membership.  I 
am  proud  of  it  in  spite  of  the  fact  I  disagree  with  them  on  some  points. 

Mr.  Herlong.  I  think  because  there  is  a  vote  pending — I  had  more 
questions,  but  I  would  request  that  a  statement  that  Senator  Thur- 
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mond  is  preparing  and  his  newsletter  of  October  19, 1970,  be  included. 
Senator  Kennedy.  They  will  be  included  in  the  record. 
(Senator  Thurmond's  statement  and  newsletter  follows :) 

Statement  by  Senator  Strom  Thurmond,  Republican,  South  Carolina,  Fol- 
lowing Questions  to  Dean  William  B.  Lockhart,  Chairman  of  the  Com- 
mission on  Obscenity  and  Pornography 

Dean  Lockhart,  the  Senate  of  the  United  States,  the  legislative  body  which 
initiated  the  legislation  creating  the  Commission  on  Obscenity  and  Pornography 
rejected  the  findings  of  your  Commission  by  a  vote  of  60  to  5.  Very  seldom  has 
anything  been  so  soundly  defeated  and  rejected  by  such  an  overwhelming,  bi- 
partisan vote. 

The  President  of  the  United  States,  Mr.  Nixon,  appointed  only  one  member 
to  your  Commission  and  I  might  add  that  this  appointee  totally  dissented  with 
the  majority  report.  Mr.  Nixon,  was,  however,  in  office  when  your  report  was 
issued. 

I  am  proud  to  say  that  he  emphatically  rejected  tbis  report  also.  Among  other 
things  Mr.  Nixon  had  this  to  say  about  the  report : 

"I  have  evaluated  the  report  and  categorically  reject  its  morally  bankrupt 
conclusion  and  major  recommendations." 

"The  Commission  contends  that  the  proliferation  of  filthy  books  and  plays 
has  no  lasting  harmful  effect  on  a  man's  character.  If  that  were  true,  it  must  also 
be  true  that  great  books,  great  paintings  and  great  plays  have  no  ennobling  effect 
on  a  man's  conduct.  Centuries  of  civilization  and  10  minutes  of  common  sense  tell 
us  otherwise." 

Mr.  Lockhart,  the  purpose  of  this  hearing  is  to  review  the  Implementation  of 
Recommendations  of  Presidential  and  National  Commissions.  This  seems  to  be 
a  moot  issue  as  far  as  your  Commission  is  concerned.  We  should  instead  be  in- 
vestigating the  waste  of  $2  million  of  the  taxpayers  money  which  went  to  the 
printing  of  a  report  which  has  been  characterized  as  a  "scientific  scandal"  and  a 
"magna  charta  for  pornographers." 

[From   "Strom   Thurmond   Reports  to  the  People,"   newsletter  dated   Oct.    19,   1070] 
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In  1967,  Congress  passed  a  law  setting  up  a  special  Commission  on  Obscenity 
and  Pornography  for  the  study  of  this  threat  to  American  life.  In  1968.  President 
Johnson  named  William  B.  Lockhart  as  chairman,  and  appointed  17  commis- 
sion members. 

Last  week,  the  Senate,  by  a  vote  of  60-5,  overwhelmingly  repudiated  the  report 
produced  by  this  Commission  with  so  much  fanfare.  This  revulsion  against  the 
official  renort  was  created  by  the  Commission's  shocking  perversion  of  its  own 
mandate.  The  Commission's  report  amounted  to  nothing  more  than  a  license  for 
filth.  Tts  main  recommenrlation  was  that  all  laws  suppressing  pornography  for 
adults,  and  some  of  those  for  children,  be  abolished. 

Thus  the  Commission  spent  $1.7  million  to  say  that  the  best  way  to  get  rid 
of  the  illegal  traffic  in  pornography  ■was  to  make  It  legal.  The  Commission 
asserted — contrary  to  prevailing  ethical,  religious,  and  psychiatric  opinion — 
that  pornography  had  no  effect  upon  adults,  and  was  not  a  matter  of  social 
concern. 

At  the  very  moment  when  we  have  reached  a  crisis  of  permissiveness  and  por- 
nography in  our  civilization,  this  Commission  urged  us  to  rush  headlong  into  the 
mire  which  has  swallowed  up  all  the  decadent  and  corrupt  civilizations  of 
history. 

The  reason  that  the  Commission  was  established  was  precisely  because  the 
American  people  were  concerned  about  the  dangers  of  pornography  to  our  national 
moral  character  and  safety.  The  people  wanted  solid  proposals  for  stopping 
the  trade  in  obscenity,  and  for  coping  with  the  crimes  which  are  incited  and  in- 
flamed by  its  spread. 

This  traffic  has  increased  principally  because  the  U.S.  Supreme  Court,  in  a 
series  of  decisions  over  recent  years,  has  forced  this  filth  upon  the  people.  The 
Court  has  struck  down  State  law  after  State  law  and  convictions  based  upon 
reasonable  local  standards.  Pornography  curbs  which  had  stood  for  hundreds  of 
years  in  the  English  Common  Law,  upon  which  most  of  our  State  laws  are  based, 
were  struck  down  without  any  regard  for  the  welfare  of  the  community. 
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But  instead  of  offering  recommendations  to  overcome  this  Court-induced 
menace,  the  Commission  chose  to  encourage  it.  It  held  up  as  an  example  the  so- 
called  "Danish  solution,"  where  reported  sex  crimes  allegedly  decreased  31  per 
cent  after  pornography  laws  were  abolished.  Unfortunately,  the  Danish  example 
offers  no  support  for  the  thesis  that  pornography  laws  should  be  abolished.  Fewer 
crimes  were  reported  because  the  criminal  laws  relating  to  many  of  these  acts 
were  abolished.  Moreover,  with  the  general  rise  of  promiscuity  and  the  harden- 
ing of  attitudes,  many  crimes  of  this  nature  are  just  no  longer  reported. 

Some  may  wonder  how  a  report  that  is  fundamentally  evil  in  its  basic  assump- 
tions could  be  produced  with  public  funds.  The  fact  is  that  President  Johnson 
simply  surrendered  to  the  radical  liberals  who  have  taken  over  his  Party.  He 
chose  as  the  chairman  of  this  Commission  a  left-wing  professor  whose  agitation 
for  the  legalization  of  pornography  was  a  matter  of  long-established  record. 
Chairman  Lockhart  and  his  hand-picked  associates  dominated  the  Commission 
from  the  start.  They  were  members  of  the  American  Civil  Liberties  Union,  which 
is  perhaps  the  leading  lobby  for  permissiveness  in  America,  crusading  against 
prayer  in  the  schools,  but  in  favor  of  relaxed  laws  on  Communist  subversion.  The 
ACLU  has  long  advocated  that  filth  be  completely  unleased,  so  it  is  not  surpris- 
ing that  the  Commission  endorsed  this  view. 

The  most  stinging  rebuke  against  the  Commission  was  filed  by  the  only  Com- 
missioner appointed  by  President  Nixon,  Mr.  Charles  H.  Keating,  Jr.  Keating 
reported  how  the  Commission  and  its  staff  worked  in  secret,  and  would  not  allow 
the  dissenters  to  participate  in  the  proceedings.  No  meetings  were  held,  no  staff 
was  assigned  to  the  dissenting  view,  and  no  hearings  were  held  until  the  dis- 
senters held  their  own.  Out  of  the  $1.7  million  spent  to  promote  pornography  by 
the  Commission,  only  $500  was  allowed  for  Commissioner  Keating's  expenses. 

As  a  result  the  Commission  produced  only  vague,  unsupported  theoretical  and 
academic  studies.  We  still  do  not  know  the  number  of  crimes  committed  in  this 
field,  their  relation  to  pornography,  or  the  kinds  of  State  and  Federal  laws  which 
could  help  the  situation. 
Sincerely, 

Strom  Thurmond. 

If  you  would  like  to  submit  those  questions  to  the  clean  and  listen 
to  his  response  we  will  make  those  a  part  of  the  record,  too;  if  that 
will  be  acceptable  to  Senator  Thurmond  we  will  do  that. 

Mr.  Lockttart  :  Am  I  to  understand,  Mr.  Chairman,  that  my  letter 
to  Mr.  Flug  will  be  included  in  the  record  ? 

Senator  "Kexxedy.  Yes :  your  letter  is  included  in  part  of  the  record. 
(The  letter  appears  in  the  correspondence  reprinted  at  pp.  25-36 
supra.) 

Mr.  Lockttart.  I  think  this  letter  answers  a  great  many  questions 
that  migjbt  be  raised  but  I  will  be  happy  to  amplify  it. 

Senator  Kexxedy.  If  you  will  respond  to  those  questions  we  will 
rfiake  it  a  port  of  the  record  at  this  point. 

(Trie  questions  and  responses  follow:) 

U.S.  Senate, 
Committee  on  the  Judiciary. 
Washington,  B.C.,  May  25,  1911. 
De:m  William   B.   Lockhart, 
University  of  Minnesota  Law  School, 
125  Fniscr  Hall,  Minneapolis,  Minn. 

Dear  Dean  Lockhart:  The  following  are  the  questions  Senator  Thurmond 
had  prepared  to  ask  you  at  the  Subcommittee  on  Administrative  Practice  and 
Procedure  hearing  this  morning,  but  was  unable  to  ask  because  of  the  termination 
of  the  hearing : 

1.  Isn't  it  true  that  Paul  Bender,  who  was  chief  of  the  legal  staff  of  the 
Committee,  is  a  member  of  the  ACLU  ? 

2.  Did  you  select  Mr.  Bender  for  this  position  or  recommend  him  in  any 
way? 

3.  Weren't  Mr.  Bender's  views  on  poronography  known  to  be  the  same 
as  those  of  the  ACLU  upon  his  appointment  on  the  Commission? 

4.  Do  you  think  that  the  majority  of  Americans  who  provided  the  $2 
million  in  tax  dollars  for  your  Commission  are  satisfied  with  its  report? 
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Thank  you  very  much  for  your  consideration  and,  as  previously  agreed,  your 
replay  to  these  questions  will  be  incorporated  into  the  record  of  the  proceedings 
today. 

With  best  wishes, 
Sincerely, 

Henry  M.  Herlong,  Jr. 
Minority  Counsel,  Subcommittee  on  Administrative  Practice  and  Procedure. 


University  of  Minnesota  Law  School, 

Office  of  the  Dean, 
Minneapolis,  Minn.,  June  2, 1971. 
Mr.  Henry  M.  Herlong,  Jr., 

Minority  Counsel,  Subcommittee  on  Administrative  Practice  and  Procedure,  U.S. 
Senate,  Washington,  B.C. 

Dear  Mr.  Herlong:  Here  are  my  answers  to  the  4  questions  posed  in  your 
letter  of  May  25,  to  be  included  in  the  record  of  the  hearing  on  May  25.  I  do 
not  repeat  your  questions,  and  assume  they  will  precede  each  of  the  answers  in 
proper  order.  I  use  the  same  numbers. 

1.  Yes.  I  understand  that  Mr.  Bender  is  a  member  of  ACLU,  but  that  did  not 
influence  in  any  way  his  excellent  performance  of  legal  duties  for  the  Commis- 
sion. He  handled  his  duties  in  a  completely  unbiased  manner,  drafting  of  model 
statutes,  or  other  duties.  On  one  occasion  when  a  Commissioner  raised  a  question 
concerning  Mr.  Bender's  ACLU  membership,  Commissioner  Thomas  Lynch,  the 
Attorney  General  of  California,  stated  that  he  considered  Paul  Bender's  work 
for  the  Commission  to  be  completely  accurate  in  its  reflection  of  the  state  of  the 
law,  and  that  his  work  for  the  Commission  had  been  exceptionally  able  and 
without  bias.  I  should  mention  that  before  appointment  to  the  Commission  Mr. 
Bender  had  served  as  an  Assistant  to  the  Solicitor  General  of  the  United  States, 
and  had  argued  the  Ginzburg  case  for  the  Government  and  won  this  case  for  the 
prosecution  before  the  Supreme  Court  of  the  United  States,  probably  the  high 
water  mark  in  the  Supreme  Court  on  control  over  obscenity." 

"2.  Knowing  that  Paul  Bender  was  one  of  the  best  of  the  young  constitutional 
law  experts  in  this  country  with  considerable  experience  on  the  government  side 
in  obscenity  litigation,  I  asked  him  to  brief  the  Commission  on  the  legal  situa- 
tion at  its  first  meeting.  On  that  occasion  I  introduced  him  to  the  Commission 
members.  At  that  first  meeting  the  Commission  elected  a  Selection  Committee 
to  nominate  an  Executive  Director  and  a  General  Counsel.  That  Committee  on 
which  I  served  recommended  Paul  Bender  to  the  Commission  as  General  Coun- 
sel. I  joined  in  that  recommendation,  and,  as  indicated,  I  was  the  one  who  intro- 
duced him  to  the  Commissioners.  I  favored  his  selection  as  General  Counsel  be- 
cause of  his  high  competence  as  a  constitutional  law  expert  (he  was  on  the  law 
faculty  at  the  University  of  Pennsylvania)  and  his  experience  on  the  govern- 
ment side  in  obscenity  litigation. 

"3.  No.  Mr.  Bender's  personal  views  regarding  pornography  were  nut  known. 
We  made  no  inquiry  as  to  his  views,  and  such  an  inquiry  would  have  been  in- 
appropriate. We  were  appointing  a  lawyer  to  serve  the  Commission,  which  he 
did  in  a  completely  unbiased  way.  Tour  question  assumes  that  Mr.  Bender's  views 
on  pornography  'were  the  same  as  those  of  ACLU.'  I  doubt  that  this  is  the  case. 
Certainly  in  his  legal  opinions  and  drafting  for  the  Commission  he  often  stated 
propositions  completely  inconsistent  with  the  ACLU  position. 

"4.  Yes  I  do.  Though  let  me  correct  you  on  the  amount.  The  total  appropriations 
for  the  Commission  were  1.7  million.  Our  survey  showed  that  60%  of  the  Ameri- 
can adults  believe  there  should  be  no  controls  over  sales  to  adults,  and  that  is 
our  recommendation.  It  showed  that  93%  believe  there  should  be  controls  over 
sales  to  children,  and  that  is  our  recommendation.  It  showed  that  a  great  many 
are  fed  up  with  public  display  of  pornography  and  with  advertising  of  pornog- 
raphy through  the  mails  and  that  something  should  be  done  about  this.  That  is 
our  recommendation.  It  showed  that  the  majority  favor  strengthened  sex  educa- 
tion, and  that  is  our  recommendation.  We  did  not  base  our  recommendations 
primarily  upon  majority  views,  but  it  happens  that  our  recommendations  do 
coincide  with  the  majority  views." 
Sincerely, 

William  B.  Lockhart,  Dean. 
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We  appreciate  very  much  that  you  are  here.  We  are  voting;  now.  We 
are  going  to  have  another  vote  in  about  8  or  9  minutes  right  after  that. 
So  I  think  we  will  proceed  in  that  manner  if  that  is  satisfactory  to  you. 

I  want  to  thank  you  very  much  for  coming,  you  have  been  very  good 
to  make  this  trip,  as  well  as  Dr.  Wilson  and  Mrs.  Banister.  I  want 
to  thank  you  very  much  for  your  appearance  here. 

Tomorrow  we  will  have  the  chairmen  of  two  more  of  the  major 
social  issue  commissions  in  recent  times,  one  preceding  the  Kerner 
Commission  by  a  few  months  and  the  other  one  following  it  by  a  few 
months.  The  first  witness  will  be  Dr.  Milton  Eisenhower,  and  the  other 
will  be  Nicholas  Katzenbach,  the  former  Attorney  General  and  chair- 
man of  the  Crime  Commission,  1966-1967. 

The  subcommittee  stands  in  recess. 

(Whereupon,  at  12:20  p.m.,  the  U.S.  Senate  Subcommittee  on  Ad- 
ministrative Practice  and  Procedure  of  the  Committee  on  the  Judicary 
adjourned,  to  reconvene  the  following  day  at  10  a.m.,  Wednesday, 
May  26, 1971.) 


PRESIDENTIAL  COMMISSIONS 


WEDNESDAY,   MAY  26,    1971 

U.S.  Senate, 
Subcommittee  on  Administrative 

Practice  and  Procedure  of  the 

Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10:08  a.m.,  in  room 
3110,  New  Senate  Office  Building,  Senator  Edward  M.  Kennedy 
(chairman  of  the  subcommittee)  presiding. 

Present:  Senators  Kennedy  and  Tunney. 

Also  present:  James  Flug,' chief  counsel;  Thomas  Susman,  assistant 
counsel;  Michael  Epstein,  assistant  counsel;  and  Henry  Herlong, 
minority  counsel. 

Senator  Kennedy.  The  subcommittee  will  come  to  order. 

I  wonder  how  many  Americans  watching  the  TV  news  last  night 
thought  it  was  all  a  bad  dream — riots  in  Chattanooga,  racial  warfare 
at  Travis  Air  Force  Base,  two  policemen  buried  in  New  York,  another 
policeman  killed  right  here  in  Washington.  How  could  these  things 
happen  in  1971 — 1  years  after  the  Crime  Commission  report,  3  years 
after  the  Riot  Commission  report,  2  years  after  the  Violence  Com- 
mission report  ? 

Perhaps  some  of  the  answers  were  contained  in  other  stories  on  the 
news :  The  news  of  the  President's  intention  to  appoint  to  the  highest 
military  court  in  the  land  a  man  widely  considered  to  be  a  total  racist ; 
the  Attorney  General's  wife  finding  merriment  in  the  fact  that  her 
husband  is  not  in  control  of  his  own  Department's  investigative  man- 
agement ;  and  lastly,  the  Senate  adopting  the  final  solution  to  a  mini- 
mum income  for  poor  Americans — a  $6,000  bonus  for  enlisting  to  die 
in  Vietnam. 

All  the  commission  reports  in  the  world  can't  counteract  those 
kinds  of  messages,  for  they  are  too  strong  and  too  clear.  They  say  to 
the  black  in  the  ghetto,  or  on  the  farm  in  South  Carolina,  or  on  the 
Air  Force  base  in  California,  that  the  Nation's  leaders  don't  care  about 
him  or  his  problems,  that  a  handful  of  electoral  votes  weighs  more 
heavily  than  millions  of  black  American  lives.  They  say  to  the  criminal 
that  the  Department  of  Justice  is  going  to  continue  to  be  bogged  down 
looking  for  subversives  and  conspiracies  and  chalking  up  auto  theft 
and  petty  gambling  case  statistics  instead  of  fighting  crime.  They  say 
to  the  young  American  deciding  whether  to  work  through  the  system 
or  fight  it  that,  maybe,  the  system  doesn't  work  at  all. 

Yesterday  we  considered  some  of  the  mechanisms  that  lead  to  this 
kind  of  phenomenon.  In  the  summer  of  1967,  riots  were  foremost  in  the 
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national  consciousness  so  the  Kerner  Commission  was  appointed.  But 
by  the  time  the  Commission  reported,  it  was  the  spring  of  1968,  and 
everyone's  mind  was  on  the  war  and  the  primaries.  And  so  no  one  in 
power  paid  much  attention  to  the  report ;  no  one  with  clout  adopted  as 
his  own  its  sense  of  urgency;  no  one  anywhere  in  Government  was 
chosen  to  be  the  Kerner  czar,  who  would  see  to  it  that  everyone  in 
Government  read  the  report  and  took  it  to  heart.  Of  course,  the  report 
itself  was  a  valuable  resource  material.  And  specific  recommendations 
of  one  sort  or  another  were  pursued  by  Congress  and  by  local  govern- 
ments. But  the  lesson  is  clear.  As  long  as  no  riot  was  actually  in  prog- 
ress, no  one  in  a  leadership  capacity  was  going  to  consider  the  pre- 
vention of  riots  as  a  matter  of  massive  priority  and  urgency — until 
the  next  riot  or  shooting  spree  or  racial  conflict.  And  then  a  new  com- 
mission, a  new  report,  and  a  new  round  of  lethargy. 

Our  hope,  and  our  challenge,  is  to  break  that  cycle.  I  have  not  given 
up  on  the  system.  I  think  it  can  be  made  to  work,  to  learn  and  act  on 
the  lessons  that  eminent  commissions  teach,  to  continue  responding  to 
their  pleas  even  when  the  traumas  which  gave  them  life  have  subsided. 

Today  we  will  discuss  one  commission  which  seems  to  be  part  of  such 
a  cycle,  the  National  Commission  on  the  Causes  and  Prevention  of 
Violence,  which  was  appointed  just  3  months  after  the  report  of  the 
Commission  on  Civil  Disorders,  and  was  asked  to  cover  much  of  the 
same  territory.  Then  we  will  examine  the  President's  Commission  on 
Law  Enforcement  and  Administration  of  Justice,  which,  more  than 
most  commissions,  and  perhaps  only  because  of  the  passage  of  more 
time,  has  seemed  to  bear  fruit. 

I  want  to  introduce  our  first  witness  this  morning,  Dr.  Milton  Eisen- 
hower, who  was  chairman  of  the  National  Commission  on  the  Causes 
and  Prevention  of  Violence.  Dr.  Eisenhower  was  formerly  Special 
Ambassador  and  Presidential  Representative  for  Latin  American  Af- 
fairs, president  of  Pennsylvania  State  and  Kansas  State  Universities, 
and  is  presently  president  of  John  Hopkins  University. 

Dr.  Eisenhower  is  accompanied  by  Lloyd  Cutler,  executive  director 
of  the  Violence  Commission,  who  is  a  Washington  attorney  with  a 
long  record  of  distinguished  service.  Mr.  James  Campbell,  who  was 
general  counsel  to  the  Commission,  is  also  with  us  today.  Mr.  Camp- 
bell is  now  assistant  to  the  distinguished  Senator,  our  colleague  from 
Maine,  Senator  Muskie. 

It  is  good  to  have  all  of  you  with  us. 

I  want  to  thank  you  very  much,  Dr.  Eisenhower,  I  have  had  an  op- 
portunity on  a  number  of  occasions  to  visit  your  very  fine  and  wonder- 
ful university,  most  recently  a  little  over  a  year  ago.  And  of  course 
our  family  feels  a  closeness  with  it  because  of  the  work  that  Dr.  Cook, 
who  is  in  the  medical  school  and  head  of  the  pediatric  department, 
has  done  with  our  foundation.  I  know  full  well,  from  personal  experi- 
ence, the  work  that  you  have  done  as  a  university  president  at  a  very 
difficult  and  trying  time.  And  your  career  is  replete  with  a  number 
of  instances  of  public  service,  and  all  of  them  have  brought  credit  to 
you  and  our  country. 

We  are  very  honored  to  have  you  here  today. 
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STATEMENT  OF  DR.  MILTON  S.  EISENHOWER,  CHAIRMAN  OF 
THE  NATIONAL  COMMISSION  ON  THE  CAUSES  AND  PREVEN- 
TION OF  VIOLENCE;  ACCOMPANIED  BY  LLOYD  N.  CUTLER, 
EXECUTIVE  DIRECTOR;  AND  JAMES  S.  CAMPBELL,  GENERAL 
COUNSEL 

Mr.  Eisenhower.  Thank  you,  Mr.  Chairman.  I  am  delighted  to  be 
here  in  response  to  your  invitation. 

Yesterday  there  was  submitted  to  your  committee  a  joint  statement 
of  Mr.  Cutler's  and  Mr.  Campbell's  and  mine.  I  want  to  acknowledge 
that,  due  to  the  fact  that  I  have  recently  been  caught  in  some  very 
arduous  duties,  this  statement  was  prepared  largely  by  Mr.  Cutler.  I 
also  want  to  leave  with  the  staff  of  the  Commission  a  longer  statement, 
which  Mr.  Cutler  recently  made,  that  contains  more  detail  and  has 
some  material  in  it,  which,  for  the  purpose  of  brevity,  I  omitted  from 
the  official  document  to  your  Commission. 

Also,  not  too  long  ago,  Mr.  Campbell  did  an  article  on  the  useful- 
ness of  commission  studies  on  collective  violence,  which,  I  think,  would 
be  of  interest  to  the  staff,  and  perhaps  to  your  committee. 

Finally,  Mr.  Cutler  did  an  absolutely  superb  job  last  year,  just  a 
year  ago,  in  testifying  before  a  subcommittee  of  the  Committee  on 
Government  Operations  of  the  House  of  Representatives,  which  I 
endorse  completely  in  all  respects.  I  thought  if  it  was  agreeable  with 
you,  Mr.  Chairman,  I  would  simply  take  the  questions  that  you  sent 
me,  seriatim  them,  and  answer  them. 

Senator  Kennedy.  Fine.  All  of  those  will  be  made  a  part  of  the 
record. 

(The  documents  referred  to  follow:) 

Statement  of  Dr.  Milton  S.  Eisenhower,  Accompanied  by  Lloyd  N.  Cutler 

and  James  S.  Campbell 

May  26,  1971. 

I  appreciate  your  invitation  to  be  here  today.  I  am  accompanied  by  the  Violence 
Commission's  Executive  Director,  Lloyd  N.  Cutler,  and  its  General  Counsel, 
James  S.  Campbell. 

For  reasons  we  do  not  yet  fully  understand,  the  1960's  were  marred  by  a  sig- 
nificant increase  in  the  intensity  and  frequency  of  crime  and  civil  disorder,  of 
domestic  violence  in  its  individual  and  collective  aspects.  The  Violence  Commis- 
sion— The  National  Commission  on  the  Causes  and  Prevention  of  Violence — mas 
the  third  appointed  by  President  Johnson  to  deal  with  this  central  nroblem  of 
his  Administration  and  of  America  in  the  last  decade. 

The  first  of  the  three  was  the  Katzenbach  Commission — The  Commission  on 
Law  Enforcement  and  the  Administration  of  Justice.  Its  focus  was  the  rise  of 
violent  crime,  particularly  crime  in  our  city  streets.  The  first  comprehensive 
study  of  the  subject  in  a  generation,  its  impact  will  be  felt  for  at  least  another 
generation  to  come.  To  its  findings  and  recommendations  we  owe  much  of  the 
attention  now  being  paid  to  improving  the  caliber  and  equipment  of  our  police 
and  the  management  of  our  judicial  system,  as  well  as  the  searching  examination 
now  beinu;  made  of  the  system  we  euphemistically  call  "corrections."  For  reasons 
I  shall  come  to,  the  movement  may  still  be  measured  as  glacial  in  relation  to  the 
need,  but  that  we  are  making  any  movement  at  all  is  due  largely  to  the  work  of 
this  giant  among  Commissions.  , 

The  second  was  the  Kerner  Commission— The  National  Advisory  Commission 
on  Civil  Disorders— convened  to  consider  the  urban  riots  of  1967.  Its  work 
will  also  be  long  remembered.  Its  description  of  two  societies,  separate  and 
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unequal,  and  its  finding  of  "white  racism"  stirred  both  hope  and  anger.  But 
in  the  three  years  that  have  followed  its  report,  it  is  the  hope  rather  than 
the  anger  that  seems  the  stronger  current.  Though  halting,  uneven  and  certainly 
inadequate,  what  Tom  Wicker  calls  "visible  progress"  is  being  made  to  reduce 
racism  and  integrate  the  two  societies.  Much  of  the  impetus  was  supplied 
by  the  Kerner  Report. 

The  third  Commission,  of  which  I  became  Chairman,  was  created  within 
months  after  the  Kerner  Report  was  published.  You  may  well  ask  why.  Pri- 
marily it  was  a  response  to  the  assassinations  of  Martin  Luther  King  and 
Robert  Kennedy,  and  the  wave  of  national  revulsion  and  self-examination 
triggered  by  these  tragic  events.  This  time,  the  President  did  not  ask  for  a 
study  of  such  "narrow"  subjects  as  crime  and  racial  disorder.  Instead,  he  called 
for  an  analysis  of  the  causes  and  prevention  of  violence  in  all  its  aspects — "a 
search  into  our  national  life,  our  past  as  well  as  our  present,  our  traditions 
as  well  as  our  customs  and  our  laws." 

We  did  our  best  to  grapple  with  this  massive  task.  Under  the  direction  of 
Dr.  Marvin  Wolfgang  and  Dr.  James  Short,  we  conducted  what  may  well  be 
the  first  organized  large-scale  research  in  depth  into  the  subject  of  social  vio- 
lence. We  became  the  impetus  for  much  of  the  current  scholarship  on  the  subject. 
We  published  the  reports  of  seven  task  forces  and  five  investigatory  teams, 
reflecting  the  work  of  more  than  two  hundred  scholars. 

The  task  force  reports  deal  with  such  diverse  topics  as  the  history  of  violence 
in  the  United  States  and  abroad,  individual  acts  of  violence,  collective  disorder, 
assassination,  the  effect  of  the  mass  media,  firearms,  and  the  administration 
of  justice.1  The  investigatory  reports  are  case  histories  of  the  disorders  at  the 
1968  Democratic  and  Republican  Conventions,  the  Nixon  Inauguration  in  1969, 
the  Ahmed  Evans  shoot-out  and  subsequent  riot  in  Cleveland,  and  the  effort  to 
shut  down  San  Francisco  State  College.2 

So  far  as  we  know,  we  were  the  first  national  Commission  to  commit  to  the 
scholars  who  joined  us  that  all  of  their  work  could  and  would  be  published  as 
they  wanted  it  published — either  by  the  Commission  with  only  consensual  editing, 
or  if  we  did  not  publish,  by  the  scholars  themselves.  In  the  end.  the  Commission 
itself  published  every  single  task  force  and  investigatory  team  report  that  was 
written — even  Professor  Skolnick's  Politics  of  Protest  to  which  I  shall  return 
in  a  moment,  and  which  did  not  achieve  a  consensus  of  support  among  the  Com- 
missioners. We  also  encouraged  commercial  publishers  to  bring  out  paperback 
and  hardback  editions  of  their  own.  Four  of  the  task  force  reports  and  two  of 
the  investigative  reports  appeared  in  one  or  more  paperback  editions,  as  did  the 
Commission's  own  final  report.3  Altogether  more  than  two  million  copies  of  our 
reports  have  been  printed,  more  than  any  other  Commission.  It  is  a  record  that 
may  stand,  now  that  the  illustrated  commercial  edition  of  the  Report  of  the  Lock- 


1  Graham,  Hugh  Davis,  and  Ted  Robert  Gurr ;  Violence  in  America,  Historical  and 
Comparative  Perspectives  (Government  Printing  Office,  1969). 

Slcolnick,   Jerome   H.  ;    The  Politics  of  Protest.    (Government  Printing  Office,   1969). 

Mulvihill,  Donald  J.  and  Melvin  Tumin ;  Crimes  of  Violence  (Government  Printing 
Office,  1970). 

Kirkham,  James  E.,  Sheldon  G.  Levy,  and  William  J.  Crotty  ;  Assassination  and  Political 
Violence  (Government  Printing  Office,  1969). 

Newton,  George  D.,  Jr.,  and  Franklin  E.  Zimring  ;  Firearms  and  Violence  in  American 
Life  (Government  Printing  Office.  1969). 

Baker,  Robert  K..  and  Sandra  J.  Ball;  Violence  and  the  Mass  Media  (Government  Print- 
ing Office,  1969). 

Campbell,  James  S.,  Joseph  R.  Sahid,  and  David  P.  Stang ;  Law  and  Order  Reconsidered 
(Government  Printing  Office,  1969). 

2  Rights  in  Conflict  (available  in  commercial  editions.  1969)  ;  Miami  Report  (Govern- 
ment Printing  Office,  1969)  ;  Shoot-Out  in  Cleveland  (Government  Printing  Office.  1969)  ; 
Rights  in  Concord  (Government  Printing  Office,  1969)  ;  Shut  It  Down!  A  College  in 
Crisis  (Government  Printing  Office.  1969). 

3  Graham,  Hugh  Davis  and  Ted  Robert  Gurr,  Violence  in  America  (New  York  :  Bantam 
Books,  1969). 

Graham,  Hugh  Davis  and  Ted  Robert  Gurr,  Violence  in  America  (New  York  :  Signet 
Books.  1969). 

Slcolnick,  Jerome  H.,  Politics  of  Protest  (New  York  :  Clarion  Books,  Simon  Schuster, 
1969). 

Skolnick,   Jerome   H.,   Politics  of  Protest    (New  York:  Ballantiue  Books,   1969). 

Kirkham.  James  F.,  Sheldon  G.  Levy  and  William  J.  Crotty,  Assassination  and  Political 
Violence  (New  York:  Bantam  Books,  1970). 

Campbell,  James  S.,  Joseph  R.  Sahid  and  David  P.  Stang,  Laic  and  Order  Reconsidered 
(New  York  :  Bantam  Books,  1970). 

Rights  in  Conflict  (New  York  :  Signet  Books,  1968). 

Rights  in  Conflict  (New  York  :  Bantam  Books.  196S). 

Shoot-Out  in  Cleveland  (New  York  :  Bantam  Books,  1969). 

To  Establish  Justice,  To  Insure  Domestic  Tranquility  (New  York  :  Bantam  Books.  1970). 
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hart  Commission  on  Pornography  has  been  seized  by  the  Attorney  General  and 
may  never  get  into  paperback  form. 

I  would  like  to  be  able  to  predict  that  the  Violence  Commission  reports  will 
accomplish  as  much  and  live  as  long  as  the  reports  of  the  Katzenbach  and  Kerner 
Commissions.  It  is  of  course  much  too  early  to  tell.  But  if  the  Violence  Commis- 
sion reports  do  not  have  a  major  impact  and  long  life  of  their  own,  they  will  at 
least  add  to  the  impact  and  life  of  their  illustrious  predecessors,  whose  basic  find- 
ings and  recommendations  they  confirm  in  all  important  respects.  Perhaps  the 
most  important  value  of  Commissioneering  as  a  tool  for  solving  social  problems 
in  a  democracy  is  the  remarkable  consensus  they  reflect  among  thoughtful  citizens 
of  ail  political  persuasions,  from  all  cultural  groupings  and  from  all  walks  of 
life,  when  they  study  a  phenomenon  such  as  social  violence  in  sufficient  depth  to 
obtain  an  adequate  perspective.  If  only  we  could  assign  the  entire  population  one 
by  one  to  serve  on  Presidential  commissions,  perhaps  we  could  achieve  as  a  nation 
the  consensus  for  change  at  which  the  members  of  all  recent  Presidential  com- 
missions have  arrived ! 

Each  of  the  three  recent  Commissions  has  attributed  the  increase  in  the  type 
of  violence  it  considered  to  two  basic  causes — the  persistence  of  major  social 
injustices  and  the  weaknesses  of  the  system  employed  by  the  state  to  deter  and 
to  punish  the  violence  that  social  injustices  cause.  These  findings  have  led  each 
Commission  to  urge  two  sets  of  remedies — measures  to  correct  the  social  injustices 
that  are  causing  violence  and  measures  to  improve  the  state's  system  for  con- 
trolling violence.  As  the  Violence  Commission  put  it : 

".  .  .  we  believe  that  the  twin  objectives  of  the  social  order  must  be  to  make 
violence  both  unnecessary  and  unrewarding.  To  make  violence  unnecessary,  our 
institutions  must  be  capable  of  providing  justice  for  all  who  live  under  them — of 
giving  all  a  satisfactory  stake  in  the  normal  life  of  the  community  and  the 
nation.  To  make  violence  unrewarding,  our  institutions  must  be  able  to  control 
violence  when  it  occurs,  and  to  do  so  firmly,  fairly,  and  within  the  law." 

"The  Preamble  of  our  Constitution  does  not  speak  merely  of  justice  or  merely 
of  order ;  it  embraces  both.  Two  of  the  six  purposes  set  forth  in  the  Preamble 
are  to  'establish  justice'  and  'to  insure  domestic  tranquility'.  If  we  are  to 
succeed  in  preventing  and  controlling  violence,  we  must  achieve  both  of  these 
goals." 

In  support  of  this  two-pronged  program,  the  Commission  made  SI  specific 
recommendations  for  legislative,  administrative  and  structural  political  change. 
Many  were  addressed  to  state  and  local  governments,  to  non-governmental  insti- 
tutions that  affect  the  shape  and  quality  of  our  lives  such  as  the  universities 
and  the  television  industry,  and  to  the  community  at  large.  Most  of  them, 
however,  were  addressed  to  the  Federal  Government. 

Eighteen  months  have  passed  since  the  filing  of  the  report.  Units  of  state  and 
local  government,  universities,  the  television  industry,  and  we  hope,  the  public 
at  large  have  responded  to  a  number  of  our  recommendations.  Many  have  been 
adopted ;  others  are  well  along  the  way  to  adoption.  Some  of  our  recommenda- 
tions to  the  Federal  Government  have  received  a  favorable  response  in  Congress. 
But  from  the  Executive  Branch  which  brought  us  into  being,  there  has  been 
almost  total  silence. 

We  were  of  course  a  Commission  appointed  by  President  Johnson,  and  we 
filed  our  report  almost  a  year  after  President  Nixon  took  office.  He  was  not 
responsible  for  creating  us,  but  he  was  most  cooperative  in  providing  all  the 
funds  and  assistance  we  needed  and  in  leaving  us  free  to  reach  our  own  con- 
clusions and  release  them  to  the  public.  When  we  delivered  our  report  to  him  in 
December,  1969,  he  instructed  his  staff  to  study  it  closely  and  asked  me  to  hold 
myself  and  my  colleagues  available  for  consultation  with  his  staff  on  how  our 
findings  and  recommendations  could  be  put  to  best  use. 

Unfortunately— and  I  do  not  think  deliberately— nothing  subsequently  hap- 
pened. Mr.  Cutler  and  Mr.  Campbell  did  have  a  number  of  meetings  with 
members  of  the  Administration  concerning  particular  Commission  recommenda- 
tions, but  they  were  almost  invariably  on  our  initiative.  A  number  of  our 
recommendations  may  well  be  reflected  in  current  Administration  programs  to 
which  they  bear  a  strong  family  resemblance.  But  if  so,  our  parentage  has 
never  been  acknowledged  and  our  assistance  has  never  been  sought.  More  im- 
portantly, there  has  never  been  any  official  Administration  response  to  our  report 
as  a  whole — or  for  that  matter  to  the  Katzenbach  and  Kerner  Commission 
Reports— comparable  to  the  President's  letter  to  Governor  Scranton  issued  a 
few  months  after  the  Scranton  Commission  Report  was  filed. 
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I  do  not  think  that  a  deliberate  slight  to  the  Violence  Commission  was 
intended.  Nor  can  I  believe  the  Administration  found  our  findings  and  recom- 
mendations to  have  so  little  value  that  they  should  be  dismissed  out  of  hand. 
The  problem  is  really  a  structural  one.  While  we  have  gotten  into  the  British 
habit  of  appointing  the  equivalent  of  a  Royal  Commission  to  provide  the  Govern- 
ment with  experienced  and  non-partisan  advice  on  major  controversial  issues, 
we  have  ignored  the  salutary  British  procedure  by  which  the  Government 
responds  to  the  advice  that  a  Commission  provides.  The  British  have  a  formal 
method  of  response — the  Cabinet  White  Paper.  The  publication  of  each  Royal 
Commission  report  is  usually  followed  within  six  months  to  a  year  by  the 
publication  of  a  Cabinet  White  Paper  setting  forth  the  Government's  views  on 
the  Commission's  recommendations  and  the  Government's  proposals,  if  any,  for 
action. 

A  typical  example  is  the  Redcliffe-Maud  Commission  on  Local  Government, 
appointed  by  Mr.  Harold  Wilson's  Cabinet  several  years  ago.  It  filed  its  report 
in  1969,  recommending  that  the  London  model  of  a  single  urban  area  council 
with  a  lower  tier  of  neighborhood  or  borough  units  be  adopted  in  the  fifty  largest 
urban  complexes  in  the  United  Kingdom.  Six  months  later  the  Government 
issued  a  Cabinet  White  Paper  accepting  most  of  the  Redcliffe-Maud  proposals, 
but  modifying  a  few.  Before  the  Government's  Bill  made  much  progress  through 
the  Parliament,  the  Labor  Government  was  defeated  and  Mr.  Heath's  Con- 
servative Government  took  over.  This  spring,  however,  Mr.  Peter  Walker  issued 
the  Heath  Cabinet  White  Paper  on  the  Redcliffe-Maud  proposals,  modifying 
them  somewhat  further,  but  adopting  their  essential  principles. 

Despite  an  intervening  change  in  government,  the  Redcliffe-Maud  proposals, 
dealing  with  one  of  the  most  controversial  political  issues  in  Britain — or  for 
that  matter  in  the  United  States — will  soon  achieve  concrete  results.  To  me 
this  illustration  has  particular  significance  because  the  Violence  Commission 
made  substantially  similar  proposals  for  changes  in  local  government  struc- 
ture— to  my  mind  one  of  the  most  critical  problems  we  face  in  managing  this 
crowded  urban  society.  With  a  few  exceptions  like  Senator  Muskie  and  Dr. 
Daniel  P.  Moynihan,  our  proposals  have  fallen  on  deaf  ears. 

I  respectfully  suggest  that  the  Congress  should  consider  institutionalizing 
the  British  system  of  Administration  responses  to  Commission  reports  in  the 
form  of  a  Presidential  White  Paper.  While  Presidents  usually  take  the  initiative 
in  forming  commissions,  and  while  these  commissions  report  to  the  President 
rather  than  to  Congress,  the  Congress  is  always  asked  to  finance  their  work, 
and,  in  some  cases,  to  arm  them  with  subpoena  and  other  powers.  It  would 
make  sense  to  me  for  the  Congress  to  assure  that  the  taxpayer  gets  his  money's 
worth  by  including,  in  each  resolution  authorizing  funds  for  a  Presidential 
Commission,  a  requirement  that  the  President  issue  a  detailed  response  to  the 
Commission's  recommendations  within  six  months  or  perhaps  one  year  after  the 
Commission's  report  is  filed. 

Another  method  of  achieving  follow- through — which  the  present  Administra- 
tion toyed  with  last  summer — is  to  arrange  for  the  major  Commissions  to  have 
some  afterlife  of  their  own.  Since  violence  in  one  form  or  another  has  been  the 
principal  subject  of  concern  of  the  Katzenbach,  Kerner  and  Eisenhower  Com- 
missions, one  of  our  proposals  was  that  the  President  invite  leading  ctiizens  to 
form  a  National  Citizens  Justice  Center,  modeled  along  the  very  successful  lines 
of  the  Lawyer's  Committee  for  Civil  Rights  Under  Law.  The  Committee  would 
!>e  a  private  one,  consisting  of  citizens  experienced  in  all  aspects  of  the  criminal 
justice  system,  including  representatives  of  the  three  Presidential  Commissions, 
and  of  professional  associations  of  the  Bar,  Chiefs  of  Police,  District  Attorneys. 
Public  Defenders,  corrections  officials,  and  the  like.  Its  function  would  be  to 
serve  as  a  friendly  critic  and  supporter  of  the  Law  Enforcement  Assistance 
Administration,  as  an  advocate  of  criminal  justice  needs  before  the  Congress, 
and  as  a  catalyst  for  organizing  central  offices  of  criminal  justice  within  major 
city  governments  and  privately  financed  criminal  justice  research  organizations 
in  other  major  cities  similar  to  the  very  successful  VERA  Institute  in  New  York. 

Last  summer  a  program  very  similar  to  this  was  formulated  by  the  American 
Bar  Association,  working  jointly  with  the  Attorney  General.  It  received  the 
warmest  kind  of  support  from  representatives  of  the  three  commissions  and 
from  the  professional  organizations  I  have  mentioned.  Detailed  written  plans 
wore  worked  out  for  its  organization  and  agreement  was  reached  on  the  selec- 
tion of  an  organizing  chairman  with  the  responsibility  of  preparing  for  a  White 
House  conference,  shortly  after  the  1970  elections,  at  which  the  committee  was 
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t<>  be  launched.  All  that  remained  to  be  done  was  for  the  Attorney  General  to 
telephone  the  man  selected  to  he  the  organizing  chairman  and  invite  him  to 
serve. 

That  is  where  matters  stood  in  September  1970.  But  from  that  day  to  this,  as 
I  understand  the  status  of  the  matter,  the  telephone  call  has  not  been  made.  I 
hope  the  Attorney  General  will  soon  find  time  to  make  it,  and  that  with  tools 
such  as  this  and  the  Presidential  White  Paper,  Presidential  Commissions  will 
no  longer  burst  briefly  into  public  consciousness  and  then,  like  comets,  pass 
quickly  from  the  sky. 

Thomas  Jefferson,  Won't  You  Please  Come  Home,*  by  Lloyd  N.  Cutler 

For  reasons  we  do  not  yet  fully  understand,  the  1960's  were  marred  by  a  signif- 
icant increase  in  the  intensity  and  frequency  of  crime  and  civil  disorder,  of 
domestic  violence  in  its  individual  and  collective  aspects.  The  Eisenhower  Com- 
mission— The  National  Commission  on  the  Causes  and  Prevention  of  Vio- 
lence — was  the  third  appointed  by  President  Johnson  to  deal  with  this  central 
problem  of  his  Administration  and  of  America  in  the  last  decade. 

The  first  of  the  three  was  the  Katzenbach  Commission — The  Commission  on 
Law  Enforcement  and  the  Administration  of  Justice.  Its  focus  was  the  rise  of 
violent  crime,  particularly  crime  in  our  city  streets.  The  first  compresensive 
study  of  the  subject  in  a  generation,  its  impact  will  be  felt  for  at  least  another 
generation  to  come.  To  its  findings  and  recommendations  we  owe  much  of  the 
attention  now  being  paid  to  improving  the  caliber  and  equipment  of  our  police 
and  the  management  of  our  judicial  system,  as  well  as  the  searching  examina- 
tion now  being  made  of  the  system  we  euphemistically  call  '•corrections."  x  For 
reasons  I  shall  come  to,  the  movement  may  still  be  measured  as  glacial  in  rela- 
tion to  the  need,  but  that  we  are  making  any  movement  at  all  is  due  largely  to 
the  work  of  this  giant  among  Commissions. 

The  second  was  the  Kerner  Commission — The  National  Advisory  Commission 
on  Civil  Disorders — convened  to  consider  the  urban  riots  of  1967.  Its  work  will 
also  be  long  remembered.  Its  description  of  two  societies,  separate  and  unequal, 
and  its  finding  of  "white  racism"  stirred  both  hope  and  anger.  But  in  the  three 
years  that  have  followed  its  report,  it  is  the  hope  rather  than  the  anger  that 
seems  the  stronger  current.  Though  halting,  uneven  and  certainly  inadequate, 
what  Tom  Wicker  calls  "visible  progress"  is  being  made  to  reduce  racism  and 
integrate  the  two  societies.  Much  of  the  impetus  was  supplied  by  the  Kerner 
Report." 

The  third  Commission — Dr.  Milton  Eisenhower's — was  created  within  months 
after  the  Kerner  Report  was  published.  You  may  well  ask  why.  Primarily  it  was 
a  response  to  the  assassinations  of  Martin  Luther  King  and  Robert  Kennedy, 
and  the  wave  of  national  revulsion  and  self-examination  triggered  by  these  tragic 
events.  This  time,  the  President  did  not  ask  for  a  study  of  such  "narrow"  sub- 
jects as  crime  and  radical  disorder.  Instead,  he  called  for  an  analysis  of  the 
causes  and  prevention  of  violence  in  all  its  aspects — "a  search  into  our  national 
life,  our  past  as  well  as  our  present,  our  traditions  as  well  as  our  customs  and 
our  laws."  3 

first  organized  large-scale  research  in  depth  into  the  subject  of  social  violence. 
We  became  the  impetus  for  much  of  the  current  scholarship  on  the  subject.  We 
We  did  our  best  to  grapple  with  this  massive  task.  Under  the  direction  of 
Dr.  Marvin  Wolfgang  and  Dr.  James  Short,4  we  conducted  what  may  well  be  the 
published  the  reports  of  seven  task  forces  and  five  investigatory  teams,  reflect- 
ing the  work  of  more  than  two  hundred  scholars. 

The  task  force  reports  deal  with  such  diverse  topics  as  the  history  of  violence 
in  the  United  States  and  abroad,  individual  acts  of  violence,  collective  disorder, 


*  Edited  version  of  an  address  delivered  to  the  Annual  Meeting  of  the  Academy  in 
Philadelphia,  April  2,  1971.  Mr.  Cutler  is  a  member  of  the  District  of  Columbia  Bar, 
and   served   as   Executive   Director   of   the  Eisenhower  Commission. 

1  The   Challenge  of  Crime  in  a  Free  Society    (Government  Printing  Office.   1967). 

2  Renort  of  the  National  Advisory  Commission  on  Civil  Disorders  (Government  Printing 
Office,'l96S). 

3  To  Establish  Justice,  To  Insure  Domestic  Tranquility,  Final  Report  of  the  National 
Commission  on  the  Causes  &  Prevention  of  Violence   (Government  Printing  Office,  1969). 

*  Dr.  James  F.  Short,  Jr.  and  Dr.  Marvin  Wolfgang  were  the  Commission's  Co-Directors 
of  Research.  For  their  description  of  the  research  program,  see  the  Preface  to  the  Com- 
mission's Final  Report  and  each  of  the  Task  Force  Reports  cited  in  Footnote  5. 
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assassination,  the  effect  of  the  mass  media,  firearms,  and  the  administration 
of  justice.  The  investigatory  reports  are  case  histories  of  the  disorders  at  the 
1968  Democratic  and  Republican  Conventions,  the  Nixon  Inauguration  in  1969 
the  Ahmed  Evans  shoot-out  and  subsequent  riot  in  Cleveland  and  the  effort  to 
shut  down  San  Francisco  State  College.9 

So  far  as  we  know,  we  were  the  first  national  Commission  to  commit  to  the 
scholars  who  joined  us  that  all  of  their  work  could  and  would  be  published  as 
they  wanted  it  published — either  by  the  Commission  with  only  consensual 
editing,  or  if  we  did  not  publish,  by  the  scholars  themselves.  In  the  end,  the 
Commission  itself  published  every  single  task  force  and  investigatory  team 
report  that  was  written — even  Professor  Skolnick's  PoUtics  of  Protest  which  I 
shall  return  to  in  a  moment,  and  which  did  not  achieve  a  consensus  of  support 
among  the  Commissioners.  We  also  encouraged  commercial  publishers  to  bring 
out  paperback  and  hardback  editions  of  their  own.  Four  of  the  task  force  reports 
and  two  of  the  investigative  reports  appeared  in  one  or  more  paperback  editions, 
as  did  the  Commission's  own  final  report.7  Altogether  more  than  two  million 
copies  of  our  reports  have  been  printed,  more  than  any  other  Commission.  It 
is  a  record  that  may  stand,  now  that  the  illustrated  commercial  edition  of  the 
Report  of  the  Larsen  Commission  on  Pornography  has  been  seized  by  the  Attorney 
General  and  may  never  get  into  paperback  form. 

I  would  like  to  be  able  to  predict  that  the  Eisenhower  Commission  reports  will 
accomplish  as  much  and  live  as  long  as  the  reports  of  the  Katzenbach  and  Kerner 
Commissions.  It  is  of  course  much  too  early  to  tell.  But  if  the  Eisenhower  reports 
do  not  have  a  major  impact  and  long  life  of  their  own,  they  will  at  least  add  to 
the  impact  and  life  of  their  illustrious  predecessors,  whose  basic  findings  and 
recommendations  they  confirm  in  all  important  respects.  Perhaps  the  most  im- 
portant value  of  Commissioneering  as  a  tool  for  solving  social  problems  in  a 
democracy  is  the  remarkable  consensus  they  reflect  among  thoughtful  citizens 
of  all  political  persuasions,  from  all  cultural  groupings  and  from  all  walks  of 
life,  when  they  study  a  phenomenon  such  as  social  violence  in  sufficient  depth 
to  obtain  an  adequate  perspective.  If  only  we  could  assign  the  entire  population 
one  by  one  to  serve  on  Presidential  commissions,  perhaps  we  coiild  achieve  as 
a  nation  the  consensus  for  change  at  which  the  members  of  all  recent  Presidential 
commissions  have  arrived ! 

One  common  feature  of  each  Commission's  recommendations,  however,  has 
stirred  respectable  scholarly  dissent,  and  is  at  variance  with  the  mutually  contra- 
dictory perceptions  held  by  large  numbers  of  ordinary  people.  This  difference 
of  view  is  part  of  the  answer  to  the  question  of  why  it  takes  so  long  for  the 
mixture  of  remedies  prescribed  by  recent  commissions  to  be  swallowed  as  a  whole 
by  the  body  politic. 


5  Graham,  H;igh  Davis  and  Ted  Robert  Gnrr.  Violence  in  America,  Historical  and  Com- 
parative Per&pectivefi  (Government  Printing  Office,  1969). 

Skolnick,   Jerome   H.,   The  Politics   of  Protest    (Government  Printing  Office,    1969). 

Mulvihill  Donald  J.  and  Melvin  Tumin.  Crimes  of  Violence  (Government  Printing 
Office.  1970). 

Kirkham.  James  F.,  Sheldon  G.  Levy  and  William  J.  Crotty,  Assassination  and  Political 
Violence  (Government  Printing  Office,  1969). 

Newton,  George  D.,  Jr.  and  Franklin  E.  Zimring,  Firearms  and  Violence  in  American 
Life  (Government  Printing  Office,  1969). 

Baker,  Robert  K.  and  Sandra  J.  Ball,  Violence  and  the  Mass  Media  (Government  Printing 
Office,  1969). 

Campbell,  James  S.,  Joseph  R.  Sahid,  and  David  P.  Stang.  Law  and  Order  Reconsidered 
(Government  Printing  Office,  1969). 

6  Rights  in  Conflict  (Available  in  commercial  editions.  1969)  :  Miami  Report  (Government 
Printing  Office,  1969)  ;  Shoot-Out  in  Cleveland  (Government  Printing  Office,  1969)  ;  Rights 
in  Concord  (Government  Printing  Office,  1969)  ;  Shut  It  Down:  A  College  in  Crisis  (Govern- 
ment Printing  Office.  1969). 

7  Graham,  Hugh  Davis  and  Ted  Robert  Gurr,  Violence  in  America  (New  York:  Baniam 
Books,  1969). 

Graham.  Hugh  Davis  and  Ted  Robert  Gurr,  Violence  in  America  (New  York  :  Signet 
Books,  1969). 

Skolnick,  Jerome  H.,  Politics  of  Protest  (New  York  :  Clarion  Books,  Simon  and  Schuster, 
1969). 

Skolnick,  Jerome  H.,  Politics  of  Protest   (New  York:  Ballentine  Books,  1969). 

Kirkham.  James  F.,  Sheldon  G.  Levy  and  William  J.  Crotty,  Assassination  and  Political 
Violence  (New  York  :  Bantam  Books,  1970). 

Campbell,  James  S..  Joseph  R.  Sahid  and  David  P.  Stang,  Law  and  Order  Reconsidered 
(New  York  :  Bantam  Books,  1970) . 

Rights   in   Conflict    (New   York:    Signet   Books,    1968). 

Rights  in  Conflict  (New  York  :  Bantam  Books,  1968). 

Shoot-Out  in  Cleveland  (New  York:  Bantam  Books,  1969). 

To  Establish  Justice,  To  Insure  Domestic  Tranquility  (New  York  :  Bantam  Books,  1970). 
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Eacli  of  the  three  recent  Coininissions  has  attributed  the  increase  in  the  type 
of  violence  it  considered  to  two  basic  causes — the  persistence  of  major  social 
injustices  and  the  weaknesses  of  the  system  employed  by  the  state  to  deter  and 
to  punish  the  violence  that  social  injustices  cause.  These  findings  have  led  each 
Commission  to  urge  two  sets  of  remedies — measures  to  correct  the  social  injus- 
tices that  are  causing  violence  and  measures  to  improve  the  State's  system  for 
controlling  violence.  As  the  Eisenhower  Commission  put  it : 

".  .  .  we  believe  that  the  twin  objectives  of  the  social  order  must  be  to  make 
violence  both  unnecessary  and  unrewarding.  To  make  violence  unnecessary,  our 
institutions  must  be  capable  of  providing  justice  for  all  who  live  under  them — of 
giving  all  a  satisfactory  stake  in  the  normal  life  of  the  community  and  the  nation. 
To  make  violence  unrewarding,  our  institutions  must  be  able  to  control  violence 
when  it  occurs,  and  to  do  so  firmly,  fairly,  and  within  the  law." 

"The  Preamble  of  our  Constitution  does  not  speak  merely  of  justice  or  merely 
of  order :  it  embraces  both.  Two  of  the  six  purposes  set  forth  in  the  Preamble  are 
to  'establish  justice'  and  to  'insure  domestic  tranquility.'  If  we  are  to  succeed 
in  preventing  and  controlling  violence,  we  must  achieve  both  of  these  goals."  8 
This  is  not,  however,  how  many  Americans  view  the  matter.  There  is  a  large 
number,  perhaps  a  majority,  who  believe  that  control  is  the  only  dependable 
answer.  Some  do  not  regard  the  grievances  that  lead  to  violence  as  serious  in- 
justices. Others  who  recognize  the  legitimacy  of  the  grievances  believe  that 
steps  to  correct  them  will  only  reward  the  violence  and  thus  encourage  further 
outbursts. 

There  is  also  a  large  number  who  hold  the  opposite  view.  They  include  many 
of  the  victims  of  injustice  and  intellectuals  who  share  their  cause.  They  believe 
that  the  only  cure  for  violence  is  to  achieve  social  justice,  and  that  greater  efforts 
to  control  violence  will  lead  only  to  greater  violence.  They  point  to  the  all  too 
numerous  examples  of  excessive  reaction  by  the  forces  of  authority,  such  as  the 
police  and  national  guard.  They  oppose  any  efforts  to  strengthen  the  ability 
of  the  state  to  deter  and  punish. 

The  same  conflict  also  exists  among  scholars.  Banfield,  Wilson  and  Janowitz," 
starting  with  social  injustice  as  a  deplorable  fact  of  life,  tend  to  focus  more 
on  the  psychology  of  crowd  behavior  that  leads  to  collective  disorder  and  the 
social  mores  of  the  underclass  that  result  in  violent  conduct.  Though  they  recog- 
nize and  support  the  importance  of  removing  injustice,  much  of  their  work 
deals  with  society's  efforts  to  make  violence  unrewarding,  rather  than 
unnecessary. 

Skolnick  is  of  the  opposite  view.10  He  regards  violence  as  an  ordinary  response 
of  ordinary  people  to  the  failure  of  government  or  society  to  heed  their  legitimate 
grievances,  and  he  therefore  concludes  that  only  the  political  and  social  changes 
that  will  correct  these  injustices  will  reduce  the  quantum  of  violence  to  an 
acceptable  level.  He  regards  efforts  to  achieve  better  control  as  self-defeating  on 
the  theory  that  excessive  counter-violence  against  the  occasional  spontaneous 
outburst  will  channel  protest  into  the  more  dangerous  form  of  guerrilla  warfare. 
He  is  primarily  interested  in  how  to  make  violence  unnecessary,  rather  than 
unrewarding. 

Professor  Skolnick  goes  further.  Not  only  does  he  quarrel  with  those  who  ad- 
vocate control  rather  than  correcting  injustice ;  he  also  disagrees  with  those — 
including  the  three  Commissions— who  urge  the  two-pronged  strategy  of  improv- 
ing controls  and  correcting  injustice.  He  makes  his  case  in  these  paragraphs: 
"No  recent  treatment  advocates  a  purely  repressive  approach  to  riot  control. 
On  the  contrary,  official  conceptions  of  riots  have  usually  been  translated  into 
recommendations  combining  a  program  for  the  reduction  of  social  tensions  with 
a  call  for  the  development  of  strategy  and  technology  to  contain  disruption.  On 
its  face,  this  dual  approach  seems  both  reasonable  and  feasible.  It  suggests  sym- 
pathetic response  to  legitimate  grievances,  and  at  the  same  time  it  offers  the 
prospects  of  sophisticated  measured,  and  controlled  force  to  protect  civic  order. 
After  considerable  analysis,  however,  we  have  come  to  question  whether  this 
two-pronged  approach  is  ultimately  workable." 

"First,  implicit  in  the  two-pronged  theory  is  the  assumption  that,  in  practice, 
reform  measures  have  about  the  same  prospect  of  gaining  executive  and  legis- 


*  To  Establish  Justice,  To  Insure  Domestic  Tranquility,  p.  xxii. 
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lative  support  as  control  and  firepower  measures.  Historical  experience,  however, 
suggests  no  such  parity.  On  the  contrary,  Commissions  from  the  Chicago  Com- 
mission of  1919  to  the  Kerner  Commission  have  adopted  the  dual  approach  and 
have  lived  to  observe  control  recommendations  being  implemented  without  con- 
comitant implementation  of  social  reform  measures.  Although  it  has  generally 
been  recognized  that  riots  are  motivated  in  part  by  legitimate  grievances,  the 
ensuing  political  response  clearly  reveals  that  order  has  been  given  priority  over 
justice From  the  evidence,  it  appears  that  it  has  been  found  more  expedi- 
ent to  implement  recommendations  for  control  than  recommendations  for  altering 
the  social  structure.  There  is  little  evidence  that  a  call  for  social  reform,  on  the 
one  hand,  and  for  the  development  of  sophisticated  riot-control  techniques  and 
weaponry,  on  the  other,  will  not  suffer  the  same  fate  today."  u 

One  can  accept  much  of  this  argument  without  being  led  to  the  same  conclu- 
sion. It  is  unfortunately  true  that  proposals  to  strengthen  the  forces  of  control 
often  win  favor  more  rapidly  than  proposals  to  remedy  social  injustice,  though 
even  these  control-oriented  programs  often  fail  in  practice  despite  their  popu- 
larity and  the  many  laws  enacted  to  carry  them  out. 

But  to  this  non-scholar  at  least,  it  does  not  follow  that  single-minded  proposals 
to  reduce  violence  solely  by  measures  to  correct  social  injustice  will  fare  better 
than  two-pronged  proposals  to  make  violence  less  rewarding  as  well  as  less 
necessary.  One  might  well  ask  if  the  Kerner  Commission's  plea  for  greater  ef- 
forts to  improve  the  lot  of  inner  city  blacks  would  have  won  a  better  response 
if  it  had  not  been  accompanied  by  a  plea  for  improved  measures  of  riot  control. 
I  doubt  it  very  much.  Those  who  advocate  a  two-pronged  approach  may  un- 
fortunately obtain  a  better  reception  for  the  prong  of  control  than  for  the  prong 
of  correcting  injustice,  but  in  my  experience  at  least  they  are  likely  to  achieve 
more  for  each  prong  than  if  they  advocate  the  correction  of  social  injustice  alone. 
The  reason  is  that  violence  itself  is  a  social  injustice  for  its  victims  and  for 
the  citizenry  as  a  whole.  There  are  times,  of  course,  when  other  injustices  become 
so  oppressive  for  such  a  substantial  majority  that  the  majority  prefers  the  course 
of  violence  as  the  lesser  evil — the  patteren  that  fits  most  great  national  revolu- 
tions against  established  tyranny.12  But  in  self-governing  societies  like  ours  that 
have  achieved  a  large  measure  of  social  justice  for  the  majority  of  their  citi- 
zens, the  majority  will  never  regard  violence  as  a  permissible  means  for  minor- 
ities to  employ  to  remedy  the  remaining  injustices  that  are  intolerable  only  to 
a  minority. 

President  Nixon  strikes  a  responsive  chord  when  he  appropriates  the  rhetoric 
of  the  underdog  to  proclaim  as  the  first  civil  right  the  right  of  every  person  to 
walk  the  streets  peaceably  and  without  fear  of  bodily  harm.13  Perhaps  it  is  a  bit 
overdrawn  to  call  this  the  first  civil  right,  but  surely  it  is  an  important  one. 
John  Gardner,  who  sees  the  need  to  correct  injustice  as  much  as  any  of  us,  puts 
the  matter  succinctly : 

"No  society  can  live  in  constant  and  destructive  tumult.  .  .  .  The  anarchist 
plays  into  the  hands  of  the  authoritarian.  Those  of  us  who  find  authoritarianism 
repugnant  have  a  duty  to  speak  out  against  all  who  destroy  civil  order.  The  time 
has  come  when  the  full  weight  of  community  opinion  should  be  felt  by  those  who 
break  the  peace  or  coerce  through  mob  action."  " 

How  then  do  we  meet  the  just  demands  of  minorities  in  a  society  in  which  the 
great  majority  is  slow  to  respond  and  will  not  tolerate  violence  as  a  means  of 
pressing  those  demands?  This  of  course  is  the  great  dilemma  of  our  representa- 
tive, culturally  diffuse  and  constitutionally  arthritic  society  that  has  so  far 
worked  at  least  moderately  well  for  most  of  its  citizens,  but  by  no  means  for  all. 
With  due  respect  for  Professor  Skolnick's  dissenting  view,  it  is  still  an  impor- 
tant part  of  the  answer  to  improve  our  methods  of  control.  The  weaknesses  of 
the  police,  the  courts  and  the  corrections  systems  can  hardly  be  viewed  as  irrele- 
vant to  the  spread  of  street  crime.  As  for  the  violence  we  associate  with  social 
protest,  two  of  the  Violence  Commission  investigatory  reports  contrasted  the  very 
unhappy  results  of  the  official  response  to  violent  demonstration  at  the  19fiS  Demo- 
cratic Convention  in  Chicago  and  the  highly  successful  management  of  a  similar 
outburst  by  some  of  the  same  protesting  elements  six  months  later  at  the  Nixon 
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Inauguration  in  Washington.15  The  differences  in  result  were  due  entirely  to 
differences  in  strategy,  tactics,  management  and  state  of  readiness  of  the  con- 
trolling forces.  In  the  judgment  of  the  Commission  the  tactics  of  restraint  and  the 
firmness  of  leadership  that  characterized  the  response  in  Washington  resulted  in 
much  less  immediate  violence  than  in  Chicago — where  these  qualities  had  been 
conspicuously  lacking.  Moreover,  it  did  not  leave  the  bitter  aftertaste  of  the 
excessive  repression  we  saw  in  Chicago.  For  it  may  be  just  this  kind  of  repres- 
sion that  leads  the  Weathermen  and  other  groups  to  switch  from  the  tactics  of 
violent  public  protest  to  the  more  fearful  and  perhaps  more  effective  tactics  of 
faceless  terror.10 

While  the  Commission  disagreed  with  Professor  Skolnick's  remedy — to  sub- 
ordinate achieving  better  methods  of  control  in  favor  of  concentrating  solely  on 
achieving  social  change — we  were  impressed  by  his  point  that  Commission 
proposals  for  specific  measures  of  social  change  do  not  achieve  the  same  popular 
response  as  proposals  to  improve  social  controls.  In  addition  to  supporting 
specific  measures  to  correct  injustice,  such  as  better  housing,  better  education 
and  an  end  to  discrimination,  we  therefore  examined  the  structural  rigidities 
of  the  American  political  system  that  stand  as  such  formidable  barriers  to  specific 
measures  of  social  change.  We  noted  the  paradox  of  a  nation  which  takes  pride 
in  its  capacity  for  technological  and  social  progress,  but  clings  nostalgically  to 
a  political  system  that  was  devised  before  this  progress  had  been  achieved  and 
that  was  not  designed  to  cope  with  the  changes  this  progress  has  wrought. 

To  appreciate  the  magnitude  of  these  changes  and  the  stresses  that  result 
we  need  look  back  no  further  than  1900.  Within  the  memory  of  men  still  alive 
we  were  a  nation  of  only  75,000,000,  of  whom  less  than  40%  lived  in  metropolitan 
areas.  We  moved  over  short  distances  by  carriage  or  train.  We  communicated 
by  mail  and  the  printed  word.  The  Commission  observed  that  today,  within  the 
same  land  space,  we  have  almost  tripled  our  number.  Two-thirds  of  us  live 
in  urban  concentrations.  We  motor  at  high  speeds  over  a  nation  paved  with  free- 
ways. We  fly  across  and  between  the  continents.  We  communicate  by  telephone, 
radio  and  television.  Our  resources  and  the  demands  we  placed  upon  them  have 
increased  enormously ;  so  has  our  individual  specialization  of  function  and  our 
dependence  on  one  another  for  shelter  and  food,  for  personal  safety,  and  even 
for  the  purity  of  the  air  we  breathe.17 

But  as  the  Commission  noted,  our  political  and  social  institutions  and  pro- 
grams have  not  kept  pace.  We  have  achieved  the  phenomenal  forward  leap  to 
the  moon,  but  we  have  not  managed  the  flow  of  traffic  in  New  York.  Most  of 
us  now  live  in  metropolitan  areas,  but  we  have  made  few  advances  in  the  art  of 
governing  the  urban  environment.  Science  has  shown  us  how  to  provide  so  much 
food  that  surpluses  embarrass  us  economically,  yet  millions  are  hungry.  We  boast 
of  our  dedication  to  the  concept  that  all  men  are  created  equal,  yet  inequality  of 
opportunity  remains  our  most  persistent  problem. 

Despite  our  special  penchant  for  economic  and  technological  innovation,  we 
tend  like  other  peoples  to  resist  political  change.  The  longest  quotation  in  the 
Violence  Commission  Report  is  from  a  letter  written  by  Thomas  Jefferson.  After 
a  lifetime  of  public  service,  he  observed  : 

"I  am  certainly  not  an  advocate  for  frequent  and  untried  changes  in  laws  and 
constitutions.  .  .* .  But  I  know  also,  that  laws  and  institutions  must  go  hand  in 
hand  with  progress  of  the  human  mind.  As  that  becomes  more  developed,  more 
enlightened,  as  new  discoveries  are  made,  new  truths  disclosed,  and  manners 
and  opinions  change  with  the  change  of  circumstances,  institutions  must  advance 
also  and  keep  pace  with  the  times.  We  might  as  well  require  a  man  to  wear  still 
the  coat  which  fitted  him  when  a  boy,  as  civilized  society  to  remain  ever  under 
the  regimen  of  their  barbarous  ancestors.  It  is  this  preposterous  idea  whicli  has 
lately  deluged  Europe  in  blood.  Their  monarchs,  instead  of  wisely  yielding  to 
the  gradual  change  of  circumstances,  of  favoring  progressive  accommodation  to 
progressive  improvement,  have  clung  to  old  abuses,  entrenched  themselves  behind 
steady  habits,  and  obliged  their  subjects  to  seek  through  blood  and  violence 
rash  and  ruinous  innovations,  which,  had  they  been  referred  to  the  peaceful 
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deliberations  and  collected  wisdom  of  the  nation,   would  have  been  put  into 
acceptable  and  sanitary  forms.18 

He  then  went  on  to  recommend  that  the  Constitution  of  the  State  of  Virginia 
be  revised  once  each  generation. 

Yet  Jefferson's  tolerance  of  frequent  political  change  has  become  almost  heresy 
today.  Nor  is  the  fear  of  apostasy  limited  to  such  pillars  of  the  established  order 
a's  the  Daughters  of  the  American  Revolution  and  the  John  Birch  Society.  When 
Senator  Everett  Dirksen  proposed  a  few  years  ago  to  amend  the  Constitution 
by  the  convention  method,  it  was  not  the  conservatives  of  this  nation  who  cried 
out  in  alarm,  it  was  the  liberals.  While  they  have  good  reason  for  opposing  the 
particular  amendment  the  Senator  was  advocating,  their  main  concern  is  that 
a  constitutional  convention  might  get  "out  of  control"  and  indulge  itself  in  other 
major  amendments.  How  does  it  happen  that  the  partisans  of  more  rapid  social 
change  in  this  nation  are  afraid  to  risk  making  the  major  changes  in  our  political 
structure  that  may  well  be  needed  to  achieve  their  objective? 

To  make  plain  what  most  of  us  are  still  unwilling  to  see,  consider  the  criminal 
justice  system.  We  invest  in  it  less  than  one  percent  of  our  national  income  and 
less  than  two  percent  of  all  tax  revenues.  We  get  even  less  than  we  pay  for.  The 
system  achieves  arrests  in  less  than  12%  of  all  serious  crimes.  It  achieves  con- 
victions in  less  than  6%,  and  that  includes  many  pleas  of  guilty  to  lesser  offenses. 
It  achieves  incarceration,  for  what  little  it  is  worth,  in  less  than  l~'/->%  of  all 
serious  crimes.19  It  is  a  system  that  does  not  deter,  does  not  detect,  does  not  con- 
vict, and  does  not  correct.  On  top  of  all  that,  it  is  a  system  that  is  much  too  slow, 
often  unfair,  and  consistently  at  its  worst  in  the  major  urban  areas  where  it  is 
needed  the  most. 

All  this  is  well  known.  So  are  the  substantive  remedies  for  improving  the 
system,  remedies  that  Commission  after  Commission  has  proposed.  The  national 
consensus  in  favor  of  improving  the  system,  even  the  consensus  in  favor  of 
many  specific  substantive  remedies,  must  be  well  over  90%.  New  law  after  new 
law  gets  passed.  Good  men  try  to  make  the  new  laws  work.  But  the  system 
is  changing  hardly  at  all. 

Confronted  with  such  a  dismal  record,  isn't  it  time  to  look  at  the  political 
framework  within  which  the  criminal  justice  system  must  function,  and  the 
way  in  which  this  system  diffuses  power  and  purse  among  federal,  state  and 
local  authority,  a  diffusion  which  combines,  in  the  case  of  urban  criminal 
justice,  to  produce  impotence  at  all  three  levels?  Yet  most  of  us  still  look 
elsewhere. 

It  is  this  paradox,  I  believe,  that  lies  at  the  root  of  our  difficulties  in  cor- 
recting social  injustice  promptly  enough  to  avert  violence.  Liberals  and  con- 
servatives alike — proponents  of  social  change  and  proponents  of  the  status 
quo — share  the  same  ancestral  faith  in  the  miraculous  capacities  of  our  federal 
political  system,  and  its  capacity  to  solve  problems  that  did  not  arise  until 
two  centuries  after  the  system  was  devised.  When  problems  go  unsolved  we 
blame  the  people  we  elect  to  run  the  structure.  We  call  them  unresponsive, 
selfish  or  corrupt.  We  rarely  question  the  inherent  perfection  and  infallibility 
of  the  structure  itself.  Far  more  than  the  men  who  designed  this  system,  we 
are  reluctant  to  change  it.  We  have  very  few  Jeffersons  among  us. 

I  do  not  mean  to  suggest  that  the  Violence  Commission  or  I  myself  favor 
wholesale  changes  in  our  federal  system.  There  is  as  much  as  ever  to  be  said 
for  some  features  of  the  separation  of  powers,  particularly  the  Bill  of  Rights 
and  the  independence  of  the  Judiciary.  And  while  I  personally  prefer  the  British 
joinder  of  executive  with  legislative  authority,  and  the  practice  of  governing 
by  a  majority  of  the  majority  which  this  combination  makes  possible,  I  concede 
that  so  basic  a  change  in  our  own  system  cannot  now  be  made.  But,  if  we  are 
willing  to  examine  whether  the  king's  clothes  still  fit  him,  we  will  find,  as  the 
Violence  Commission  did,  many  other  weaknesses  that  can  and  must  be  cor- 
rected if  a  form  of  government  conceived  in  the  18th  Century  is  to  remain 
viable  in  the  21st. 

Take  for  example  how  badly  our  political  structure  for  governing  urban 
areas  works,  and  how  little  we  are  doing  to  rebuild  it.  Contrast  this  with  how 
well,  comparatively  speaking,  urban  government  functions  in  the  nations  of 
Western  Europe,  where  our  vaunted  federal  system  does  not  exist,  and  where 
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the  responsibilities  and  political  structure  of  urban  government  are  periodically 
adapted  by  decisions  of  the  national  government  to  solve  new  problems  of 
urbanization  as  they  arise.20 

Two-thirds  of  us  now  live  in  metropolitan  areas.  The  major  problems  of  our 
time  are  direct  consequences  of  our  need  to  live  together  in  a  crowded  and  highly 
mobile  society.  Rising  crime,  the  process  of  slum  formation,  the  decline  of  educa- 
tional quality,  the  deterioration  of  the  physical  environment,  the  frustrations 
of  moving  about,  the  lessening  spirit  of  community — all  of  these  modern  social 
ills  are  at  their  worst  in  our  large  cities. 

Compared  to  local  government,  the  federal  government  functions  with  the 
efficiency  and  reliability  of  a  seventeen-jewel  watch.  It  is  far  more  responsive 
to  public  demands  and  frustrations.  It  has  authority  over  the  conduct  of  all 
who  live  or  work  within  its  territory.  It  has  ample  power  to  tax.  It  has  a  Chief 
Executive  who  can  select  and  dismiss  all  executive  subordinates,  over  whose 
decisions  he  can  exercise  full  responsibility  and  control.  It  is  largely  free  of 
graft  and  corruption. 

Most  urban  governments  lack  all  of  these  attributes.  Mayor  John  Lindsay  of 
New  York  City  is  certainly  one  of  the  most  articulate,  and  perhaps  one  of  the 
most  accomplished,  practitioners  of  the  art  of  urban  government  on  the  scene 
today.  Yet  he  would  be  the  first  to  admit  that  his  office— indeed  the  entire 
administrative  structure  of  the  city  of  New  York — lacks  effective  power  to 
govern  the  New  York  urban  area.  Indeed,  it  is  no  exaggeration  to  say  that  if 
one  had  the  power  to  draft  the  100  best  qualified  people  in  the  country  to  fill 
the  100  highest  posts  in  the  government  of  New  York  City,  the  internal  weak- 
nesses of  the  city's  state-legislated  structure,  together  with  its  impotence  in  deal- 
ing with  the  suburbs,  with  the  state  governments  of  New  York,  New  Jersey  and 
Connecticut,  and  with  the  federal  government,  would  still  make  effective 
government  of  the  New  York  urban  area  an  impossible  task. 

As  a  result  of  such  structural  weaknesses,  city  governments  have  become 
impotent  instruments  for  solving  urban  area  problems.  At  the  same  time  the 
problem  that  city  governments  must  solve  have  become  enormously  more 
acute.  The  migration  of  poor  blacks  and  Spanish-speaking  Americans  to  the  great 
metropolitan  areas,  where  the  impact  of  discrimination  concentrates  them  in 
the  city  core,  has  accelerated  the  process  of  slum  formation,  the  deterioration  and 
inadequacy  of  the  housing  stock,  the  strain  on  the  school  system  and  the  spread 
of  street  crime.  A  direct  result  has  been  to  speed  the  flight  of  more  prosperous 
residents  to  the  suburbs,  thereby  reducing  the  city's  tax  revenues,  hastening  the 
deterioration  of  the  city  core,  burdening  the  transportation  system,  creating  de 
facto  racial  segregation  and  polarizing  neighborhoods  within  the  urban  area 
against  one  another.  At  a  time  when  urban  area  governments  need  to  be  stronger 
than  ever  before,  they  are  drifting  in  the  opposite  direction. 

Effective  urban  government  is  not  impossible,  even  in  an  industrialized 
democracy.  Great  Britain's  urban  areas  approach  this  country's  in  size  and  com- 
plexity. Britain's  economy  and  social  structure  are  changing  rapidly,  if  not  so 
fast  as  our  own.  Its  problem?  of  pollution,  disadvantaged  racial  minorities,  slum 
formation,  housing,  education  and  law  enforcement  are  substantial,  if  not  so 
acute  as  America's.  Yet  Britain's  local  governments  function  far  more  effectively 
than  ours. 

There  are  more  homicides  on  Manhattan  Island  every  year  than  in  all  of 
England  and  Wales.  Street  robbery  in  Britain  is  virtually  unknown.  Almost  one- 
fourth  of  British  urban  residents  live  in  new  public  housing — built  by  urban 
governments  units.  Older  neighborhoods  do  not  degenerate  into  slums.  The  edu- 
cational system  has  not  broken  down.  The  subways  and  buses  run.  The  streets 
are  clean.  Graft  and  corruption  are  virtually  unknown. 

It  would  be  naive  to  attribute  the  superior  performance  of  British  local  govern- 
ment entirely  to  the  superiority  of  British  local  government  structure.  Many 
other  factors,  of  course,  are  at  work,  not  least  the  homogeneity  of  the  British 
population  and  the  absence  of  a  large,  mobile  and  disadvantaged  racial  minority. 
But  governmental  structure  is  far  from  irrelevant  to  British  success  in  managing 
urban  areas. 

Great  Britain,  unencumbered  by  an  intervening  layer  of  states,  regards  the 
government  of  urban  areas  as  a  matter  of  national  concern.  The  ancient  City  of 


20  Th e   analysis    that    follows    Is    developed    more    fully    in    a    chapter   written    for    the 
Violence  Commission's  Task  Force  Report  Law  and  Order  Reconsidered,  supra,  ChaDter  6. 
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London,  as  a  technical  matter,  is  a  toy-sized  entity  that  exercises  a  limited  num- 
ber of  functions  in  a  tiny  portion  of  the  London  metropolitan  area.  But  thirty 
years  ago  the  jurisdiction  of  the  Greater  London  Council  was  extended  ten  miles 
beyond  Heathrow  Airport.  Organized  on  a  modular  basis — out  of  individual  units 
averaging  perhaps  2.~0,000  people  per  unit — the  Council  today  encompasses 
dozens  of  boroughs,  towns  and  open  spaces.  Throughout  this  area,  it  exercises 
all  municipal  functions  and  the  taxing  power  to  perform  them,  save  for  those 
functions  which  the  national  government  has  reserved  either  for  the  boroughs 
and  towns  (sanitation,  the  local  constabulary  and  public  housing)  or  for  the 
national  government  itself  (such  as  the  health  service  and  the  Greater  London 
police).21  Only  last  month  the  British  Government  decided  to  create  a  number 
of  additional  metropolitan  areas  throughout  the  country,  based  essentially  on 
the  London  model."  On  our  own  continent,  Toronto  adopted  a  comparable  plan 
20  years  ago,  and  within  the  last  two  years  Jacksonville  and  Indianapolis  have 
adopted  somewhat  similar  forms  of  metropolitan  government.  But  in  most  of  our 
great  cities,  absolutely  nothing  is  happening  by  way  of  structural  reform. 

For  this  reason  the  Violence  Commission  proposed  that  the  President  call  what 
might  be  described  as  an  Urban  Constitutional  Convention.23  Such  a  convention 
might  be  composed  of  the  governors  of  the  fifty  States,  the  mayors  of  the  fifty 
largest  cities,  ten  representatives  of  the  Executive  Branch  and  ten  from  each 
House  of  the  Congress.  The  Convention  itself  would  be  preceded  by  a  smaller 
preparatory  commission  which  the  President  would  appoint  immediately.  The 
preparatory  commission  would  draw  up  the  convention  rules  and  would  draft  a 
set  of  proposals  for  urban  governmental  reorganization,  to  be  debated  and  revised 
by  the  Convention  itself.  With  modern  transport  and  communications,  the  Con- 
vention would  not  have  to  meet  for  an  entire  summer  in  Philadelphia ;  it  might 
instead  meet  one  long  weekend  per  month,  with  each  meeting  held  in  a  different 
urban  area  around  the  country. 

Any  decisions  taken  by  such  a  Convention  would,  of  course,  be  advisory  only. 
Effective  action  would  depend  on  subsequent  proceedings  in  state  legislatures  and 
the  Congress,  and  on  any  necessary  revisions  of  state  and  federal  constitutions. 
But  great  public  interest  and  enlightenment  would  flow  from  the  Convention 
proceedings,  as  would  a  number  of  creative  and  particable  proposals  for  legisla- 
tive or  constitutional  change.  With  extensive  television  and  newspaper  coverage, 
such  a  convention  would  start  in  motion  the  process  of  forming  a  consensus  for 
structural  reform  upon  which  all  hope  for  effective  action  must  rest. 

You  may  well  ask  how  long  it  will  take  to  achieve  such  basic  changes  in  the 
political  structure  of  our  society,  when  substantive  but  non-structural  measures, 
like  family  assistance  and  revenue  sharing,  meet  with  such  strong  resistance.  In 
my  view  it  will  not  take  any  longer  to  win  the  battle  for  structural  political 
change  than  for  most  substantive  measures  of  social  justice,  and  structural 
change  is  the  more  important  point  at  which  to  concentrate  most  of  our  effort. 
As  past  attempts  to  reform  the  criminal  justice  system  have  shown,  many  of 
the  substantive  measures  will  not  work  anyway  unless  the  needed  changes  in  our 
structural  framework  are  made.  It  is  interesting  to  note  that  Common  Cause,  the 
new  Citizens  Lobby,  has  apparently  come  to  the  same  conclusion ;  of  the  dozen 
or  so  reforms  it  is  advocating  this  year,  fully  half  may  fairly  be  described  as  of 
a  structural  nature. 

Moreover,  it  may  soon  be  possible  to  form  an  irresistible  majority  for  structural 
political  change,  beginning  with  urban  government.  None  of  us  wishes  to  surrender 
the  basic  freedoms  of  our  traditionally  open  society — freedom  of  movement,  free- 
dom from  harm,  freedom  from  fear.  The  harshness  and  injustices  of  urban  life 
are  no  longer  concentrated  on  the  lowest  economic  class  and  the  most  disad- 
vantaged ethnic  group ;  all  who  live  and  work  in  our  cities  now  suffer  from  the 
same  stresses  of  inefficient  transportation  and  sanitation,  polluted  air,  inadequate 
housing  and  public  education,  and  unsafe  streets.  We  cannot  indefinitely  blame 
these  evils  on  incompetent  leaders  and  unwise  policies ;  sooner  or  later  we  are 
bound  to  see  that  the  political  structure  itself  needs  to  be  changed.  It  is  time 
for  new  Jeffersons  to  arise  among  us,  political  architects  with  the  eyes  to  see 


21  For  an  excellent  discussion  of  the  London  structure,  see  Rhodes  Gerald  and  S  . K. 
Ruck    The  Government  of  Greater  London,    (London  :  George  Allen  &  Unwm.  Ltd     1970). 

=-The  plan,  somewhat  modified  by  the  Conservative  Government  is  argely  that  con- 
tained in  the  report  of  the  Royal  Commission  chaired  hy  Lord  Rerlcliffe-Maud,  Local 
Government    Reform,    (London:    Her    Majesty's    Stationerv    Office,    1969). 

^  To  Establish  Justice,  To  Insure  Domestic  Tranquility,  supra,  p.  50.  llie  plan  is 
further  elaborated  in  Law  and  Order  Reconsidered,  supra,  eh.  6,  pt.  2. 
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where  the  structure  is  failing,  the  capacity  to  invent  the  new  forms  that  are 
needed,  and  the  courage  and  enterprise  to  win  the  majority  for  change. 

In  1976  we  will  be  celebrating  the  two  hundredth  anniversary  of  the  Declara- 
tion of  Independence.  What  more  fitting  tribute  could  we  pay  to  its  remarkable 
author  than  to  take  up,  at  long  last,  the  need  for  constitutional  change  he 
would  have  considered  once  every  generation.  If  a  true  constitutional  conven- 
tion is  deemed  too  risky  in  these  days  of  mass  demonstration  and  guerrilla 
theater,  more  customary  methods  of  amendment  could  be  employed.  But  what- 
ever the  method  of  amendment,  its  theme  should  be  the  design  of  a  political 
structure  for  today's  urban  society,  a  society  that  must  prepare  to  meet  the 
challenge  posed  by  these  concluding  paragraphs  of  the  Introduction  to  the 
Violence  Commission's  Final  Report: 

"When  in  man's  long  history  other  great  civilizations  fell,  it  was  less  often 
from  external  assult  than  from  internal  decay.  Our  own  civilization  has  shown 
a  remarkable  capacity  for  responding  to  crises  and  for  emerging  to  higher 
pinnacles  of  power  and  achievement.  But  our  most  serious  challenges  to  date 
have  been  external — the  kind  this  strong  and  resourceful  country  could  unite 
against.  While  serious  external  clangers  remain,  the  graver  threats  today  are 
internal :  haphazard  urbanization,  racial  discrimination,  disfiguring  of  the  en- 
vironment, unprecedented  interdependence,  the  dislocation  of  human  identity 
and  motivation  created  by  an  affluent  society — all  resulting  in  a  rising  tide  of 
individual  and  group  violence. 

"The  greatness  and  durability  of  most  civilizations  has  been  finally  determined 
by  how  they  have  responded  to  these  challanges  from  within.  Ours  will  be  no 
exception."  ■* 

To  paraphrase  the  song  about  her  namesake  that  Pearl  Bailey  made  famous, 
Thomas  Jefferson,  won't  you  please  come  home?  We  need  you  now. 

[Reprinted   from   the  Annals   of   the  American  Academy   of  Political   and   Social   Science, 
Philadelphia,   Vol.   391    (September,   1970),   pp.   168-176.   Printed  in  U.S.A.] 

The  Usefulness  of  Commission  Studies  of  Collective  Violence 

(By  James   S.  Campbell) 

(James  S.  Campbell  is  a  practicing  attorney  in  Washington,  D.C.  In  1968-1969 
he  was  general  counsel  for  the  National  Commission  on  the  Causes  and  Preven- 
tion of  Violence  and  a  co-director  of  the  Task  Force  which  produced  Law  and 
Order  Reconsidered  (1966;  rev.  edition  forthcoming).  Formerly  he  was  special 
assistant  to  the  Assistant  Attorney  General  in  charge  of  antitrust  castes,  and 
has  written  articles  for  legal  periodicals  in  antitrust  and  other  fields.) 

Abstract:  Pessimism  about  the  usefulness  of  national  advisory  commission 
studies  of  episodes  of  collective  violence  results  in  part  from  undue  attention 
to  the  short-term  fate  of  commission  recommendations  that  particular  govern- 
mental actions  be  taken  in  response  to  the  violence.  The  major  part  of  the  true 
usefulness  of  commissions  lies  rather  in  their  special  ability  to  transmit  to  the 
public  and  to  political  leaders  findings  of  fact  about  the  causes  and  consequences 
of  episodes  of  collective  violence.  It  is  chiefly  through  the  persuasiveness  of 
these  findings  that  commissions  actually  do  make  a  significant  contribution  to 
the  determination  of  public  policy.  The  quality  of  commission  findings  about 
collective  violence,  and  hence  their  persuasiveness,  can  be  improved  to  the  extent 
that  the  social  sciences  provide  commissions  with  a  better  understanding  of 
commonly-used  analytical  concepts,  such  as  "political  action,"  "cause,"  "intent," 
"leader."  "demand,"  "grievance."  With  examples  from  current  commission  litera- 
ture (chiefly  the  Kerner  Report),  it  is  argued  that  sharpening  these  analytical 
tools  can  pay  large  dividends  in  public  understanding  of,  and  response  to, 
episodes  of  collective  violence. 


Today  it  has  become  a  commonplace  to  assert  that  national  commissions  are 
useless.  Despite  our  political  leaders'  penchant  for  creating  such  bodies,  none 
of  them,  it  is  said,  ever  seems  to  "do  any  good."  The  assertion  is  made  about 
all  kinds  of  commissions,  but  it  is  the  commissions  which  strongly  emphasize 
recommended  solutions  for  the  problems  they  have  studied  that  are  the  chief 
target  of  popular  pessimism.  The  Kerner  Commission  is  probably  the  best  ex- 


24  To  Establish  Justice,  To  Insure  Domestic  Tranquility,  supra,  p.  xxxii. 
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ample  of  an  apparently  program-oriented  commission  that,  according  to  this 
view,  "didn't  really  accomplish  anything."  Indeed,  that  commission  seemingly 
provided  the  text  for  its  own  epitaph  when  it  featured  in  its  concluding  section 
Dr.  Kenneth  B.  Clark's  comment  about  the  reports  of  earlier  riot  commissions : 

I  must  again  in  candor  say  to  you  members  of  this  commission,  it  is  a  kind  of 
Alice  in  Wonderland,  with  the  same  moving  picture  reshown  over  and  over 
again — the  same  analysis,  the  same  recommendations,  and  the  same  inaction.1 

When  such  sentiments  are  voiced  about  the  Kerner  Commission,  the  Eisen- 
hower Commission,  and  other  similar  groups,  the  premise  is  that  a  national 
commission  is  a  failure  if  it  does  not  prompt  swift  executive  and  legislative 
action  on  its  program  of  reforms.  The  correctness  of  this  premise  depends  in 
turn  upon  the  further  assumption  that  the  chief  function  of  a  commission  is  to 
make  specific  recommendations  for  immediate  governmental  implementation.  No 
doubt  this  is  the  announced  purpose  of  most  commissions,  but  I  would  submit 
that  the  "recommendations  function"  is  usually  only  a  secondary  and  accidental 
part  of  the  commission  process.  If  some  useful,  concrete  recommendations 
emerge  and  are  quickly  acted  upon,  that  is  a  bonus;  it  is  not  normally  the  real 
measure  of  a  commission's  usefulness. 

TWO   REASONS 

My  reasons  for  thus  contradicting  the  received  opinion  are  of  two  kinds  and 
can  be  briefly  stated.  First  of  all,  the  kind  of  commission  which  I  am  talking 
about — the  ad  hoc  national  advisory  commission — is  wholly  without  either 
legislative  power  or  executive  authority :  it  can  neither  make  laws  nor  assume 
any  day-to-day  operating  responsibility  in  the  areas  of  its  concern.  Indeed,  it 
tends  naturally  to  shun  any  direct  involvement  in  the  political  process,  inten- 
tionally closing  off  what  little  access  it  may  have  to  the  power  centers  of  gov- 
ernment, for  fear  that  such  involvement  may  expose  it  to  pressures  that  will 
destroy  its  objectivity  and  integrity.  The  national  adivsory  commission  typically 
asserts  its  total  independence  of  politics  and  leads  a  brief  life  of  its  own.  often 
measuring  its  success  almost  solely  by  the  degree  to  which  it  is  able  in  its  final 
report  to  "tell  it  like  it  is."  "We  should  not  be  surprised,  I  suggest,  that  the 
frequently  Utopian  recommendations  of  a  body  so  deliberately  isolated  from 
political  decision-making  are  rarely  translated  into  governmental  action  on  any 
simple,  one-to-one  basis. 

My  second  set  of  reasons  for  minimizing  the  recommendations  function  of  most 
national  commission  reflects  what  I  believe  to  be  the  true  measure  of  the  useful- 
ness of  commissions.  Both  in  terms  of  the  way  most  commissions  actually  oper- 
ate and  in  terms  of  the  tangible  results  they  produce,  it  is  not  the  recommenda- 
tions that  are  paramount,  but  the  findings.  The  real  usefulness  of  commissions 
lies  simply  and  primarily  in  their  ability  to  present  significant  facts  about  na- 
tional problems  to  those  who  possess  political  power  and  make  political  de- 
cisions2 Judged  by  this  standard,  many  of  our  national  commissions  have  in- 
deed been  highly  useful  and  successful,  and,  as  I  hope  to  suggest  in  this  paper, 
the  work  of  future  commissions  studying  episodes  of  collective  violence  can  be 
even  more  valuable  for  public  policy  purposes  if  the  social  science  community  can 
give  these  commissions  some  additional  help  in  several  perplexing  problem 
areas. 

I  am  not  principally  concerned  here  with  trying  to  demonstrate  the  correctness 
of  my  view  that  it  is  the  fact-finding  function  of  commissions  which  is  the  most 
valuable  to  society.  Instead,  my  purpose  is  chiefly  to  offer  some  observations  on 
what  is  necessary  to  improve  commission  fact-finding  about  episodes  of  collective 
violence,  whatever  the  ultimate  value  of  such  fact-finding  may  be.  But  I  do  not 
think  it  takes  me  too  far  afield  to  cite  three  items  of  evidence  in  support  of  my 
views  about  the  true  usefulness  of  commissions,  especially  if  I  confine  my  ex- 
amples to  the  field  of  collective  violence. 

THREE   EXAMPLES 

Item:  The  Walker  Report  on  the  Democratic  Convention  disorders  of  1968, 
produced  by  a  "subcommission"  of  the  Eisenhower  Commission,  contained  really 


1  Report  of  the  National  Advisory  Commission  on  Civil  Disorders  (New  York:  Bantam 
Books,   1968)    [hereinafter,  the  Kerner  Report],  pp.  29,  4S3. 

2 1  refer  here  to  the  people  and  their  elected  leaders.  Others,  believing  this  to  be  naive 
may  take  the  reference  to  be  to  the  "establishment,"  or  whatever,  without  detracting  from 
the  basic  point. 
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only  one  explicit  recommendation  for  governmental  action — namely,  that  the 
policemen  who  used  unlawful  force  against  demonstrators  and  bystanders  be 
held  accountable  for  their  conduct.3  Yet  this  exhaustive,  definitive  account  of 
what  happened  in  Chicago  made  credible  to  millions  of  Americans,  for  the  first 
time,  the  long-standing  complaints  of  Black  ghetto  residents  and  political  dissi- 
dents about  "police  brutality."  To  be  sure,  surveys  after  the  event  showed  that 
a  majority  of  our  citizens  felt  the  demonstrators  got  what  they  deserved  * — but 
at  least  it  could  no  longer  be  denied  that  they  and  others  like  them  had  in  fact 
gotten  it. 

Item:  At  the  present  time,  more  than  two  years  after  the  Kerner  Commission 
filed  its  Report,  relatively  few  people  hold  to  the  notion  that  "agitators"  or 
"conspirators"  were  principally  responsible  for  the  ghetto  riots  of  the  1960's. 
Yet  how  many  white  citizens — and  their  legislators5 — believed  in  the  summer 
of  1967  that  Stokely  Carmichael,  H.  Rap  Brown,  and  other  less-publicized 
operators  of  the  same  ilk  were,  simply,  the  cause  of  the  riots?  An  important  part 
of  the  reason  for  this  advance  in  understanding  lies  with  the  Kerner  Report's 
careful  accounts  of  the  major  riots,  its  massive  documentation  of  the  oppressive 
conditions  of  life  in  the  racial  ghetto,  and  its  convincing  finding  that  there  was 
no  evidence  of  any  of  the  disorders  having  been  "planned  or  directed  by  any 
organization  or  group,  international,  national  or  local."  6  The  Kerner  Report's 
recommendations  for  governmental  action  may  not  have  evoked  an  adequate  re- 
sponse from  the  larger  society,  but  these  findings  on  the  conspiracy  issue  have 
undoubtedly  helped  to  hold  in  check  the  forces  of  backlash  and  repression. 

Item:  Finally,  we  can  see  the  usefulness  of  commission  findings  concerning 
episodes  of  collective  violence  by  looking  at  a  situation  where  we  have  no  such 
findings.  After  the  shoot-out  between  police  and  Black  Panthers  in  Chicago  on 
December  4,  1969,  a  group  of  Congressmen  called  on  the  Eisenhower  Commis- 
sion to  conduct  an  investigation  of  this  episode  and  of  other  similar  clashes. 
The  Commission  was,  however,  in  the  process  of  going  out  of  business  at  the 
time  the  request  was  made,  and  no  investigation  could  be  undertaken.  Efforts 
to  have  a  private  citizens'  group  make  the  investigation  have  proved  fruitless, 
and  today,  for  want  of  a  commission,  the  average  American  citizen  is  almost 
entirely  uninformed  about  the  true  state  of  relations  between  the  Panthers  and 
the  authorities. 7  The  result,  of  course,  is  that  official  actions  which  may  have 
the  most  serious  sorts  of  long-term  political  consequences  are  effectively  freed 
from  the  restraints  normally  imposed  by  the  democratic  process  on  significant 
governmental  activity. 

THE   IMPORTANT   FACT-FINDING   BOLE 

What  these  examples  all  suggest  is  that  in  the  area  of  collective  violence, 
national  advisory  commissions  have  a  distinctive  fact-finding  role  to  play  that 
is  related  to — in  a  sense,  lies  midway  between — the  respective  roles  of  both 
the  news  media  and  the  social  sciences.  Commissions,  media,  and  science  all 
have  the  responsibility,  among  others,  of  presenting  the  facts  to  the  citizenry 
about  episodes  of  collective  violence  so  that  an  appropriate  response  by  the 
social  order  to  such  episodes  becomes  at  least  a  possibility.  Commission  reports 
differ  from  news  reports  in  that  they  appear  months  after  the  event  (rather  than 
hours,  days,  or  weeks)  and  are  usually  far  more  informative.  On  the  other  hand, 
commission  reports  usually  precede  more  thorough  scientific  or  historical  studies 


3  Rights  in  Conflict,  A  Report  to  the  National  Commission  on  the  Causes  and  Preven- 
tion of  Violence    (New  York:   Bantam  Books,  1968),  p.   11. 

'Fifty-six  percent  of  the  nation's  adults  (59  percent  of  the  whites,  only  18  percent 
of  the  Negroes)  approved  of  "the  way  the  Chicago  police  dealt  with  the  young  people 
who  were  registering  their  protest  against  the  Vietnam  war"  (Gallup  Poll,  Sept.  18,  196S). 
Compare  the  finding  to  the  recent  CBS  News  survey  that  three  out  of  four  adult  Americans 
believe  extremist  groups  should  not  be  allowed  to  organize  protests  against  the  govern- 
ment, even  when  there  appears  to  be  no  clear  danger  of  violence.  See  116  Congressional 
Record  (daily  ed.,  April  27,  1970)  at  S.  6261. 

cCf.  the  debate  surrounding  the  federal  anti-riot  statute,  IS  U.S.C.  §§2101-2102,  as  it 
passed  the  House  of  Representatives  on  July  19,  1967. 

8  Kerner  Report,  pp.  2.  202. 

7  After  the  Chicago  shoot-out,  the  seven  surviving  Panthers  were  indicted  for  attempted 
murder  and  other  alleged  offenses  ;  subsequently,  however,  the  prosecution  dismissed  the 
indictment,  stating  that  it  lacked  sufficient  evidence  to  proceed  with  the  case  (The  New 
York  Times,  May  9,  1970.  p.  1  col.  1).  Shortly  thereafter  a  federal  Grand  Jury  reported 
that  the  Chicago  police  had  vastly  exaggerated  the  degree  of  resistance  offered  by  the 
Panthers  to  the  police  r?       (The  Neic  York  Times,  May  16,  1970,  p.  1,  col.  8). 
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by  months  or  even  years,  and  they  achieve  a  level  of  public  visibility  which 
such  studies  rarely  attain. 

At  least  part  (and,  I  would  urge,  the  major  part)  of  the  true  usefulness  of 
commissions  lies,  then,  in  their  special  ability  to  transmit  to  the  public,  with 
reasonable  speed  and  thoroughness,  significant  information  about  the  causes 
and  consequences  of  episodes  of  collective  violence.  Now,  to  return  to  my  main 
topic,  how  can  this  fact-finding  function  of  commissions  be  improved?  I  suggest 
that  the  most  promising  avenue  of  improvement  lies  in  the  direction  of  having 
the  social  sciences  provide  commissions  with  sharper  analytical  tools  for  coping 
with  a  number  of  intensely  practical  problems  in  the  field  of  collective  violence. 

When  commissions  study  and  report  on  episodes  in  this  field,  they  inevitably 
make  heavy  use  of  such  concepts  as  "political  action,"  "cause,"  "intent,"  "leader," 
"demand,"  "grievance."  These  are  notions  which  appear  frequently  in  ordinary 
discourse,  and  commissions  are  understandably  inclined  to  the  view  that  such 
concepts  present  no  special  problems  when  they  are  used  as  analytical  tools  in 
the  study  of  collective  violence.  In  fact,  however,  each  of  these  simple-seeming 
words  is  a  hornets  nest  of  difficulties.  Do  we  really  know  how  to  identify,  for 
example,  the  "leader"  of  a  group  whose  members  have  engaged  in  violence?  Is 
it  significant  for  a  given  purpose  that  he  seems  to  have  some  control  over  whether 
the  group  will  resort  to  violence — or  is  it  more  important  that  he  can  formulate 
"demands"  which  reflect  the  real  "grievances"  of  the  group?  Perhaps  our 
"leader"  can  do  neither — should  he  still  be  regarded  as  a  "leader"  because  of  a 
symbolic  position  he  holds  ? 

TWO   TOOLS   IN    NEED   OF   SHARPENING 

In  the  remainder  of  this  paper  I  want  to  discuss,  with  examples  from  current 
commission  literature  dealing  with  ghetto  riots,  two  of  these  frequently  used 
concepts :  "political  action"  and  "cause."  These  are  fundamental  elements  in  any 
commission  analysis  of  contemporary  collective  violence.  There  are  others,  of 
course,  but  these  two  will  serve  nicely  as  illustrations  of  my  point  that  our 
basic  analytical  tools  could  use  some  sharpening. 

''Political  action" 

In  his  provocative  report  to  the  Eisenhower  Commission,  Skolnick  urges  that 
the  recent  urban  riots  must  be  understood  as  "political  acts,"  "spontaneous" 
or  even  "primitive"  in  nature,  but  nonetheless  showing  "a  considerable  degree  of 
structure,  purposiveness,  and  rationality." 8  He  objects  to  the  "substitution  of 
a  psychological  analysis  for  a  political  one,"  because  an  approach  that  ••under- 
estimates the  political  significance  of  riots"  may  rely  too  heavily  on  forceful 
control  techniques  and  thus  "channel  expressive  protest  into  more  organized 
forms  of  political  violence."  9  Similar  ideas,  implicitly  relied  on  rather  than  ex- 
plicitly developed,  are  found  in  many  portions  of  the  Kerner  Report's  analysis 
of  the  riots,  especially  in  conclusions  such  as  the  following :  "What  the  rioters 
appeared  to  be  seeking  was  fuller  participation  in  the  social  order  and  the  ma- 
terial benefits  enjoyed  by  the  majority  of  American  citizens."  10 

These  findings  have  a  substantial  degree  of  plausibility  for  anyone  who  has 
reflected  upon  the  nature  of  the  urban  riots ;  yet  one  withholds  judgment  until 
a  closer  examination  is  made  of  the  central  analytical  concept  of  "political 
action."  What  are  the  criteria  by  which  we  are  to  judge  whether  and  to  what 
extent  an  episode  of  collective  violence  is  a  "political"  act?  The  closest  we  get 
in  Skolnick's  report  to  an  explicit  answer  to  this  question  is  the  evident  equation 
of  the  concept  of  "political  action"  with  (rearranging  the  order  of  words  for 
the  sake  of  clarity)  "activity  aimed  at  altering  the  existing  arrangements  of 
power  and  authority  in  contemporary  society."  u  Manifestly,  however,  this  stand- 
ard of  what  constitutes  "political  action"  is  inadequate. 

That  a  collective  activity  such  as  a  riot  is  "aimed  at"  a  redistribution  of 
power  is,  no  doubt,  one  factor  bearing  on  the  extent  to  which  it  is  political  in 
character,  but  there  are  certainly  others,  some  of  which  may  be  more  important. 
For  example,  the  acts  of  the  Presidential  assassins  in  United  States  history 
would  have  to  be  regarded  as  thoroughly  political  by  this  standard,  since  all  of 


8  The  Politics  of  Protest,  A  Report  to  the  National  Commission  on  the  Causes  and  Pre- 
vention of  Violence  (New  York:  Ballantine  Books,  1969),  pp.  xxvii.  335,  342. 
•  Ibid.,  pp.  338  (italics  omitted),  345-34G. 

10  Kerner  Report,  p.  7. 

11  The  Polities  of  Protest,  p.  7. 
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the  assassins  "tended  to  link  themselves  to  a  cause  or  a  movement  and  to  relate 
their  crime  to  some  political  issue  or  philosophy."  u  Yet,  as  the  Eisenhower 
Commission  and  its  Task  Force  on  Assassination  have  demonstrated,  Presidential 
assassinations  in  this  country,  in  contrast  with  those  in  other  parts  of  the  world, 
have  not  been  political  in  character,  if  by  political  assassination  we  mean 
"assassinations  that  are  part  of  a  rational  scheme  to  transfer  power  from  one 
group  to  another  or  to  achieve  specific  policy  objectives."  13  To  treat  U.S.  assassi- 
nations as  political,  as  Skolnick's  standard  would  require  us  to  do,  runs  us  into 
difficulties  which  are  the  exact  opposite  of  those  against  which  he  has  aptly 
warned  us:  we  substitute  the  political  analysis  for  the  psychological  one — 
and  gravely  misunderstand  the  nature  of  assassination  in  this  country. 

Do  we  not  risk  the  same  kind  of  misunderstanding  if  the  Skolnick  test  of 
"political  action"  is  applied,  for  example,  to  collective  violence  on  the  campuses? 
Probably  all  of  these  episodes  are  "aimed  at  "  altering  existing  arrangements 
of  power  and  authority ;  yet  despite  this  fact,  surely  some,  at  least,  of  the 
clandestine  fire-setting  and  bomb-planting  is  best  understood  primarily  in  psy- 
chological terms,  as  the  result  of  individual  personality  factors  that  are,  at  bot- 
tom, unrelated  to  politics.  Similarly,  qualifying  the  assertedly  political  nature 
of  ghetto  riots  with  the  term  "primitive"  may  not  adequately  reflect  the  degree 
to  which  the  riots  are  (or  were)  "expressive,"  undirected  acts,  arising  out  of  a 
non-specific  anger  and  frustration  and  quite  innocent  of  any  genuinely  instru- 
mental, "political"  content.14 

My  point,  however,  is  not  to  quarrel  with  the  apparent  breadth  of  Skolnick's 
concept  of  "political  action,"  but  to  argue  that  social  science  should  assist  com- 
missions in  becoming  rather  clearer  than  they  now  are  about  the  standards 
by  which  one  determines  whether  and  to  what  extent  episodes  of  collective  vio- 
lence are  in  fact  "political."  Not  all  crimes  are  pre-revolutionary  acts,  and  it 
seems  to  me  that  we  urgently  require  a  more  refined  and  incisive  test  of  the 
"political"  element  in  collective  violence. 

We  need  a  test  that  will  make  us  consider,  for  example,  the  degree  to  which 
the  collective  violence  is  buttressed  by,  and  rationally  expressive  of,  a  developed 
ideology,  a  Weltanschaaung  which  condemns  the  existing  order  and  rationalizes 
unlawful  acts  to  achieve  the  new  order.  We  probably  also  need  to  consider 
whether,  and  under  what  conditions,  this  ideology  has  the  capability  of  attracting 
adherents  and  paralyzing  opponents  in  sufficient  numbers  to  make  an  alteration 
of  existing  arrangements  of  power  and  authority  a  reasonably  likely  outcome. 
We  may  further  need  to  attend  to  the  leadership  resources  and  other  assets  of 
the  violent  group  to  determine  whether  it  can  impact  significantly  on  the  status 
quo.  Doubtless  many  other  factors  are  also  relevant. 

The  issue  of  when  collective  violence  constitutes  "political  action"  is  not  merely 
a  question  of  definition,  nor  is  it  simply  of  theoretical  interest :  as  I  have  indi- 
cated, this  question  goes  to  the  heart  of  intensely  practical  problems.  In  the 
absence  of  a  more  sensitive,  multidimensional  test  for  the  "political"  element 
in  episodes  of  collective  violence,  I  fear  that  we  may  be  uncritically  describing 
some  of  these  episodes  in  a  manner  that  mis-states,  or  at  least  overstates,  their 
meaning  for  public  policy.  If,  for  example,  the  ghetto  riots  of  the  1960's  must  be 
explained  exclusively  in  political  terms,  then  we  should  probably  have  to  agree 
with  the  Kerner  Report's  basic  conclusion  that  "our  nation  is  moving  toward 
two  societies  one  black,  one  white — separate  and  unequal."  15  On  the  other  hand, 
if  we  are  permitted  to  see  in  the  riots  important  non-political  elements,  such  as 
psychic  breaking  of  the  Negro/white  "dependency  bond"  and  the  freeing  of 
Blacks  to  express  the  full  measure  of  their  anger,16  then  our  conclusion  may 
well  be  that  this  nation  is,  for  the  first  time,  really  moving  toward  one  society, 
albeit  not  nearly  fast  enough.  These  two  conclusions  have,  of  course,  radically 
different  implications  for  public  policy. 


12  To  Establish  Justice,  To  Insure  Domestic  Tranquility,  Final  Report  of  the  National 
Commission  on  the  Causes  and  Prevention  of  Violence  (New  York:  Bantam  Books.  1970), 
p  106  See  also  Assassination  and  Political  Violence,  A  Report  to  the  National  Commis- 
sion on  the  Causes  and  Prevention  of  Violence  (Washington,  D.C.  :  Government  Printing 
Office,  1969),  pp.  xvii-xviii,  64-65. 

™  Assassination  and  Political  Violence,  p.  xvii  (emphasis  added)  ;  cf.,  To  Establish 
Justice,  To  Insure  Domestic  Tranquility,  p.  104. 

14  Cf.  J.  Q.  Wilson.  "Why  We  Are  Having  a  Wave  of  Violence,"  The  Neiv  York  Times 
Magazine,  May  19,  1968. 

lb  Kerner  Report,  p.  1.  ,  . 

16  See  Comer,  "The  Dynamics  of  Black  and  White  Violence,  in  Violence  in  America,  A 
Report  to  the  National  Commission  on  the  Causes  and  Prevention  of  Violence  (New 
York  :  Praeger,  1969),  p.  460. 
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"Cause" 

The  Kerner  Commission  found  that  "the  causes  of  recent  racial  disorders  are 
imbedded  in  a  massive  tangle  of  issues  and  circumstances,"  but  that  the  "most 
fundamental"  strand  in  that  tangle  is  "the  racial  attitude  and  behavior  of  white 
Americans  toward  black  Americans."  17  In  the  now  famous  words  of  the  com- 
mission, "white  racism  is  essentially  responsible  for  the  explosive  mixture  which 
has  been  accumulating  in  our  cities  since  the  end  of  World  War  II."  M  By  thus 
identifying  "white  racism"  as  the  basic  cause  of  the  ghetto  riots,  the  Kerner 
Commission  touched  a  nerve  since  rubbed  raw  by  the  tremendous  currency  which 
this  phrase  has  achieved. 

The  objection  has  often  been  raised  that  the  Kerner  Commission's  concept  of 
"white  racism"  is  an  imprecise  one,  but  the  nature  of  the  imprecision  never 
seems  to  be  adequately  spelled  out.  From  the  context  in  which  it  is  used,  "white 
racism"  obviously  means  "race  prejudice"  of  whites  against  Blacks, 18  and  that 
is  tolerably  clear :  we  know  the  sort  of  facts  that  are  relevant  to  the  question  of 
whether,  for  example,  a  nominee  to  the  Supreme  Court  is  or  is  not  prejudiced 
against  Negroes.  I  do  think  there  is  imprecision  in  the  Kerner  Report's  use  of 
"white  racism"  but  I  suggest  that  it  lies  not  so  much  in  the  "white  racism"  con- 
cept itself  as  in  the  report's  lack  of  an  adequate  analytical  approach  to  the 
problem  of  causation. 

It  would  appear  to  have  been  worthwhile,  for  example,  for  the  commission 
to  have  attempted  a  more  explicit  and  systematic  distinction  between  the  im- 
mediate and  the  underlying  causes  of  the  riots.  The  report,  after  all,  treats 
the  phenomenon  of  white  racism  only  as  a  basic,  underlying,  non-proximate 
cause.  White  racism  is  said  to  have  had  certain  "bitter  fruits,"  i.e.,  discrimination 
in  education,  employment,  and  housing ;  formation  of  black  ghettos ;  conditions 
of  poverty,  crime,  and  social  disorganization  in  the  ghettos.20  The  "mixture" 
created  by  these  fruits  of  white  racism  was  in  turn  "catalyzed"  by  three  more 
recent  ingredients  (frustrated  hopes,  legitimation  of  violence,  and  power- 
lessness),21  and  finally,  the  riots  came  when  a  "spark"  (incitement  by  extremists, 
police  action)  was  applied  to  the  total  mixture.22  This  is  manifestly  a  long  and 
complicated  causal  chain,  with  "white  racism"  somewhere  near  the  beginning. 

With  even  this  crude  distinction  between  immediate  and  underlying  causes 
made  explicit,  two  further  issues  relating  to  causation  are  at  once  exposed, 
forcing  us  to  deal  with  them.  First,  we  want  to  know  whether  there  may  not 
be  other  underlying  causes  that  are  either  more  basic  than  the  cause  we  propose 
to  designate  as  the  underlying  cause  (here,  white  racism),  or,  at  least,  equally 
basic.  Second,  we  become  concerned  as  to  whether  or  not  we  have  correctly 
and  convincingly  traced  the  causal  sequence  that  extends  from  our  proposed 
underlying  cause  to  the  effect  we  are  analyzing  (here,  ghetto  riots).  Grappling 
with  these  two  additional  issues  is  sure  to  improve  the  quality  of  our  analysis. 

A  DEEPER  CATTSE 

Thus,  if  we  ask  whether  the  riots  may  not  have  a  deeper  cause  that  underlies 
even  white  racism,  we  will  not  overlook  the  possibility  of  a  further  historical 
and  sociological  analysis  of  the  sources  of  prejudice  against  Negroes  in  this 
country.  We  can  meaningfully  ask  what  caused,  and  what  continues  to  sustain, 
these  attitudes  which  we  have  denominated  "white  racism."  We  can  consider, 
for  example,  what  the  institution  of  slavery  and  the  failure  of  Reconstruction 
did  to  Blacks  and  whites,  and  hence  to  their  attitudes  toward  themselves  and 
toward  each  other.  We  can  further  try  to  identify  those  features  of  contem- 
porary life  (e.g.,  high  Negro  crime  rates  and  low  media  visibility  of  Negro 
accomplishments)  which  tend  to  reinforce  the  attitudinal  legacy  of  centuries 
of  white  supremacv  and  Negro  subordination.  By  inquiring,  therefore,  whether 
white  racism  reallv  deserves  to  be  treated  in  our  analysis  as  the  first  cause— the 
unmoved  mover,  as  it  were— we  are  led  to  abandon,  largely,  the  position  that 


17  Kerner  Report,  p.  203. 

J8  Tiiiri. ;  also,  p.  10. 

i°  Thirl. 

-°  Ibid.,  pp.  203-04. 

-1  Ibid.,  pp.  204-05. 

-=  Ibid.,  pp.  205-06. 
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the  basic  cause  of  the  riots  is  to  be  found  in  a  distorted  set  of  individual  attitudes 
essentially  unrelated  to  external  conditions.  Instead,  without  minimizing  the 
attitudinal  factor,  we  find  these  attitudes  themselves  to  be  the  effects  of  yet 
more  basic  causes  of  an  institutional  kind.  In  short,  we  avoid  substituting  a 
psychological  analysis  for  a  socio-historical  one. 

Similarly,  our  analysis  will  be  sharper  if  we  realize  that  we  must  identify,  and 
connect  with  one  another,  the  several  intermediate  causes  that  lie  between  our 
supposed  underlying  cause  and  its  ultimate  effect.  Many  readers  of  the  Kerner 
Report  were  not  persuaded  by  the  metaphorical  melange  of  fruits,  mixtures, 
catalysts,  and  sparks  by  which  the  commission  sought  to  explain  how  white 
racism  had  caused  the  riots.  The  convincing  part  of  the  report  was  the  exhaustive 
factual  description  of  the  conditions  of  life  in  the  racial  ghetto :  it  was  more 
understandable  how  those  conditions  could  cause  people  to  riot.  But  that  white 
racial  attitudes  (my  attitudes!)  caused  the  riots — that  was  hard  to  swallow. 

Of  course,  the  demonstration  can  be  made,  and  the  Kerner  Report  would  have 
been  the  stronger  for  focusing  more  attention  on  it.  For  example,  let  us  assume 
that  our  white  reader  is  a  member  of  a  social  club  which  does  not  admit  Negroes 
to  membership.  He  is,  pro  tanto,  a  white  racist,  and  the  Kerner  Report  ought 
to  be  able  to  show  him  how  he  caused  the  riots.  The  showing  would  have  to  explore 
concepts  of  class  and  status,  and  in  outline  might  go  something  like  this. 

The  riots  were  caused  by  the  rage  and  frustration  of  a  lower-class  ghetto  popu- 
lation. Part  of  this  rage  and  frustration  is  due  to  the  fact  that  the  traditional  "up 
and  out"  road  traveled  by  other  ghetto-ized  minorities  leads,  for  Negroes,  to  a 
different  destination  :  educated,  middle-income  Blacks  are  denied  the  opportunity 
to  cash  in  their  achievements  for  a  true  middle-class  status,  signifying  the  recog- 
nition of  those  accomplishments  by  the  rest  of  the  community.  Even  when  the 
Negro  has  made  it  by  all  the  standards  of  the  dominant  white  society,  he  still 
doesn't  have  it  made.  He  is  still  black.  Thus  it  is  by  no  means  fanciful  to  assert 
that  support  for  an  exclusive  social  club  (or  whatever  else  in  our  society  denies 
that  a  complete  escape  from  the  bondage  of  the  ghetto  is  possible)  contributed 
to  the  sense  of  hopelessness  and  alienation  out  of  which  the  riots  arose.23 

ONE    MORE    EXAMPLE 

There  are  other  examples  which  could  be  adduced  in  support  of  my  thesis  that 
a  clearer,  more  analytical  approach  to  questions  of  "cause"  would  be  of  major 
benefit  to  commissions  studying  collective  violence.  To  mention  in  passing  just 
one  more  example :  A  careful  application  of  the  hoary  distinction  between  neces- 
sary and  sufficient  causes  might  have  prodded  the  Kerner  Commission  into  a 
more  detailed  discussion  of  why  the  riots  occurred  in  the  latter  half  of  the  decade 
of  the  1960's.  Discrimination,  poverty,  and  powerlessness  are  indeed  causes  of  the 
riots  but,  having  been  part  of  the  Negro's  lot  in  America  for  so  long,  they  do  not 
suffice  to  explain  why  the  riots  erupted  when  they  did.  Further  analysis  is  required 
to  give  us  a  really  sufficient  causal  explanation — and  the  Kerner  Report  probably 
didn't  go  so  far  in  this  direction  as  it  should  have. 

I  can  offer  no  model  of  an  adequate  analytical  approach  to  the  "causes"  of 
episodes  of  collective  violence — any  more  than  I  could  propose  a  standard  for 
determining  the  extent  to  which  an  episode  of  collective  violence  is  "political"  in 
character.  What  I  have  tried  to  suggest  is  that  we  need  to  make  some  progress  in 
clarifying  basic  concepts  like  these.  National  advisory  commissions,  and  others, 
are  going  to  go  on  making  findings  about  the  "intent"  of  the  demonstrators,  the 
"causes"  of  the  violence,  the  "political"  character  of  the  disorders,  and  so  on, 
even  in  the  absence  of  adequate  scientific  criteria  for  the  use  of  these  terms.  Their 
findings  will  continue  to  influence  public  policy  to  a  significant  degree ;  for,  as  I 
have  said,  commission  reports  are  more  accessible  than  scholarly  studies — which, 
in  addition,  sometimes  avoid  the  tough  issues  which  commissions  can't  avoid — and 
are  more  sophisticated  than  the  instant  analysis  of  the  media  accounts. 

Commission  studies  of  collective  violence  are  useful.  Social  science  can  make 
them  even  more  useful  by  improving  the  blunt  and  clumsy  tools  with  which  com- 
missions have  to  do  their  job. 


a  Cf.  Wade  "Violence  in  the  Cities  :  A  Historical  View,"  and  Pfautz,  "The  American 
Dilemma  :  Perspectives  and  Proposals,"  in  Urban  Violence  (Chicago  :  University  of  Chi- 
cago Center  for  Policy  Study,  1969),  pp.  26.  59-61. 
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Testimony  of  Lloyd  N.  Cutler,  former  Executive  Director,  National  Com- 
mission on  the  Causes  and  Prevention  of  Violence,  before  the  Special 
Studies  Subcommittee  of  the  House  Committee  on  Government  Operations, 
Wednesday,  May  27,  1970 

TSIr.  Monagan.  We  are  privileged  to  have  as  our  next  witness  Mr. 
Lloyd  N.  Cutler,  who  was  the  Executive  Director  of  the  National 
Commission  on  Causes  and  Prevention  of  Violence,  a  distinguished 
attorney  and  public  servant  who  has  a  deep  and  practical  knowledge 
of  this  subject.  Mr.  Cutler,  was  are  happy  to  have  you  with  us. 

STATEMENT  OF  LLOYD  CUTLER,  ESQ.,  FORMER  EXECUTIVE  DIREC- 
TOR, NATIONAL  COMMISSION  ON  THE  CAUSES  AND  PREVENTION 
OF  VIOLENCE;  ACCOMPANIED  BY  JAMES  CAMPBELL,  ESQ.,  FOR- 
MER GENERAL  COUNSEL;  AND  COL.  WILLIAM  G.  McDONALD, 
FORMER  ADMINISTRATIVE  OFFICER 

Mr.  Cutler.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Monagan.  We  will  be  pleased  to  have  your  statement  delivered 
in  any  manner  that  you  may  wish  to  deliver  it. 

Mr.  Cutler.  Thank  you.  Mr.  Chairman,  I  think  you  and  the  mem- 
bers of  the  audience  all  have  copies  of  the  prepared  statement  and  I 
will  just  try  to  touch  on  some  of  the  high  spots,  if  I  can. 

Mr.  Monagan.  The  statement  may  be  included  in  the  record  at  this 
point  and  we  will  simply  ask  that  you  not  miss  any  of  the  main  points 
in  it. 

(Mr.  Cutler's  statement  follows:) 

Prepared    Statement    of    Lloyd   N.   Cutler,    Executive   Director,    National 
Commission  on  the  Causes  and  Prevention  of  Violence 

Mr.  Chairman  and  members  of  the  committee,  I  am  pleased  to  have  the 
opportunity  to  appear  before  you  today  to  discuss  the  work  of  the  National  Com- 
mission on  the  Causes  and  Prevention  of  Violence  and  to  offer  my  views  on  the 
usefulesness  of  national  advisory  commissions  in  general.  I  am  accompanied  by 
Mr.  James  S.  Campbell,  who  was  General  Counsel  of  our  Commission,  and  Col. 
William  G.  McDonald,  who  was  our  administrative  officer.  They  are  here 
to  assist  me  in  answering  any  questions  you  may  have  which  bear  directly  on 
their  areas  of  responsibility  for  the  Commission. 
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As  background  for  some  of  my  more  general  observations  I  shall  begin  by 
giving  you  a  brief  history  of  the  18-month  life  of  the  Violence  Commission.  Our 
Commission  was  created  on  June  10,  1968,  shortly  after  the  assassination  of 
Robert  F.  Kennedy  and  not  long  after  the  assassination  of  Martin  Luther  King. 
Our  able  and  devoted  chairman  was  Dr.  Milton  S.  Eisenhower,  and  we  were 
charged  by  President  Johnson  with  the  task  of  undertaking  a  "penetrating  search 
for  the  causes  and  prevention  of  violence — a  search  into  our  national  life,  our  past 
as  well  as  our  present,  our  traditions  as  well  as  our  institutions,  our  culture, 
our  customs  and  our  laws."  Our  efforts  to  comply  with  this  mandate  occupied,  as 
I  have  noted,  18  months — substantially  longer  than  we  anticipated  at  the  outset. 
This  18-month  period  seems  to  divide  naturally  into  three  6-month  segments. 

1.  The  first  6  months 

During  the  first  6  months  we  spent  the  greater  part  of  our  time  in  developing 
our  plan  of  operation  and  recruiting  the  members  of  our  staff  to  carry  it  out. 
Essentially  our  plan  of  operation  was  to  have  a  small  number  of  staff  officers  who 
coordinated  the  efforts  of  a  much  larger  decentralized  task  force  structure,  under 
which  our  basic  research  and  fact-gathering  effort  was  divided  into  seven  seg- 
ments: assassination,  group  violence,  violent  crime,  law  enforcement,  firearms, 
mass  media,  and  historical  and  comparative  perspectives  on  violence.  We  spent 
a  good  deal  of  time  trying  to  recruit  capable  scholars  from  the  campuses,  and  our 
success  in  this  area  was  made  possible  in  large  measure  by  the  willingness  of 
Dr.  Marvin  E.  Wolfgang  of  the  University  of  Pennsylvania  to  serve  as  the  princi- 
pal director  of  our  research  effort,  along  with  Dr.  James  F.  Short,  Jr.,  of  Wash- 
ington State  University. 

The  disorders  at  the  Democratic  National  Convention  in  Chicago  in  August  of 
1968  prompted  the  creation  of  the  Commission's  investigatory  arm,  consisting  of 
a  series  of  "study  teams"  investigating  not  only  the  Chicago  episode,  but  also 
the  ghetto  riots  in  Miami  during  the  Republican  Convention,  the  Cleveland  shoot- 
out earlier  in  the  summer  and  eventually  the  San  Francisco  State  College  strike 
and  the  counter-inaugural  demonstration  in  January  of  1969.  Each  of  these  study 
teams  produced  a  report,  perhaps  the  best  known  of  which  was  the  Walker  report 
which  we  published  in  December  of  1968.  As  was  the  case  with  all  of  our  task 
force  and  study  team  reports,  this  was  an  independent  staff  effort  assisted  and 
supported  by  the  Commission  and  its  central  staff  officers.  Consistent  with  the 
policy  adopted  by  the  Commission  at  the  outset,  these  reports  were  published  as 
the  work  of  their  authors,  with  only  "consensual  editing,"  and  did  not  necessarily 
reflect  the  views  of  the  Commission.  This  policy  of  freedom  to  publish  enabled 
the  Commission  to  recruit  some  of  the  very  best  scholars  in  the  country  to  work 
for  us  at  very  modest  levels  of  compensation. 

Our  other  major  activities  during  the  fall  of  196S  were  8  weeks  of  public  hear- 
ings involving  approximately  80  to  100  witnesses,  the  preparation  of  a  progress 
report  for  President  Johnson,  and  constant  efforts  to  obtain  funds  pursuant  to 
the  budgetary  commitments  which  had  been  made  to  us  by  the  White  House 
staff.  As  I  am  sure  other  witnesses  have  told  you,  one  of  the  main  problems  of 
Presidential  commissions  seems  to  be  obtaining  funds.  Lacking  direct  appropria- 
tions sufficient  to  support  its  array  of  advisory  commissions,  the  White  House 
staff  is  in  the  difficult  and  demeaning  position  of  having  to  beg  the  established 
departments  for  contributions  which  they  are  naturally  reluctant  to  make  in 
view  of  their  own  budgetary  constraints.  Through  no  fault  of  the  individuals 
involved  but  simply  because  of  the  way  the  system  now  works,  much  lost  time  and 
strained  relationships  result  from  the  series  of  financial  crises  through  which  a 
Presidential  commission  routinely  passes  in  the  effort  to  do  its  job. 

2.  The  second  6  months 

By  June  of  1969  all  five  of  the  investigatory  study  team  reports  had  been  com- 
pleted and  published,  as  had  been  two  of  the  task  force  reports,  "Violence  in 
America,"  the  monumental  report  of  our  history  task  force,  and  "The  Politics  of 
Protest,"  the  controversial  report  of  our  task  force  on  violent  protest  and  con- 
frontations. As  with  the  Walker  report,  these  two  reports  were  swiftly  published 
in  commercial  paperback  editions. 

During  this  period  the  Commission  reviewed  numerous  drafts  of  sections  of  its 
own  report,  but  the  magnitude  of  our  task,  and  the  slippage  in  our  timetables 
required  that  the  Commission  seek  from  President  Nixon  a  6-month  extension  of 
its  original  1-year  term.  The  extension  was  granted  in  May  of  1969. 
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At  this  period  campus  disorder  was  at  one  of  its  peaks  and  student  violence 
necessarily  commanded  the  attention  of  the  Commission.  After  two  sets  of  con- 
ferences with  university  presidents  from  all  parts  of  the  country,  the  Commis- 
sion published  its  "Interim  Statement  on  Campus  Disorder"  in  June  of  1969, 
and  this  statement  was  something  of  a  turning  point  in  the  life  of  the  Commis- 
sion. The  statement  was  well  received  both  within  Government  and  without,  and  it 
persuaded  the  Commission  to  adopt  a  policy  of  serial  release  of  a  number  of  sep- 
arate statements  rather  than  the  single  release  of  one  final  report. 

3.  The  third  6  months 

After  release  of  the  campus  disorder  statement,  the  White  House  staff  told  the 
Commission  that  it  should  go  forward  with  its  future  releases  without  having  to 
seek  White  House  permission  for  the  release ;  the  Commission's  only  obligation 
was  to  keep  the  White  House  informed  about  its  projected  releases.  Thereafter 
tbe  Commission  released  statements,  in  the  following  order,  on  firearms,  violence 
on  television,  law  enforcement,  assassination,  violent  crime,  group  violence  and 
civil  disobedience.  Each  of  these  statements  contained  our  basic  findings  and 
recommendations  in  that  particular  area  of  our  work.  During  this  period  we  also 
issued  several  more  of  our  task  force  reports. 

In  general,  our  plan  was  to  deal  with  the  more  tractible  issues  first,  reserving 
the  tougher  areas  for  later  statements.  With  the  exception  of  mild  reservations  by 
four  members  of  the  Commission  as  to  the  firearms  statement,  consensus  broke 
down  only  on  civil  disobedience,  where  there  was  a  7-to-6  split  on  the  question 
of  whether  nonviolent  civil  disobedience  necessarily  destroys  respect  for  law  and 
inevitably  leads  to  other  kinds  of  violence.  There  was  unanimous  agreement  that 
violent  or  coercive  disobedience  to  law  as  a  political  tactic  is  to  be  condemned 
as  destructive  of  the  rule  of  law. 

Thereafter,  the  Commission  swiftly  and  unanimously  reached  agreement  on 
the  fundamental  conclusion  drawn  from  its  study — that  the  causes  of  violence 
are  deeply  rooted  in  our  institutional  failures  to  correct  social  injustice  as  well 
as  in  the  weaknesses  of  the  law  enforcement  system,  and  that  the  prevention  of 
violence  required  a  two-pronged  approach  aimed  at  making  resort  to  violence 
unnecessary  as  well  as  unrewarding.  That  is  why  we  called  our  final  report  "To 
Establish  Justice,  To  Insure  Domestic  Tranquility."  To  achieve  these  twin  goals, 
we  recommended,  first,  that  national  priorities  should  be  revamped  so  that  ex- 
penditures for  general  welfare  purposes  could  increase  relative  to  military  ex- 
penditures, and,  second,  that  we  sharply  increase  our  investment  in  the  criminal 
justice  system  and  transform  it  from  a  nonsystem  of  overlapping  and  uncoordi- 
nated agencies  into  a  well-managed  and  efficient  whole.  In  December  of  1969,  we 
published  our  final  report,  consisting  basically  of  a  summary  statement  of  con- 
clusions together  with  the  edited  versions  of  the  separate  papers  which  we  had 
issued  over  the  preceding  months. 

At  the.  conclusion  of  our  work  we  had  published  two  Commission  reports — the 
progress  report  and  the  final  report— together  with  12  volumes  of  staff  research 
and  investigative  reports.  Remaining  unpublished  at  this  time,  for  lack  of 
funds,  are  three  volumes  of  staff  research  on  the  subject  of  violent  crime  on  one 
volume  containing  the  transcript  of  our  6  days  of  hearings  on  the  media.  We 
are  still  trying  to  beg  this  money — about  $35,000 — from  one  of  the  executive 
departments,  hopefully  the  Justice  Department,  which  should  be  interested 
in  seeing  this  work  disseminated. 

What  are  the  results  of  the  enormous  expenditure  of  time  and  effort  which 
went  into  the  total  work  product  of  the  Eisenhower  Commission? 

In  trying  to  answer  this  question  I  would  draw  a  distinction  at  the  outset 
between  the  findings  of  a  presidential  commission  and  its  recommendations. 
Presidential  commissions  have  two  quite  different  kinds  of  functions.  One 
is  to  present  significant  facts  about  national  problems  to  the  members  of  the 
public  and  their  elected  leaders,  and  the  other  is  to  make  policy  recommenda- 
tions to  officials  at  various  levels  of  government.  In  order  to  assess  correctly 
the  results  of  a  presidential  commission  I  think  it  is  important  to  look  at  each 
of  these  two  functions  separately. 

The  importance  of  the  factfinding  function  of  the  Presidential  commissions 
is  well  illustrated  by  the  Walker  report,  which  contained  only  one  explicit 
recommendation  for  Governmental  action — namely,  that  the  policemen  who 
used  unlawful  force  against  demonstrators  and  bystanders  be  held  accountable 
for  their  conduct.  The  great  value  of  this  exhaustive  account  of  what  happened 
in  Chicago  was  that  it  made  the  American  people  and  their  leaders  more  aware 
of  the  problems  of  police  discipline  and  of  the  truth  of  the  longstanding  com- 
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plaints  of  black  ghetto  residents  and  political  dissidents  about  "police  brutality." 
Another  prominent  example  of  the  usefulness  of  Commission  fact  finding  is  fur- 
nished by  the  Kerner  Commission's  report  on  the  causes  of  urban  rioting.  In 
the  summer  of  1967,  when  the  rioting  was  at  its  peak,  many  white  citizens 
believed  that  Stokely  Carmichael,  H.  Rap  Brown  and  other  "agitators"  were 
the  basic  cause  of  the  riots.  The  Kerner  Commission's  exhaustive  analysis  of  the 
multiple  and  complex  causes  of  these  riots,  whose  roots  go  deep  into  American 
institutions  and  culture,  has  undoubtedly  been  responsible  for  what  I  think 
is  a  major  advance  in  public  understanding  since  that  time. 

In  1967  a  Louis  Harris  survey  found  that  45  percent  of  the  white  population 
thought  "outside  agitation"  was  a  major  cause  of  ghetto  rioting,  while  only 
10  percent  of  the  Negroes  believed  that  this  was  a  major  cause.  Similarly,  only 
8  percent  of  the  whites  thought  that  police  brutality  was  a  major  cause  of  riots, 
while  49  percent  of  the  Negroes  thought  it  was  a  significant  factor.  I  am  not 
aware  of  any  recent  repetition  of  these  survey  questions,  but  I  would  venture  to 
guess  that,  if  they  were  asked  again  today,  the  gap  in  perspective  between  black 
and  white  citizens  on  these  issues  would  be  substantially  narrowed.  If  it  has 
narrowed,  major  credit  must  go  to  the  Kerner  Commission  report  and  in  some 
part  to  the  Walker  report  for  the  public  education  job  they  have  done  on  these 
issues. 

It  is  my  hope  that  some  of  the  findings  of  the  Eisenhower  Commission's  final 
and  task  force  reports  will  also  contribute  to  public  understanding  and  ulti- 
mately to  constructive  public  action.  One  of  the  most  dramatic  of  our  findings 
is  represented  pictorially  on  page  xxviii  of  the  bantam  edition  of  our  final  report, 
where  we  portray  the  performance  of  the  criminal  justice  process  in  the  United 
States.  We  find  that  there  are  probably  about  9  million  serious  crimes  (homicide, 
assault,  rape,  robbery,  burglary,  larceny  over  $50,  and  auto  theft)  committed 
annually  in  the  United  States.  Of  this  number  only  half  are  even  reported  to  the 
police,  only  12  percent  result  in  the  arrest  of  anyone,  only  6  percent  result  in 
the  conviction  of  anyone,  and  only  l1^  percent  result  in  the  incarceration  of 
anyone.  Whatever  one  may  think  about  the  specifics  of  our  recommendations  for 
improving  the  criminal  justice  system  in  this  country,  it  is  at  least  clear  that 
this  system,  as  presently  operated,  does  not  deter,  does  not  detect,  does  not  con- 
vict, and  does  not  correct.  If  the  public  and  its  elected  officials  understand  these 
facts — and  the  facts  that  we  have  presented  about  firearms,  the  causes  of  vio- 
lent crime  and  many  other  subjects — effective  action  of  some  kind  should  be 
forthcoming  even  if  our  particular  recommendations  about  these  problems  are 
not  adopted  as  such. 

The  Violence  Commission's  findings  of  fact  probably  reached  a  larger  public 
audience  than  those  of  any  prior  commission.  While  the  Kerner  report  sold  well 
over  2  million  copies,  its  important  findings  and  conclusions  were  summarized 
in  the  press  and  electronic  media  only  once — at  the  time  the  report  was  first 
published.  Our  Commission  deliberately  adopted  a  different  tactic,  publishing 
each  topical  segment  of  our  final  report — and  each  of  our  task  force  reports — 
seriatim  as  it  was  completed.  As  a  result,  the  Commission's  successive  releases 
became  front  page  newspaper  stories  and  television  news  stories  throughout  the 
country  on  approximately  20  separate  occasions.  On  each  occasion  a  summarized 
text  of  the  findings,  running  to  several  thousand  words,  appeared  in  leading 
newspapers  such  as  the  New  York  Times  and  the  Washington  Post.  We  also  con- 
ducted numerous  television  press  conferences  and  permitted  both  the  press  and 
the  television  cameras  to  cover  our  8  weeks  of  public  hearings. 

While  we  are  on  the  subject  of  disseminating  Commission  findings  to  the 
public,  I  would  like  to  say  a  word  about  present  Government  publication  policies. 
All  of  our  reports  were  initially  published  by  the  government.  Five  were  found  by 
private  commercial  publishers  to  be  of  sufficient  interest  to  be  published  as 
pocketbooks  and  as  hard  cover  editions.  Two  more  are  scheduled  for  private 
publication  this  summer.  Although  the  price  differentials  are  not  significant,  the 
private  editions  have  been  outselling  the  Government  editions  by  margins  of 
50  or  even  100  to  1.  This  is  due  to  the  fact  that  the  Government  Printing  Office 
takes  virtually  no  interest  in  merchandising  its  output.  Retail  book  sellers  have 
to  work  hard  to  know  what  the  GPO  is  publishing  and  to  obtain  books  for  resale. 
If  we  are  correctly  advised,  the  margin  they  are  allowed  to  cover  all  retailing 
expenses  is  only  10  percent  compared  to  margins  in  the  neighborhood  of  50 
percent  from  the  private  publishers.  Moreover,  the  GPO  does  almost  no  adver- 
tising and  takes  no  interest  in  creating  a  public  market  for  its  books.  In  this 
connection,  I  am  pleased  to  note  that  Mr.  Adolphus  N.  Spence,  who  was  of  such 
enormous  assistance  to  our  Commission  as  head  of  the  Defense  Printing  Service, 
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is  now  the  Public  Printer.  I  have  every  reason  to  hope  the  GPO  will  become 
much  more  market  conscious  under  his  administration. 

In  stressing  the  independent  significance  of  Commission  fact  finding  I  do  not 
want  to  leave  you  with  the  impression  that  I  consider  Commission  policy  rec- 
ommendations to  be  an  exercise  in  futility.  On  the  contrary,  I  think  that  the 
governmental  response  to  Commission  recommendations  has  been  more  construc- 
tive than  has  been  generally  recognized  and  could  be  even  better  if  appropriate 
kinds  of  followup  groups  could  be  established  for  the  major  presidential  com- 
missions. 

Perhaps  no  Commission  ever  had  a  greater  success  in  getting  its  central  rec- 
ommendations adopted  than  the  President's  Committee  on  Urban  Housing,  headed 
by  Edgar  Kaiser.  Six  months  before  it  completed  its  work,  the  Committee  was 
asked  by  President  Johnson  for  an  interim  report  containing  proposals  that  might 
be  considered  for  inclusion  in  the  Housing  Act  of  1968.  As  its  major  proposal, 
the  Committee  suggested  the  formation  of  the  National  Housing  Partnership,  a 
Comsat-like  structure  to  bring  the  capital  and  management  skills  of  the  Nation's 
leading  business  corporations  into  the  field  of  low-  and  moderate-income  housing. 
President  Johnson  immediately  adopted  the  idea  and  included  it  in  his  housing 
message.  The  proposal  received  very  strong  bipartisan  support  and  was  approved 
as  part  of  the  Housing  Act  of  1968.  The  Housing  Partnership  has  now  been 
formed  and  has  raised  its  first  $40  million  of  capital  from  over  260  leading  in- 
dustrial firms  and  financial  institutions — a  sum  which  under  existing  Federal 
programs  should  enable  it  to  build  more  than  $1.5  billion  worth  of  new  low-  and 
moderate-income  housing  units. 

Other  Commissions  have  had  signal  success  in  getting  their  major  recommenda- 
tions adopted,  but  usually  after  a  much  longer  period  of  time.  The  Marshall 
Commission  on  the  draft  made  a  series  of  sweeping  reform  recommendations  4 
years  ago  which  were  greeted  coldly  by  the  President  and  the  Congress  at  the 
time.  But  the  wisdom  of  these  recommendations  became  more  apparent  with 
age,  and  most  of  them  have  since  been  adopted.  The  Katzenbach  Comission  on 
the  Administration  of  Justice — one  of  the  most  significant  Commissions  in  recent 
history — recommended  a  program  of  Federal  financial  and  management  assistance 
for  State  and  local  criminal  justice  systems  that  is  now  the  central  function  of 
the  Law  Enforcement  Assistance  Administration.  The  Kerner  Commission's  call 
for  large-scale  programs  in  education,  housing,  and  job  training  for  the  disad- 
vantaged and  discontented  residents  of  our  urban  ghettos  has  won  a  partial  but 
still  inadequate  response  in  the  education,  housing  and  job  training  programs 
adopted  and  funded  during  the  past  2  years. 

But  it  remains  true  that,  on  the  whole,  Commissions  burst  on  the  scene  and 
then  pass  from  public  view  like  comets,  only  to  appear  again  in  much  the  same 
form  years  or  even  decades  later.  The  reports  of  the  1930  Wickersham  Commis- 
sion, the  1965  Katzenbach  Commission  and  the  1969  Eisenhower  Commission 
differ  merely  in  details  so  far  as  the  subjects  of  crime  and  law  enforcement  are 
concerned,  not  in  the  central  thrust  of  their  analyses  and  recommendations.  As 
Kenneth  Clark  so  vividly  reminded  us,  the  report  of  the  Kerner  Commission 
largely  mirrored  the  reports  on  the  1919  riot  in  Chicago  and  the  Harlem  riot  of 
1935.  One  of  the  scholars  we  consulted  remarked,  not  wholly  in  jest,  that  we 
should  study  the  violence  induced  by  the  frustrations  resulting  from  the  publi- 
cation of  so  many  excellent  prior  reports  and  the  public  failure  to  respond. 

We  have  no  ready  solution  for  this  problem.  In  our  own  report  we  recommended 
that  the  President  request  a  group  of  leading  private  citizens  to  constitute  them- 
selves as  a  National  Citizens  Justice  Center,  to  serve  as  a  continuing  presence 
to  examine  the  workings  of  the  criminal  justice  system  and  as  a  catalyst  for 
achieving  the  reforms  we  so  urgently  recommended.  Perhaps  much  could  be 
gained  if  the  British  tradition  were  adopted  here.  In  Britain,  the  publication  of 
each  Royal  Commission  report  is  usually  followed  within  6  months  to  a  year  by 
the  publication  of  a  Cabinet  white  paper  setting  forth  the  Government's  views  on 
the  Commission's  recommendations  and  the  Government's  proposals,  if  any,  for 
action.  Although  6  months  have  passed  since  our  final  report  was  filed,  the  ad- 
ministration has  so  far  made  no  public  response.  Perhaps  we  would  also  benefit 
by  creating  a  private  committee  consisting  of  the  chairmen  of  the  most  important 
past  Presidential  commissions,  whose  combined  prestige  and  experience  in  study- 
ing the  critical  problems  of  our  time  might  enable  them  to  awaken  the  con- 
science of  the  country,  and  give  focus  to  our  national  will. 
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Let  me  close  by  reminding  you  of  the  final  words  of  the  introduction  to  our  own 
final  report,  which  I  understand  made  such  an  impact  on  a  distinguished  Senator 
that  he  carries  them  around  to  read  on  every  appropriate  occasion : 

"When  in  man's  long  history  other  great  civilizations  fell,  it  was  less  often 
from  external  assault  than  from  internal  decay.  Our  own  civilization  has  shown 
a  remarkable  capacity  for  responding  to  crises  and  for  emerging  to  higher  pin- 
nacles of  power  and  achievement.  But  our  most  serious  challenges  to  date  have 
been  external — the  kind  this  strong  and  resourceful  country  could  unite  against. 
While  serious  external  dangers  remain,  the  graver  threats  today  are  internal : 
haphazard  urbanization,  racial  discrimination,  disfiguring  of  the  environment, 
unprecedented  interdependence,  the  dislocation  of  human  identity  and  motiva- 
tion created  by  an  affluent  society — all  resulting  in  a  rising  tide  of  individual 
and  group  violence. 

"The  greatness  and  durability  of  most  civilizations  has  been  finally  determined 
by  how  they  have  responded  to  these  challenges  from  within.  Ours  will  be  no 
exception." 

Mr.  Cutler.  All  right.  Thank  you,  sir. 

I  am  accompanied  by  Mr.  James  Campbell  on  my  left,  who  served 
very  ably  as  the  Commission's  general  counsel  throughout  its  service, 
and  by  Col.  William  McDonald  on  my  right,  who  served  as  the  Com- 
mission's administrative  officer.  We  obtained  Colonel  McDonald  when 
the  President  asked  Secretary  McNamara  for  the  best  administrative 
officer  in  the  armed  services  and  the  Colonel  was  produced  and  he 
turned  out  to  be  all  of  that,  plus  the  finest  scrounger  of  money  and 
equipment  and  facilities  that  I  am  sure  any  commission  has  ever  had. 

When  the  next  commission  is  appointed,  one  recommendation  I  am 
going  to  make  to  the  chairman  is  that  he  get  hold  of  Colonel  McDonald. 

Mr.  Monagan.  I  might  say,  Mr.  Cutler,  we  have  already  had  testi- 
mony along  these  lines  from  Mr.  Leibman,  who  testified  here  yester- 
day. So,  Colonel  McDonald  is  not  unknown  to  the  committee. 

Mr.  Cutler.  Good. 

I  have  been  asked  to  talk  about  the  work  of  the  Eisenhower  Commis- 
sion on  the  Causes  and  Prevention  of  Violence  and  offer  some  views  on 
the  usefulness  of  commissions  generally. 

Let  me  first  give  you  a  brief  history  of  the  "Violence  Commission. 
We  were  created  in  June  of  1968  shortly  after  the  assassination  of  Sen- 
ator Robert  Kennedy  and  only  a  month  or  two  after  the  earlier 
assassination  of  Dr.  Martin  Luther  King.  Our  chairman  was  Dr. 
Milton  Eisenhower,  an  able  and  devoted  man  who,  perhaps  unlike  some 
other  chairmen,  was  the  key  to  the  success  of  the  entire  commission. 
Dr.  Eisenhower  was  a  man  with  whom  all  of  the  commissioners  were 
ready  to  agree  even  though  they  might  disagree  a  great  deal  with  one 
another.  It  was  his  presence  and  his  continuing  force  on  the  commission 
that  I  think  led  to  the  largely  unanimous  reports  that  were  filed. 

He  is  also  quite  a  draftsman  in  his  own  right  and,  again  perhaps 
unlike  other  commission  reports,  every  word  in  this  report  was  at  least 
reviewed  and  edited  by  Dr.  Eisenhower  and  a  very  large  number  of 
those  words  were  written  in  the  first  instance  by  him. 

Our  charge  from  President  Johnson  was  to  undertake  what  was 
called  in  the  words  of  some  good  White  House  draftsman  "a  pene- 
trating search  for  the  causes  and  prevention  of  violence,  a  search  into 
our  national  life,  our  past  as  well  as  our  present,  our  traditions  as 
well  as  our  institutions,  our  culture,  our  customs  and  our  laws."  Mr. 
Johnson  characteristically  wanted  us  to  get  all  of  that  done  within 
6  months. 
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In  the  end  it  took  us  approximately  18  months,  in  part,  because  of 
Dr.  Eisenhower's  mild  heart  attack  shortly  after  President  Eisen- 
hower died.  And  this  period  divides  naturally  into  three  segments. 

In  the  first  6  months  we  spent  most  of  our  time  trying  to  develop 
a  specific  plan  of  operation  and  a  specific  outline  of  the  subjects  that 
would  be  covered  in  our  final  report.  That  outline  appears  essentially 
in  the  commission's  interim  report  that  is  attached  as  one  of  the 
exhibits  near  the  back  of  that  little  pocketbook  you  have  in  front  of 
you. 

We  adhered  very  closely  to  that  original  plan.  Our  notion  was  to 
have  a  small  number  of  central  staff  officers  who  would  coordinate  the 
efforts  of  a  much  larger  decentralized  task  force  structure  under 
which  our  basic  research  and  fact-gathering  efforts  were  divided  into 
seven  segments,  about  as  few  as  you  could  divide  such  a  problem  as 
violence  into.  We  had  forces  on  assassination,  group  violence,  violent 
crime,  law  enforcement,  firearms,  mass  media,  and  historical  and 
comparative  prospectives  on. 

We  spent  a  good  deal  of  this  early  time  trying  to  recruit  capable 
scholars  from  the  campuses  and  we  succeeded  in  large  number  due 
to  our  ability  very  early  in  the  game  to  obtain  the  services  of  Dr. 
Marvin  Wolfgang  of  the  University  of  Pennsylvania,  one  of  the  most 
distinguished  social  scientists  in  the  country,  and  Dr.  James  Short 
of  Washington  State,  another  very  distinguished  sociologist. 

Then,  shortly  after  we  had  begun,  the  disorders  outside  the  Demo- 
cratic National  Convention  in  Chicago  occurred  and  we  decided  to 
create  another  series  of  investigatory  task  forces  that  would  make  re- 
ports for  us  on  episodes  such  as  the  Chicago  disorders.  In  the  end  we 
had  task  forces  dealing  with  the  Chicago  disorders,  the  earlier  riots  in 
Miami  during  the  Republican  Convention,  the  so-called  shoot  out  in 
Cleveland  involving  Ahmed  Evans  and  the  Cleveland  police,  and  the 
strike  at  San  Francisco  State  College,  which  attracted  so  much  atten- 
tion throughout  the  country,  and  lastly,  the  "Counter-Inaugural  Dem- 
onstration" in  January  of  1969,  which  was  so  ably  handled  by  the 
Government  authorities  and  the  Washington  police  and  which  made, 
we  thought,  an  excellent  counterpoint  to  the  manner  in  which  the 
demonstrations  in  Chicago  had  been  handled. 

And  each  of  these  teams  also  produced  a  report  of  which  perhaps  the 
best  known  was  the  Walker  report  on  the  Chicago  convention. 

Each  of  these  reports,  both  the  basic  task  force  reports  and  these 
investigatory  reports,  was  an  independent  work  of  scholarship  by  the 
men  who  conducted  it.  They  were,  of  course,  assisted  and  supported 
by  the  commission  and  its  staff  officers,  but  the  work  was  their  work 
and  it  was  published  as  their  work  on  their  responsibility.  We  did  only 
so-called  "consensual  editing,"  making  suggestions  to  the  authors 
which  they  were  free  to  accept  or  reject  as  they  saw  fit,  and  these  re- 
ports, of  course,  as  we  made  clear  as  we  could,  did  not  necessarily 
reflect  the  views  of  the  commission  itself. 

This  policy  of  freedom  to  publish  which  the  commission  adopted 
very  early  in  its  work  enabled  us  to  recruit  some  of  the  very  best 
scholars  in  the  country  to  work  for  us  at  very  modest  levels  of 
compensation. 

During  that  first  6  months  we  also  conducted  some  8  weeks  of 
public  hearings  involving  almost  100  witnesses  and  prepared  a  prog- 
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ress  report  for  President  Johnson  shortly  before  his  term  expired. 

We  also  had  to  spend  a  large  part  of  this  early  period  scrounging 
for  money.  We  did  have  a  budget  approved  very  early  in  the  game 
but,  as  I  am  sure  other  witnesses  have  told  you,  a  budget  is  only  the 
beginning  of  the  problem  and  it  is  very,  very  difficult  to  obtain  the 
funds.  Lacking  direct  appropriations  from  the  Congress,  which  is  true 
in  most  cases,  to  support  advisory  commissions  appointed  by  the  Pres- 
ident, the  White  House  staff  are  in  the  difficult  and  demeaning  position 
of  having  to  beg  the  established  departments  of  the  Government  for 
contributions  out  of  their  own  funds.  Of  course,  they  are  very  reluctant 
to  make  these  contributions  in  view  of  their  own  budgetary  restraints, 
and  simply  because  of  the  way  the  system  works,  this  turns  out  to  be  a 
very  painful  process. 

We  did  receive  some  direct  appropriations  from  the  Congress  ulti- 
mately, but  in  the  beginning  we  had  a  great  deal  of  difficulty  and  at 
the  end  we  continued  to  have  difficulty  in  obtaining  funds  from  Gov- 
ernment agencies,  even  with  the  strongest  kind  of  support  from  the 
White  House  and  the  Budget  Bureau. 

In  the  second  6  months  we  had  completed  most  of  our  investigative 
reports  and  published  them,  and  we  had  also  published  two  of  the 
basic  task  force  reports.  One,  an  excellent  history  called  "Violence 
in  America",  which  has  sold  in  its  pocketbook  editions  over  200,000 
copies  and  which  we  understand,  has  now  become  a  standard  text- 
book source  in  university  courses  throughout  the  country.  And  also 
we  published  Dr.  Jerome  Skolnick's  book  called  "The  Politics  of 
Protest",  which  was  a  highly  controversial  report  by  our  task  force 
on  violent  protests  and  confrontations.  That  book  also,  as  I  under- 
stand it,  has  sold  in  the  hundreds  of  thousands  of  copies. 

At  this  period,  campus  disorder  was  at  one  of  its  peaks,  and  student 
violence — or  I  should  say  violence  on  all  sides  growing  out  of  student 
demonstration  activities — necessarily  commanded  our  attention.  In 
the  summer  of  1969,  after  two  sets  of  conferences  with  university 
presidents  from  all  over  the  country,  we  issued  an  interim  statement 
on  campus  disorder  which  was  very  well  received  both  within  the 
Government  and  outside  the  Government.  Because  of  the  success  of 
this  particular  report,  we  decided  that  instead  of  disappearing  into 
our  conference  room  and  writing  one  single  final  report,  we  would 
go  ahead  to  issue  each  chapter  of  our  final  report  successively  as  it 
was  completed.  And  so  we  did  release  separate  statements  on  firearms, 
violence  on  televtsion,  law  enforcement,  assassination,  violent  crime, 
group  violence,  and  civil  disobedience  during  this  period. 

I  should  say  that  although  we  were  a  Presidential  commission,  re- 
quired to  report  to  the  President,  the  President  and  his  staff  author- 
ized us  to  do  this  and  gave  us  complete  freedom  in  issuing  each  of  the 
reports,  with  us  simply  notifying  them  in  advance  that  we  were  about 
to  issue  a  report  and  sending  a  copy  over,  but  none  of  those  reports 
were  edited  in  any  way  by  the  White  House  before  being  released. 

With  the  exception  of  mild  reservations  by  four  of  the  commission 
members  on  our  firearms  statement,  we  achieved  unanimity  on  every 
single  issue  except  that  on  the  narrowest  points  involving  civil  dis- 
obedience, we  had  a  split  of  seven  to  six  on  the  troublesome  question 
of  whether  nonviolent  civil  disobedience  committed  by  persons  who 
fully  expect  to  suffer  the  legal  consequences  of  their  disobedience 
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necessarily  destroys  respect  for  law  and  leads  to  other  kinds  of  vio- 
lence. And  even  in  this  area,  the  commission  unanimously  agreed  that 
violent  or  coercive  disobedience  to  law,  or  even  peaceful  disobedience 
accompanied  by  a  refusal  to  suffer  the  consequences,  is  to  be  condemned 
as  destructive  of  the  rule  of  law. 

Thereafter  we  swiftly  reached  agreement  on  our  fundamental  con- 
clusions, which  were  essentially  that  the  causes  of  violence  are  deeply 
rooted  in  our  institutional  failures  to  correct  social  injustice  as  well  as 
in  the  weaknesses  of  the  law  enforcement  system,  and  that  the  preven- 
tion of  violence  requires  a  two-pronged  approach  aimed  at  making 
resort  to  violence  unnecessary  as  well  as  unrewarding.  That  is  why  we 
called  that  final  report  in  front  of  you  "To  Establish  Justice,  To  In- 
sure Domestic  Tranquillity,"  and  as  Congressmen  and  history  buffs,  I 
am  sure  you  will  recognize  those  phrases  as  two  of  the  six  basic  pur- 
poses of  this  Government  contained  in  the  Preamble  to  the  Con- 
stitution. 

To  achieve  these  goals  we  recommend,  first,  that  national  priorities 
be  revamped  so  that  expenditures  for  social  and  general  welfare  pur- 
poses could  increase  relative  to  necessary  military  expenditures,  and, 
second,  that  we  sharply  increase  our  investment  in  the  criminal  justice 
system  and  transform  it  from  what  might  better  be  called  a  nonsystem 
of  overlapping  and  uncoordinated  agencies  into  a  well-managed  and 
efficient  whole.  On  December  10,  1969,  the  day  we  were  legally  re- 
quired to  go  out  of  business  by  our  Executive  order,  we  filed  a  final 
report  consisting  of  a  brief  summary  and  introduction  and  edited  ver- 
sions of  all  of  these  chapters  we  had  been  putting  out  in  the  course  of 
the  preceding  6  months. 

Mr.  Wydler.  What  do  you  mean  by  edited  ? 

Mr.  Cutler.  Slight  changes  in  the  chapters  as  originally  released, 
Mr.  Wydler,  to  update  them  and  to  include  material  that  had  become 
available  to  us  after  we  had  originally  released  each  chapter  to  the 
public. 

Mr.  Wydler.  Were  those  edits  made  by  the  members  of  the  staff  or 
were  they  made  in  meetings  of  the  full  commission  ? 

Mr.  Cutler.  By  the  full  commission.  The  commission  approved 
everything  in  the  report  in  detail. 

At  the  end  we  published  two  commission  reports,  the  progress  re- 
port and  the  final  report,  together  with  12  volumes  prepared  by  our 
various  task  forces.  We  have  three  additional  and  very  important 
volumes  of  one  task  force  report  on  violent  crime  that  remains  to  be 
published  for  lack  of  funds  and  efforts  are  being  made  by  the  admin- 
istration to  clear  from  one  of  the  available  budgets  or  another  the 
necessary  funds  to  print  this  very  important  report. 

Now,  what  are  the  results  of  the  enormous  expenditure  of  time 
and  effort  that  went  into  the  work  of  this  commission  and  other  com- 
missions ?  First,  I  would  like  to  try  to  draw  a  distinction  between  the 
value  of  the  findings  of  a  Presidential  commission  and  its  recommen- 
dations. Both  of  these  functions  are  very  important  functions,  and 
in  order  to  assess  the  importance  and  value  of  commissions,  I  think  it 
is  necessary  to  look  at  each  of  them  separately.  The  importance  of  the 
factfinding  function  is  well  illustrated,  I  think,  by  the  Walker  report 
and  by  the  Kerner  Commission  report.  The  Walker  report  had  hardly 
any  recommendations  but  it  did  contain  extensive  factual  findings  that 
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made  the  public,  we  believe,  more,  aware  of  the  problems  of  police 
discipline  and  the  management  and  appropriate  official  response  for 
demonstrations,  and  of  the  truth  of  longstanding;  complaints  of  resi- 
dents of  the  ghetto  and  of  political  dissidents  that  there  is  such  a 
thing  as  police  brutality  and  the  unlawful  administration  of  punish- 
ment by  the  police. 

The  Kerner  Commission,  as  you  know,  as  everyone  knows,  showed 
to  all  of  us  once  again  the  underlying  and  frustrating  conditions  of 
life  in  the  urban  ghetto.  In  the  summer  of  1967  when  the  rioting  was 
at  its  peak,  many  people  believed  that  it  was  all  the  fault  of  a  few 
agitators,  and  a  Louis  Harris  survey,  as  you  may  well  recall,  found 
that  45  percent  of  the  white  population  thought  that  outside  agita- 
tion was  a  main  cause  of  ghetto  rioting,  while  only  10  percent  of  blacks 
thought  outside  agitation  was  the  cause.  Similarly,  only  8  percent  of 
the  whites  thought  that  police  brutality  was  a  major  cause,  while  49 
percent  of  the  blacks  thought  it  was  a  significant  factor. 

I  do  not  know  that  any  more  recent  survey  has  been  made,  but  I 
would  venture  to  guess  that  if  it  were  made  again,  the  gap  in  perspec- 
tive between  black  and  white  citizens  on  these  issues  of  what  leads  to 
ghetto  riots  would  be  substantially  narrower.  If  I  am  right  about  that, 
we  have  the  factfinding  of  the  Kerner  Commission  report  to  thank. 

We  hope,  of  course,  that  our  report  may  have  a  similar  impact.  If 
I  may,  I  would  like  to  draw  your  attention  to  the  little  bull's  eye  chart 
that  appears  in  the  book  in  front  of  you  on  page  XXVIII,  I  believe. 
You  will  see  that  is  a  chart  which  shows  there  are  some  9  million 
serious  crimes  committed  annually  in  the  United  States,  in  this 
country  of  200  million  people,  and  that  is  the  FBI  index  of  serious 
crimes,  starting  with  auto  theft  going  ur>  through  larceny,  burglary, 
robbery,  rape,  assault,  and  homicide.  Lesser  things  like  narcotics 
offenses,  prostitution,  gambling  and  many  other  things  that  keep  the 
policy  busy  are  not  even  included  in  that  report.  Only  about  half  of 
all  serious  crimes  are  reported  in  the  judgment  of  most  people.  Some 
4y2  million  are  reported,  so  we  have  guessed — and  this  is  very  con- 
servative in  the  judgment  of  criminal  statisticians — that  there  are- 
some  9  million  serious  crimes  a  year,  and  of  that  number,  only  12 
percent  result  in  the  arrest  of  anyone. 

Now,  think  of  that :  a  criminal  justice  system  which  can  produce  an 
arrest  in  only  12  percent  of  all  serious  crimes. 

Only  6  percent  result  in  the  conviction  of  anyone,  and  that  conviction 
figure  includes  many,  many  pleas  to  lesser  offenses.  Only  li/o  percent 
result  in  the  incarceration  of  anyone,  for  whatever  incarceration  may 
be  worth  in  a  correctional  sense  under  our  system. 

Now,  whether  our  recommendations  for  improving  this  deplorable 
condition  are  the  right  recommendations  or  not,  I  hope  we  have  suc- 
ceeded in  demonstrating  to  the  public,  and  burning  the  fact  into  the 
public  mind,  that  our  so-called  criminal  justice  system  as  presently 
operated  does  not  deter,  it  does  not  detect,  it  does  not  convict,  and  it 
does  not  correct.  And  if  you  Members  of  the  Congress,  and  the  public 
who  elected  you,  have  these  facts  plainly  before  you,  and  the  facts  we 
have  presented  about  the  90  million  firearms  in  this  country  and  the 
25  million  handguns  that  we  retain  and  use  primarily  because  we  are 
afraid  that  our  system  of  criminal  justice  has  broken  down,  we  would 
hope  some  kind  of  useful  action  would  result. 
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We  think  that  our  findings  probably  reached  a  larger  public  audi- 
ence than  those  of  any  earlier  commission.  The  Kerner  Commission 
report  has  sold  well  over  2  million  copies,  more  than  any  of  ours,  but 
its  important  findings  and  conclusions  were  summarized  in  the  press 
and  the  television  only  once,  at  the  time  the  report  was  first  published. 
We  adopted  a  different  tactic  that  I  mentioned  earlier,  and  as  a  result 
each  of  our  successive  releases  became  a  front-page  newspaper  story 
and  television  story.  This  happened  on  approximately  20  separate 
occasions,  and  on  many  of  those  occasions  leading  newspapers  such  as 
the  Washington  Post  and  the  New  York  Times  printed  summaries  of 
the  text  of  the  commission,s  findings  in  addition  to  the  news  story 
that  it  also  carried. 

We  conducted  on  each  occasion  a  televised  press  conference  and 
many  of  you  will  recall  seeing  Dr.  Eisenhower  on  the  evening  tele- 
vision news  over  and  over  again  describing  the  commission's  findings. 

On  this  subject  of  reaching  the  public,  1  would  like  to  say  a  word 
about  present  Government  publication  policies.  Now,  all  of  our  reports 
were  initially  published  by  the  Government  Printing  Office.  Five  were 
later  found  by  private  publishers  to  be  of  sufficient  commercial  interest 
to  publish  themselves,  both  in  pocketbooks  and  hard  books,  and  two 
more  are  going  to  be  published  this  coming  summer.  The  price  dif- 
ferentials between  the  Government  editions  and  the  private  editions 
are  inconsequential,  but  the  private  editions  outsell  the  Government 
editions  by  margins  of  50  and  100  to  1.  Now,  that  is  because  we 
think  the  GPO  takes  virtually  no  interest  in  merchandising  its  prod- 
uct. You  might  say  it  makes  it  about  as  hard  as  it  possibly  can  for  its 
output  to  reach  the  hands  of  the  Government.  Apart  from  the  volumes 
that  you  Members  of  the  Congress  obtain  and  send  to  your  constit- 
uents and  those  that  libraries  buy,  most  GPO  publications  might  just 
as  well  be  put  back  into  the  scrap  basket  the  day  they  are  brought  out. 

The  margin,  for  example,  that  a  bookseller  is  allowed  on  a  GPO 
book,  if  we  are  correctly  informed,  is  10  percent  to  cover  all  of  his 
retailing  expenses  as  compared  to  something  on  the  order  of  50  percent 
on  private  commercial  distributions  of  books.  And,  of  course,  the  GPO 
does  absolutely  nothing  to  advertise  its  output  and  make  the  public 
aware  that  it  is  there. 

In  this  connection  I  am  pleased  to  note  that  Mr.  Adolphus  Spence, 
who  helped  us  so  much  when  he  was  Director  of  the  Defense  Printing 
Service,  is  now  the  Public  Printer  and  I  hope  this  is  going  to  change 
under  his  administration. 

Let  me  turn  now  to  policy  recommendations  and  what  happens  to 
any  commission's  policy  recommendations.  I  do  not  think  they  are  an 
exercise  in  futility.  The  governmental  response  to  commission  recom- 
mendations, while  it  takes  some  time,  is  usually  much  more  construc- 
tive in  perspective  than  is  generally  recognized.  Perhaps  no  commis- 
sion ever  had  a  greater  success  in  this  regard  than  President  John- 
son's Committee  on  Urban  Housing,  which  was  chaired  by  Mr.  Edgar 
Kaiser.  Six  months  before  that  committee  completed  its  work,  it  was 
asked  by  the  President  for  an  interim  report  to  include  any  proposals 
that  might  be  suitable  for  the  Housing  Act  of  1968.  The  commission 
suggested  as  its  major  proposal  the  formation  of  the  National  Hous- 
ing Partnership,  a  Comsat-like  structure  to  bring  the  capital  and 
management  skills  of  the  Nation's  leading  business  corporations  into 
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the  field  of  low-  and  moderate-income  housing.  Mn  Johnson  adopted 
the  plan,  he  included  it  in  his  housing  message,  it  received  very  strong 
bipartisan  support,  it  was  enacted  as  part  of  the  Housing  Act  of  1968, 
6  months  before  this  particular  committee  even  issued  its  final  report, 
and  the  housing  partnership  is  now  in  being.  It  has  raised  its  first 
$40  million  of  capital  from  over  269  leading  industrial  firms,  banks,  and 
insurance  companies,  and  with  that  money  under  present  subsidy  pro- 
grams it  should  be  able  to  build  on  the  order  of  a  billion  and  a  half 
dollars  worth  of  new  low-  and  moderate-income  housing  units. 

Other  commissions  have  had  similar  successes,  but  over  a  longer 
period  of  time.  The  Marshall  Commission  on  the  draft  made  some  very 
wise  and  far-reaching  proposals,  which  I  am  afraid  both  the  President 
and  the  Congress  thought  rather  little  of  at  the  time,  but  most  of  those 
proposals  4  years  later  are  now  accomplished  reforms.  The  Katzen- 
bach  Commission,  which  was  one  of  the  most  significant,  I  think,  in 
recent  history,  recommended  the  program  of  Federal  financial  and 
management  assistance  for  State  and  local  criminal  justice  systems 
that  we  now  see  as  the  Law  Enforcement  Assistance  Administration 
program.  And  the  Kerner  Commission's  call  for  large-scale  programs 
in  education,  housing,  and  job  training  for  the  disadvantaged,  has 
won  a  partial,  but  still  inadequate,  response  in  the  many  important 
education,  housing,  and  job  training  programs  that  the  Congress  has 
adopted  and  funded  in  the  last  few  years. 

On  the  whole,  however,  I  suppose  it  is  still  true  that  commissions 
burst  on  the  scene  and  then  pass  from  view  more  or  less  like  comets, 
only  to  appear  again  in  the  same  form  years  and  even  decades  later. 
You  will  recall  that  the  report  of  the  1930  Wickersham  Commission 
differed  very  little  in  its  essential  conclusions  about  criminal  justice 
from  those  of  the  1965  Katzenbach  Commission  or  those  of  our  Vio- 
lence Commission.  And  you  may  also  recall  what  Dr.  Kenneth  Clark 
said  to  the  Kerner  Commission  and  which  they  included  in  the  sum- 
mary of  their  own  report,  that  the  report  of  the  Kerner  Commission 
itself  essentially  mirrored  the  reports  that  had  been  written  on  the 
Chicago  riots  in  1919  and  the  Harlem  riots  of  1935. 

Mr.  Monagan.  Sort  of  like  satellites.  I  think  of  them  in  that  way. 
You  say  comets.  I  think  I 

Mr.  Cutler.  Perhaps  that  is  better. 

Mr.  Monagan.  They  go  out  into  outer  space  but  they  keep  circling 
around,  you  know,  and  no  one  really  knows  how  many  there  are  or 
what  direction  they  are  going  in,  or  what  duplication  there  is. 

Mr.  Cutler.  In  fact,  as  I  note  in  the  statement,  one  of  the  scholars, 
a  law  professor  at  Yale  actually,  said  that  we  should  include  as  one  of 
our  studies  a  study  of  the  violence  that  results  from  the  frustrations 
that  occur  after  the  publication  of  these  many  very  significant  reports 
and  the  fact  that  nothing  gets  done  about  them. 

Mr.  Monagan.  Frustration  on  the  part  of  the  members  of  the 
commission  ? 

Mr.  Cutler.  I  suppose,  but  I  think  it  is  also  frustration  on  the  part 
of  those  who  have  deeply  felt  grievances  or  who  suffer  from  particular 
injustices. 

Now,  we  have  no  ready  solution  for  this.  We  recommended  in  the 
criminal  justice  field  that  the  President  request  a  group  of  leading 
private  citizens  to  constitute  themselves  as  a  National  Citizens  Justice 
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Center  to  serve  as  a  continuing  presence  to  examine  the  workings  of 
the  criminal  justice  system  and  as  a  catalyst  for  achieving  reforms. 
Perhaps  another  useful  notion  would  be  to  adopt  the  British  tradi- 
tion, the  British  royal  commission  method,  and  there,  as  you  know, 
after  a  royal  commission  report  is  published,  the  government  custom- 
arily puts  out  its  own  white  paper  within  6  months  to  a  year  there- 
after, giving  its  views  on  the  commission's  conclusions  and  stating  its 
own  proposals  for  action. 

Although  6  months  have  passed  since  our  report  was  filed,  the  ad- 
ministration has  so  far  made  no  public  response,  although  I  should  add 
it  has  shown  considerable  interest  privately  in  several  of  our  major 
recommendations.  Perhaps  it  might  be  useful  to  create  some  continu- 
ing private  body  consisting  of  the  members  of  the  most  important 
past  Presidential  commissions  whose  combined  prestige  and  experi- 
ence in  studying  the  critical  problems  of  our  time  might  enable  them 
to  awaken  the  conscience  of  the  country  and  give  sharper  focus  to  our 
national  will. 

If  I  can,  I  just  would  like  to  read  to  you  the  final  words  of  the 
summary  of  our  own  report,  which,  I  understand,  one  of  our  most 
distinguished  Senators  carries  around  to  read  on  every  occasion  he  can. 
So,  I  will  borrow  a  leaf  from  him.  We  said  : 

When  in  man's  long  history,  other  great  civilizations  fell,  it  was  less  often 
from  external  assault  than  from  internal  decay.  Our  own  civilization  has  shown 
a  remarkable  capacity  for  responding  to  crises  and  for  emerging  to  higher  pin- 
nacles of  power  and  achievement,  but  our  most  serious  challenges  to  date  have 
been  external,  the  kind  that  a  strong  and  resourceful  country  could  unite  against. 
While  serious  external  dangers  remain,  the  graver  threats  today  are  internal — 
haphazard  urbanization,  racial  discrimination,  disfiguring  of  the  environment, 
unprecedented  interdependence,  the  dislocation  of  human  identity  and  motiva- 
tion created  by  an  affluent  society,  all  resulting  in  a  rising  tide  of  individual 
and  group  violence.  The  greatness  and  durability  of  most  civilizations  has  been 
finally  determined  by  how  they  responded  to  these  challenges  from  within. 
Ours  will  be  no  exception. 

Thank  you. 

Mr.  Monagan.  Thank  you  very  much,  Mr.  Cutler.  We  certainly  ap- 
preciate having  you  here  and  having  the  benefit  of  your  conclusions 
on  this  subject.  Of  course,  our  committee  bv  its  charter  is  limited  to 
the  procedural  aspects  of  the  problem  but  it  is  difficult  to  separate  the 
procedural  and  the  substantive.  I  fully  realize  that. 

Mr.  Cutler.  Especially  if  you  are  trying  to  decide  whether  com- 
missions are  worthwhile. 

Mr.  Monagan.  Exactly,  and  Mr.  Leibman  touched  on  that  point 
when  he  said  that  if  we  cannot  agree  about  the  procedure;  about  the 
nuts  and  bolts  and  the  machinery,  and  have  some  constructive  situa- 
tion there,  it  does  not  do  too  much  good  to  talk  about  the  long-range 
objectives. 

Now,  I  would  like  to  ask  a  few  questions.  This  Commission  was 
created  by  Executive  order  dated  June  10, 1968. 

Mr.  Cutler.  That  is  correct,  Mr.  Chairman. 

Mr.  Monagan.  And  the  functions  were,  as  you  say,  rather  specifi- 
cally stated  and  also  included  not  only  the  broad  mandate  that  you 
referred  to  but  in  section  2(c),  "Such  other  matters  as  the  President 
may  place  before  the  commission."  So,  the  Executive  was  reserving 
the  right  to  expand  that  broad  mandate. 
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Also  in  view  of  some  of  the  other  testimony,  I  think  it  is  significant 
to  note  that  section  6  did  contain  specific  requirements  for  reporting 
and  the  termination  of  the  commission,  and  that  would  be  1  year  from 
the  date  or  the  30  days  following  the  submission  of  the  final  report. 
Actually,  then,  this  was  extended,  was  it,  by  a  subsequent 

Mr.  Cutler.  It  was  extended  by  Mr.  Nixon 

Mr.  Monagan  (continuing).  Executive  order ? 

Mr.  Cutler  (continuing).  For  6  months.  So  that  our  year  was  ex- 
tended to  a  year  and  a  half. 

Mr.  Monagan.  And  your  final  date  was  December  10,  1969. 

Mr.  Cutler.  And  we  just  made  it.  I  might  say  in  that  regard,  I  sup- 
pose it  is  inevitable  for  the  time  period  initially  selected  to  be  too 
short,  particularly  on  subjects  such  as  this,  and  I  am  certain  myself 
that  even  without  the  intervention  of  Dr.  Eisenhower's  illness,  which 
did  delay  us,  that  had  we  filed  our  report  within  a  year  or  within  6 
months  as  Mr.  Johnson  really  wanted  us  to,  it  would  have  been  much 
less  thoughtful  and  contained  far  less  useful  data  than  the  final  re- 
port does. 

Mr.  Monagan.  But  in  view  of  the  results,  would  you  say  that  there 
was  any  drawback  in  having  the  original  term  set  at  a  year  and  then 
having  it  extended  later  on  ? 

Mr.  Cutler.  No.  I  think — let  me  say  first,  Mr.  Chairman,  I  think 
it  is  very  useful  to  have  a  deadline  fixed.  Whether  it  should  be  a  year 
or  as  much  as  2  years,  I  think  would  depend  on  the  subject  matter. 

Mr.  Monagan.  Now,  there  were  10  members  of  the  Commission:  is 
that  correct  ? 

Mr.  Cutler.  Well,  in  fact,  Mr.  Johnson  originally  appointed  10 
and  then  a  few  days  later  he  added  three  more,  and  they  are  the  three 
whose  names  are  shown  with  an  asterisk,  that  is  Dr.  Menninger,  Judge 
McFarland  and  Mr.  Leon  Jaworski. 

Mr.  Monagan.    In  other  words,  it  was  a  13-member  Commission. 

Mr.  Cutler.  Yes,  and  Mr.  Johnson,  as  you  know,  was  very  good 

at  boxing  the  political  compass  and  he  created  this  commission,  he  sat 

back  and  looked  at  it  and  rested,  and  then  he  decided  to  add  three  more. 

"  Mr.  Monagan.  How  many  people  were  on  the  staff?  I  suppose  that 

varied. 

Mr.  Cutler.  Yes.  If  you  look  at — it  is  on,  I  think,  the  very  next 
pages  of  the  pocketbook  you  have.  We  had  a  central  staff  that  con- 
sisted of  perhaps  50  people,  including  the  directors  of  the  various 
task  forces  that  I  mentioned.  This  appears  on  page  XIX  of  this  little 
pocketbook.  Then,  we  recruited  a  large  number  of  consultants  who 
were  part-time  people  doing  a  specific  paper  or  a  specific  job.  All  of 
them  are  listed  in  appendix  No.  4. 

Mr.  Monagan.  Do  you  know  the  total  number  that  were  involved? 

Mr.  McDonald.  Yes,  sir ;  150  consultant  papers. 

Mr.  Monagan.  Papers? 

Mr.  McDonald.  Yes,  sir. 

Mr.  Monagan.  I  mean  the  number  of  people. 

Mr.  McDonald.  There  were  about  40  on  the  central  staff.  There  were 
15  people  on  an  advisory  panel.  There  were  150  consultants  asked 
to  write  papers. 

Mr.  Campbell.  The  total  staff,  including  clerical  and  supporting 
personnel  who  assisted  consultants,  would  be  substantially  higher. 
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There  would  be — for  example,  on  the  Walker  report  alone,  there  were 
listed,  I  think,  approximately  200  staff  people.  So  we  really  do  not 
have  a  total  count. 

Mr.  Cutler.  Every  name  is  in  the  back.  Probably  on  the  order  of 
several  hundred  people  who  took  part  either  on  a  continuing  basis, 
and  that  is  a  very  small  group,  or  on  a  particular  task  force  or  investi- 
gative report. 

Mr.  Monagan.  This  must  be  one  of  the  most  extensive  examples  of 
participation  on  the  part  of  numbers  of  people  that  has  ever  been 
carried  on  through  the  Government. 

Mr.  Cutler.  Yes.  I  think  that  is  right,  Mr.  Chairman.  You  might 
even  say  as  our  director  of  research  did,  Dr.  Wolfgang,  that  we  created 
a  new  field  of  scholarship  that  had  not  existed  before.  Scholars  di- 
vided into  criminologists,  sociologists,  psychiatrists,  historians,  law 
professors,  but  few  of  them  had  written  anything  from  the  vantage 
point  of  violence.  How  does  a  society  become  violent  ?  What  are  the 
factors  that  lead  it  to  violence?  And  we  did  create  a  literature  in  that 
field,  which  has  become  so  important  to  all  of  us,  that  did  not  exist 
before. 

Mr.  Monagan.  Yes.  It  is  an  unusual  function  in  that  it  combines  not 
only  the  findings  and  conclusions  of  the  commission  itself  but  also  has 
stimulated  the  production  of  all  these  other  works. 

Mr.  Cutler.  We  hope  we  will  not  disappear  like  a  comet,  that  these 
books  will  stay  behind  us. 

Mr.  Monagan.  Has  this  sort  of  thing  ever  been  done  by  another  com- 
mission ?  And  when  I  say  this  sort  of  thing,  I  mean,  not  just  stimula- 
tion but  production  by  other  than  the  commission  members  themselves. 

Mr.  Cutler.  Yes.  In  a  slightly  different  way.  The  Katzenbach  Com- 
mission, the  so-called  Crime  Commission,  attempted  the  same  thing 
and  succeeded  very,  very  well.  They  published  the  commission's  report 
and  then,  I  think,  some  four  or  five  separate  subreports,  each  written 
by  a  task  force  of  scholars. 

"They  did  one  thing  we  did  not  do.  They  appointed  three  of  their 
commission  members  to  each  of  these  separate  task  forces  which  dealt 
with  such  things  as  the  limits  of  the  criminal  sanction,  whether  it 
should  be  applied  in  white-collar  crime,  drunkenness,  the  correctional 
system,  narcotics,  the  criminal  justice  system,  et  cetera.  They  had  their 
commissioners  take  part  in  the  work  of  the  task  forces.  We  decided  at 
the  beginning,  after  considering  that  possibility,  not  to  do  that  but  to 
give  scholarly  freedom  to  the  task  force  scholars  themselves  and  re- 
serve the  commission  for  reviewing  all  of  this  work  and  then  reaching 
its  own  conclusions. 

Mr.  Monagan.  I  would  like  to  ask  about  the  financing  because  it  does 
seem  to  me  that  that  is  a  profitable  area  for  discussion. 

Mr.  Cutler.  Yes. 

Mr.  Monagan.  You  spoke  of  the  difficulty  in  getting  funds.  I  do  not 
know  whether  the  scope  of  this  work  was  realized  at  the  time  that  the 
commission  was  initially  set  up.  Would  you  think  that  it  was  ? 

Mr.  Cutler.  It  was — we  made  the  best  effort  we  could,  Mr.  Chair- 
man, at  the  beginning.  I  talked,  in  fact,  to  several  of  the  veterans  of 
the  Crime  Commission  and  of  the  Kerner  Commission,  and  the  most 
important  piece  of  advice  they  had  to  give  me  was  to  draw  up  a 
budget  and  get  that  budget  approved  before  you  begin  work.  And  we 
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did  that.  We  did  draw  up  a  budget  of  some  $900,000  to  cover  at  least 
the  initial  6  months  within  which  Mr.  Johnson  wanted  us  to  finish. 
Subsequently,  we  obtained  two  increases  in  that.  One  was  the  right  to 
draw  on  a  contingency  fund  we  had  originally  created  of  an  addi- 
tional $300,000,  and  then  after  the  extension  of  time  occasioned  by  Dr. 
Eisenhower's  illness  we  received  an  additional  $350,000,  I  believe, 
from  the  Nixon  administration.  That  made  a  total  of  $1,550,000  ap- 
proximately, of  Government  funds.  In  addition,  we  received  grants 
from  the  Ford  Foundation  of  $150,000  to  cover  particular  task  force 
studies  that  were  of  interest  to  them. 

Mr.  Monagan.  I  do  not  know  whether  you  can  answer  this  question. 
It  is  a  legal  question,  I  suppose,  but  does  the  responsibility  for  financ- 
ing come  immediately  within  the  Executive  Office  of  the  President? 

Mr.  Cutler.  I  believe  in  history  this  has  varied.  When  the  President 
created  our  commission,  he  went  to  the  Congress  forthwith  to  obtain 
the  subpena  power  for  the  commission,  and  the  Congress  did  enact  a 
joint  resolution  granting  us  the  subpena  power.  He  did  not  initially 
request  congressional  appropriations  for  us,  thinking  that  he  could 
find  the  money  within  various  executive  branch  appropriations  al- 
ready made. 

Mr.  Monagan.  There  has  been  a  contingency  fund  in  the  Office  of 
the  President.  It  was  a  million  dollars,  and  counsel  informs  me  that 
it  is  $2V2  million  now,  and  I  wondered  whether  that  would  be  the 
first  area  of  approach. 

Mr.  Cutler.  We  thought  that  might  be  the  first  area,  but  we  were 
told  that  that  was  sacrosanct  money,  and  as  far  as  I  know,  we  never 
received  anything  out  of  the  President's  contingency  fund. 

Mr.  Monagan.  So  that  your  request  was  directed  entirely  at  the 
Congress  ?  Is  that  it  ?  Initially. 

Mr.  Cutler.  No.  In  the  beginning,  for  the  original  $1.2  million, 
$900,000  plus  a  reserve  of  $300,000,  we  had  a  budget  approved  by  the 
Budget  Bureau  and  cleared  by  the  President.  The  White  House  staff 
then  attempted  to, obtain  block  grants  of  that  money  from  various 
executive  branch  agencies  such  as  HEW,  Department  of  Justice,  et 
cetera,  and  they  did  obtain  a  certain  amount  in  that  manner  out  of 
funds  that  had  already  been  appropriated  to  them  for  work  in  fields 
that  were  related  to  our  work.  Ultimately,  it  became  necessary  because 
of  the  budget  constraints  on  each  agency  for  the  President  to  seek  an 
additional  appropriation  from  the  Congress  which  I  think  was  of  the 
order  of  $600,000. 

Mr.  McDonald.  $650,000. 

Mr.  Cutler.  So,  some  of  our  budgeted  funds  were  eventually  cov- 
ered by  a  direct  congressional  appropriation  to  HEW  with  the  legisla- 
tive history  making  clear  that  the  money  was  intended  for  us. 

Mr.  Clesner.  Wliat  you  are  really  saying,  it  might  have  been  wiser 
when  he  asked  for  subpena  powers  to  have  asked 

Mr.  Cutler.  To  get  money  as  well. 

Mr.  Clesner.  For  money  as  well. 

Mr.  Cutler.  Yes,  I  believe  so. 

Mr.  Clesner.  Or  to  utilize,  if  he  deemed  fit,  those  funds  within  the 
Special  Projects  or  Emergency  Funds. 

Mr.  Cutler.  Well,  I,  of  course,  have  no  idea  what  the  other  demands 
on  the  emergency  funds  are,  but  the  present  process — which  is  for 
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each  agency  of  the  Government,  after  it  has  itself  been  paired  down 
by  the  Budget  Bureau  and  then  been  paired  down  further  by  the  con- 
gressional process,  to  be  then  asked  to  give  up  some  of  those  hard- 
fought  dollars  to  a  commission  that  they  had  not  thought  of  and  was 
not  doing  their  work  under  their  control — that  is  essentially  a  very 
poor  way  to  get  money. 

Mr.  Monagan.  So,  when  you  spoke  of  the  difficulty  in  getting  funds, 
was  that  the  sort  of  resistance  that  you  had  in  mind? 

Mr.  Cutler.  Yes. 

Mr.  Monogan.  It  was  not  an  ideological  objection. 

Mr.  Cutler.  Oh,  no. 

Mr.  Monagan.  And  when  the  request  came  to  the  Congress,  was 
that  processed  fairly  expeditiously? 

Mr.  Cutler.  It  was  processed  with  great  expedition  and  so  far  as 
I  know,  with  no  controversy  whatsoever. 

Mr.  Monagan.  So  that  as  Mr.  Clesner  says,  conceivably  if  that 
had  been  done  in  the  first  place  you  might  not  have  had  the  same 
trouble. 

Mr.  Cutler.  But  this,  you  must  remember,  Mr.  Chairman,  was  at 
the  time  of  the  tax  bill,  the  question  of  whether  there  should  be  a 
tax  bill,  and  there  were  great  constraints,  so  the  President  thought, 
on  not  making  additional  appropriations  requests. 

Mr.  Wydler.  Would  the  chairman  yield  to  me  for  a  few  questions  ? 

Mr.  Monagan.  Certainly. 

Mr.  Wydler.  Were  you  able  to  return  any  of  this  $1.65  million  that 
you  received  ?  Was  any  of  that  returned  to  the  Government  ? 

Mr.  Cutler.  No,  Mr.  Wydler.  In  fact,  we  are  in  need  of  an  addi- 
tional $35,000  to  complete  this  last,  and  we  think  very  important, 
task  force  report.  It  is  all  written.  It  is  set  in  type  but  it  is  not  being 
printed  until  we  can  obtain  another  $35,000. 

Mr.  Wydler.  Who  is  in  charge  of  that  now?  I  understand  your 
commission  is  out  of  existence. 

Mr.  Cutler.  AVell,  it  is  the  same  process.  The  White  House  and  the 
Budget  Bureau  have  approved  making  the  money  available  and  they 
are  now  begging  one  executive  department  after  another  to  release 
it  out  of  its  funds. 

Mr.  Wydler.  This  book,  I  see,  sells  for  $1.45.  Does  the  Government 
get  any  part  of  those  funds  ? 

Mr.  Cutler.  No.  The  practice,  and  Mr.  Campbell,  I  think,  can  speak 
to  this,  is  for  any  book  or  work  published  by  the  Government  Print- 
ing Office  to  go  into  the  public  domain  and  any  publisher  is  free  to 
print  any  public  report. 

Mr.  Clesner.  Reprint. 

Mr.  Cutler.  Reprint,  I  mean.  These  are  not  copyrighted. 

Mr.  Wydler.  You  mention  that  the  Ford  Foundation 

Mr.  Campbell.  I  just  want  to  say  that  this  pile  of  books  here  is 
the  Government  Printing  Office  editions  of  these  books.  That  puts 
them  in  the  public  domain.  In  this  pile  over  here  are  the  commercial 
publishers  who,  without  any  copyright  protection,  but  trying  to  reach 
the  market  quickly  and  take  advantage  of  the  attention  given  to  the 
report  in  the  press,  then  print  these  commercial  editions. 

Mr.  Cutler.  As  I  said  earlier,  they  perform  an  important  public 
sendee  by  truly  reaching  the  public  which  the  GPO  editions  simply 
do  not. 
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Mr.  "Wydler.  You  mentioned  that  the  Ford  Foundation  paid  for 
some  part  of  this  report.  Could  you  tell  me  what  part  of  the  report 
it  was  ? 

Mr.  Cutler.  The  Ford  Foundation  made  or  authorized  grants  for 
specific  projects  which  we  would  identify  and  then  have  them  approve, 
and  I  can  furnish  you  a  list  of  those  projects  which  we  submitted  to 
the  Ford  Foundation  that  they  did  approve. 

Mr.  Wydler.  Was  that  done  after  the  studies  were  made  or  before? 

Mr.  Cutler.  It  was  done  in  the  course  of  the  study.  The  Ford 
Foundation  committed  those  funds  very  early  in  our  work  and  then 
we  drew 

Mr.  Wydler.  What  I  am  asking  you,  did  they  ask  you  to  do 
certain  studies  or 

Mr.  Cutler.  No,  sir. 

Mr.  Wydler.  Were  you  doing  certain  studies  that  they  then  agreed 
to 

Mr.  Cutler.  We  were  doing  certain  studies  and  in  order  to  supple- 
ment our  funds,  our  limited  budget,  we  went  to  them  and  asked  them 
if  they  would  make  grants  so  that  some  of  those  scholarly  studies 
could  be  completed  and  they  agreed  to  do  it,  so 

Mr.  Wydler.  In  other  words,  they  were  not  done  at  the  instigation 
of  the  Ford  Foundation. 

Mr.  Cutler.  No. 

Mr.  Wydler.  Thank  you. 

Mr.  Monagan.  Thank  you,  Mr.  Wydler. 

Mr.  Cutler,  you  also  said,  I  believe,  that  the  Commission  did  not 
necessarily  agree  with  the  reports  or  words  to  that  effect.  Would  you 
elaborate  ? 

Mr.  Cutler.  What  I  said  was  this,  Mr.  Chairman.  Each  of  the  task 
force  reports  was  published  by  the  Commiission  as  a  report  of  the  task 
force  and  not  necessarily  as  reflecting  the  views  of  the  Commission. 
And  at  the  introduction  of  each  of  those  task  force  reports,  of  which 
this  is  one,  Dr.  Eisenhower  inserted  a  statement  which  I  will  just  read 
a  sentence  or  two  from,  if  I  can. 

Publication  of  any  of  the  reports  should  not  be  taken  to  imply  endorsement  of 
their  contents  by  the  commission  or  by  any  member  of  the  commission's  staff, 
including  the  Executive  Director  and  other  staff  officers,  not  directly  responsible 
for  the  preparation  of  the  particular  report.  Both  the  credit  and  the  responsibility 
for  the  reports  lie  in  each  case  with  the  Directors  of  the  task  forces  and  study 
teams.  The  commission  is  making  the  reports  available  at  this  time  as  works  of 
scholarship  to  be  judged  on  their  merits,  so  that  the  commission  as  well  as  the 
public,  may  have  the  benefit  of  both  the  reports  and  informed  criticism  and  com- 
ment on  their  contents. 

Then,  in  our  final  report,  we  in  many  cases  adopted  some  of  the 
findings  and  recommendations  of  the  various  task  forces.  Other  find- 
ings and  recommendations  we  did  not  adopt.  And  there  were  one  or  two 
reports  with  which  a  number  of  the  commissioners  were  in  disagree- 
ment at  least,  as  to  some  of  the  conclusions  and  recommendations. 

Mr.  Monagan.  Well,  even  Justice  Douglas  could  not  disagree  with 
that  method. 

Mr.  Cutler,  you  had  a  little  bit  of  verse,  I  think,  in  your  description 
of  the  failure  of  the  present  judicial  system.  I  have  here  "deter," 
"detect,"  something,  and  "correct."  What  was  the  third  deficiency  ? 
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Mr.  Cutler.  Does  not  deter,  does  not  detect,  does  not  convict,  and  does 
not  correct.  It  is  not  copyrighted. 

Mr.  Monagan.  We  will  not  give  it  to  the  Government  Printing  Office. 
We  will  preserve  that  for  posterity. 

Now,  I  had  made  a  note  here  about  royal  commissions  because  they 
come  to  the  mind,  I  think,  of  anybody  who  has  thought  about  social 
investigations.  But  we  do  have  a  different  system  here,  of  course,  and 
we  have  at  least  the  executive  and  the  legislative  branches,  so  that  we 
would  not  be  able  to  respond  to  the  same  degree  that  the  Government 
in  Great  Britain  would  be  able  to  do  so,  since  that  is  a  unified  entity 
to  reports  such  as  this,  and  in  fact,  it  would  be  easier  for  the  executive 
to  respond,  I  think,  than  the  legislative. 

Now,  if  you  agree  with  that,  what  about  the  legislative  ?  Represent- 
ative Brown  is  saying  that  we  should  do  more,  that  we  should  expand 
our  activities. 

Mr.  Cutler.  I  do  agree,  Mr.  Chairman,  and  what  I  meant  by  my 
statement  was  that  I  believe  it  would  be  appropriate,  when  the  Presi- 
dent appoints  a  commission  that  submits  a  public  report,  for  the 
executive  branch  within  some  reasonable  time  thereafter  to  set  forth 
its  views  on  the  subjects  covered  in  the  reports  and  the  recommenda- 
tions it  proposes  to  make  to  the  Congress  or  other  recommendations 
that  do  not  require  congressional  action.  So  far  as  the  Congress  is 
concerned,  I  think  you  do  have  a  much  more  complex  problem  be- 
cause of  the  size  of  the  Congress  and  the  division  of  responsibilities 
among  various  committees  that  was  referred  to  earlier. 

Now,  our  Commission,  and  I  think  this  is  a  very  healthy  practice, 
did  have  on  it  two  very  distinguished  Senators,  Senator  Hruska  and 
Senator  Hart,  and  two  of  the  most  distinguished  Members  of  the 
House,  Mr.  McCulloch  and  Mr.  Boggs.  They,  I  believe?  will  be  intro- 
ducing as  legislation  in  both  Houses  many  of  the  legislative  recom- 
mendations that  are  set  forth  in  our  report.  Whether  it  would  be 
possible  for  the  judiciary  committees  to  review  what  we  said  and 
publish  commentaries  of  their  own  I  am  not  sure.  I  suppose  addi- 
tional work  is  the  last  thing  the  Congress  needs. 

Mr.  Monagan.  Well,  in  a  discriminatory  way,  however,  we  have  to 
face  the  fact  that  there  are  added  responsibilities  and  perhaps  one 
of  our  problems  is  to  provide  the  techniques  whereby  we  can  deal 
with  them  collectively  even  though  we  cannot  do  it  individually.  I 
do  not  mean  to  suggest  that  members  are  unaware  of  the  work.  I  am 
sure  particularly  in  the  Judiciary  Committee  that  they  would  be.  I 
know  that  the  Kerner  Commission  report  was  circularized  to  Members 
of  Congress.  Frankly,  I  do  not  recall  whether  this  was  or  not. 

Mr.  Cutler.  This  has  been  sent  to  every  Member,  and  then  I  think 
Mr.  McCulloch  has  been  distributing  a  number  of  these  around,  to 
anyone  he  can  get  to  listen.  We  did  have  some  80-odd  specific  recom- 
mendations that  are  collected  in  one  of  these  chapters,  many  of  them 
legislative,  and  I  would  hope  that  most  of  them  will  be  introduced 
by  one  or  more  congressional  members  of  the  Commission  so  that  the 
Congress  will  have  an  opportunity  to  focus  on  each  one. 

Mr.  Monagan.  I  referred  to  the  fact  that  Dr.  Brown  had  tried  to 
set  up  categories  for  Commissions  and  he  had  six  categories,  and  just 
to  show  how  fallible  that  sort  of  enterprise  is,  it  seems  to  me  that  this 
Commission  would  come  under  at  least  three  of  the  headings  that  he 
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set  up.  One  was  general  advisory.  Another  was  the  specific  task  or 
action  and  research  or  study.  I  think  all  of  those  functions  could 
characterize  the  work  that  the  Commission  did. 

Well,  once  again,  I  think  it  demonstrates  that  there  are  commissions 
and  commissions,  and  much  depends  upon  the  personnel  and  the  lead- 
ership and  the  dedication  of  the  people  that  are  involved.  This  cer- 
tainly shows  a  great  cooperation  between  the  members  and  members 
and  staff.  It  is  a  tremendous  assignment  in  the  first  place,  and  a  vastly 
important  one,  and  to  have  carried  it  out  as  well  and  as  expeditiously 
in  spite  of  the  President's  original  hopes,  should  be  a  source  of  great 
pride  to  all  of  you  and  particularly  to  the  executive  who  was  in  charge. 

Mr.  Cutler.  I  could  not  help  noting,  Mr.  Chairman,  while  Mr. 
Brown  was  testifying  earlier — I  made  a  little  calculation.  I  think  the 
cost,  the  dollar  cost,  of  this  Commission  is  well  under  the  cost  of  1 
hour  of  the  Vietnam  war. 

Mr.  Monagan.  I  meant  to  ask  about  that.  I  do  not  know  how  I 
missed.  I  crossed  it  off  for  some  reason.  You  did  mention,  I  guess,  the 
overall  amounts,  did  you  not? 

Mr.  Cutler.  Yes.  The  total — this  is  a  figure  as  of — this  is  essentially 
a  current  figure.  From  Government  sources,  $1,616,000,  from  the  Ford 
Foundation,  $150,000,  total  of  $1,766,000.  As  I  said,  we  would  like  very 
much  to  round  that  off  at  a  million  eight  and  get  that  last  $85,000. 

Mr.  Saunders.  During  the  course  of  the  hearings  we  have  been  ask- 
ing questions  concerning  management  problems  and  questions  re- 
lating to  communication  relationships  between  the  commissioners  and 
staff;  how  should  the  executive  director  view  his  function,  as  a  cata- 
lyst of  action  or  perhaps  as  a  receptor  for  staff  initiatives? 

And  I  was  wondering  if  you  would  summarize  the  management 
concept  that  you  applied  to  handle  the  operation  of  this  commission. 

Mr.  Cutler.  Well,  I  think  I  heard  Mr.  Brown  or  perhaps  it  was  Mr. 
Wydler  from  the  dais,  saying  that  the  critical  person  in  any  commis- 
sion is  its  chairman. 

Now,  we  were  very  fortunate  to  have  Dr.  Eisenhower  as  our  chair- 
man, not  only  for  his  very  great  intellectual  capacity  and  experience, 
"but  because  of  his  personal  capacities.  He  was  truly  a  man  of  the  center 
as  I  said,  with  whom  all  elements  could  agree,  and  he  is  a  man  of  great 
personal  integrity  and  conviction  and  charm.  Under  him,  and  largely 
at  his  direction,  we  tried  to  operate  with  a  small  centralized  staff  of 
which  the  three  of  use,  our  two  research  directors,  and  my  deputy 
director,  Mr.  Thomas  Barr,  were  the  key  elements,  and  with  a  great 
deal  of  freedom  for  the  scholarly  group  who  were  doing  the  research 
within  a  rather  carefully  defined  set  of  parameters.  That  is,  we 
defined  fields  to  be  investigated  and  we  kept  reviewing  and  goading 
the  status  of  that  work. 

We  learned  very  early  in  the  game,  and  this  was  some  of  the  advice  I 
got  from  Mr.  David  Ginsburg,  who  will  appear  before  you  later,  and 
Mr.  James  Vorenberg,  who  you  should  have  and  who  was  the  very  bril- 
liant director  of  the  Katzenbach  Crime  Commission.  He  is  a  member 
of  the  faculty  of  the  Harvard  Law  School.  And  the  advice  was  that — 
important  as  the  scholars  were,  and  important  as  it  was  to  give  them 
maximum  freedom  to  do  their  work — they  could  not  be  depended  upon 
to  meet  any  deadline,  no  matter  what  it  was,  and  they  could  not  be 
depended  upon  to  produce  individually  materials  that  could  be  put 
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together  into  a  coherent  whole.  So,  it  was  essentially  true,  I  think, 
that  as  the  scholars  were  doing  their  work  on  which  our  report  was 
going  to  rest,  we  were  simultaneously  writing  the  essence  of  the 
report  itself  and  staying  in  constant  touch  with  them. 

We  did  manage  to  stick  to  this  outline  or  diagram  of  the  commis- 
sion's work  pretty  well,  and  we  published  that  outline  almost  at  the 
beginning,  in  that  interim  report  to  Mr.  Johnson.  I  think  if  you  com- 
pare that  in  the  back  of  this  book  with  the  report  that  occupies  the 
rest  of  the  book  you  will  see  that  they  dovetail  quite  closely.  But,  I  do 
not  think  there  is  any  ready  prescription  for  this  except  that  while 
maybe  each  of  us  has  only  one  commission  in  us,  it  is  awfully  important 
to  draw  on  the  experience  of  those  who  went  before. 

Mr.  Monagan.  Would  you  think  that  there  have  been  developments 
since — this  is  not  a  procedural  question — the  time  of  your  studies  that 
would  justify  further  studies?  Or  do  you  believe  that  the  basics  are 
contained  in  the  studies  that  you  have  made? 

Mr.  Cutler.  Let  me  answer  that  in  two  parts,  if  I  can,  Mr.  Chair- 
man. I  think  events  such  as  the  excessive  violence  at  Kent  State  and  at 
Jackson  State  and  the  way  in  which  official  authority  responded  to 
what  was  going  on  on  each  of  those  campuses  do  deserve  independent 
study.  It  is  a  difficult  problem  because  grand  juries  and  Department 
of  Justice  investigative  teams  may  be  at  work  at  the  same  time  and, 
of  course,  a  commission  could  mess  that  up  very  quickly  by  summon- 
ing the  wrong  witness  or  publishing  information  that  should  not  be 
published.  But  I  do  think  that  when  events  like  that  occur,  it  is  ter- 
ribly important  for  some  public  group  to  try  to  make  a  public  record 
and  analysis  of  what  happened. 

There  are  many  aspects  of  what  happened  at  Kent  State,  for  ex- 
ample, that  are  not  immediately  involved  in  whatever  criminal  inves- 
tigations are  going  on.  For  example,  did  the  Governor  call  the  Na- 
tional Guard?  Did  the  Governor  prohibit  demonstrations  outdoors, 
any  place,  in  the  Kent  State  area?  What  did  he  do?  Those  are  very 
obscure  things  right  now.  What  authority  did  he  have  for  what  he 
did? 

There  are  many  similar  questions,  I  suppose,  at  Jackson.  As  I 
understand  it,  the  police  had  no  tear  gas  with  them.  They  had  only 
loaded  weapons.  How  did  that  happen  ? 

So,  I  think  it  is  useful  to  have  independent  bodies  like  commissions, 
perhaps  someone  like  the  Civil  Rights  Commission,  conduct  that  sort 
of  investigation. 

I  also  think  there  would  be  great  value  to  some  continuing  presence 
of  distinguished  people  in  the  country  who  most  of  us  trust,  whose 
judgment  most  of  us  trust,  who  could,  apart  from  making  findings  on 
new  events,  at  least  keep  reminding  us  of  what  has  been  reported 
and  recommended  earlier,  and  the  fact  that  it  has  not  been  done. 

For  example,  I  was  appointed  2  years  ago  to  be  the  chairman  of 
a  judicial  conference  committee  to  look  into  what  had  been  done  about 
the  recommendations  of  the  District  of  Columbia  Crime  Commission 
back  in  1966  or  1967,  chaired  by  Mr.  Hebert  Miller,  a  Commission 
which  wrote  one  of  the  very  best  detailed  reports  taking  apart  a 
criminal  justice  system  and  showing  how  weak  and  paralyzed  it  was. 
And  we  found  2  years  ago  that  virtually  none  of  those  recommenda- 
tions had  been  carried  out.  I  suppose  someone  else  is  going  to  be  asked 
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at  the  next  judicial  conference — there  is  one  going  on  today — now 
what  has  happened,  2  years  later,  and  the  answer  is  going  to  be  essen- 
tially the  same. 

So,  if  we  could  devise  some  sort  of  continuing  presence  to  remind 
us  of  what  is  not  being  done,  I  think  that  would  be  very  valuable. 

Mr.  Monagan.  You  have  spoken  about  Dr.  Eisenhower's  very  exten- 
sive participation  in  this  work.  What  about  the  other  members  of  the 
commission?  I  do  not  want  you  to  mention  any  by  name,  but  one  is 
always  interested  in  the  degree  to  which  they  participated.  This  crit- 
icism has  been  made  of  the  Warren  Commission,  for  example. 

What  observations  do  you  have  about  the  participation  of  other 
members  ? 

Mr.  Cutler.  Although  I  had  no  part  in  the  selection  of  this  com- 
mission, I  think  Mr.  Johnson  did  select  an  excellent  commission,  one 
which  did,  in  the  best  sense  of  the  word,  box  the  political  compass  and 
include  representatives  of  virtually  every  group  and  segment  of 
thought  in  the  country.  The  Commissioners  worked  very  hard.  We  had, 
oh,  what  would  you  say,  40  commission  meetings  ? 

Mr.  McDonald.  At  least  that.  Fifty. 

Mr.  Cutler.  Forty  or  fifty  Commission  meetings.  We  almost  always 
had  a  numerical  majority  of  the  commission  present.  The  legislative 
members  had  more  difficulty,  of  course,  than  anyone  else  in  being 
present  for  full-day  sessions  while  Congress  was  going  on,  but  even 
they  were  there  a  very  high  percentage  of  the  time.  And  the  commis- 
sioners did  a  good  deal  of  educating  of  one  another  in  the  course  of 
this  process.  I  think  if  we  accomplished  nothing  else,  we  learned  a 
good  deal  out  of  it  and  we  enjoyed  the  experience. 

Mr.  McDonald.  If  I  could  add  to  what  Lloyd  said,  the  Commission 
as  a  group  read  every  single  word  that  is  in  this  final  report,  collec- 
tively, word  by  word,  comma  by  comma,  not  once  but  twice,  before  it 
was  published. 

Mr.  Monagan.  Mr.  Clesner. 

Mr.  Clesner.  I  would  like,  if  possible,  your  collective  thoughts  re- 
lating to,  one,  the  independence  and  flexibility  of  a  commission  as  re- 
garding its  ability  to  operate,  ability  for  critical  review,  and  also  any 
suggestions  that  you  might  have  relating  to  improving  a  commission's 
ability  to  print  its  report. 

Mr.  Cutler.  Well,  on  the  first  point,  I  think  that  certainly  this  com- 
mission developed  an  independence  of  thought  and  really  an  independ- 
ence of  being  directed  or  influenced  by  those  who  had  appointed  it. 
That  was  very  considerable.  I  think  it  was  in  part  because  almost  any 
entity  develops  a  life  and  spirit  of  its  own,  because  members  of  the 
commission  are  not  really  beholden,  most  of  them,  to  the  appointing 
authority  for  anything  in  particular,  and  they  get  to  believe  in  what 
they  are  doing  and  their  own  value.  And  then  I  think  we  were  granted 
a  good  deal  of  independence  both  by  Mr.  Johnson  and,  especially,  by 
Mr.  Nixon. 

Mr.  Clesner.  But  you  believe  this  is  necessary  ? 

Mr.  Cutler.  I  think  it  is  essential.  At  the  same  time,  we  had  very 
extensive  executive  branch  cooperation.  We  had  excellent  FBI  co- 
operation throughout.  We  had  access  to  anyone  within  the  Govern- 
ment that  we  needed. 
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On  the  second  of  your  questions,  I  can  understand  why  the  Govern- 
ment Printing  Office  does  not  want  to  be  in  the  position  of  competing 
with  private  printers,  but  certainly  on  works  such  as  this  that  are 
created  with  Government  funds,  that  are  printed  in  the  first  instance 
by  the  Government  Printing  Office  anyway,  I  cannot  understand  for 
the  life  of  me  why  they  are  not  aggressively  and  competitively  mer- 
chandised by  the  Government  itself.  An  enormous  amount  of  money 
went  into  the  printing  of  these  physical  volumes,  but  the  actual 
circulation  of  these  volumes,  as  I  said,  is  going  to  be  infinitesimal 
compared  to  the  circulation  of  that  other  pile  over  there,  and  that  is 
purely  a  matter  of  management,  I  would  think. 

Mr.  Monagan.  Probably  you  have  the  Government  in  business 
problem,  you  know,  not  competing  with  private  industry. 

Mr.  Cutler.  That  is  part  of  it,  but  why  should  not  this  be  offered 
to  a  bookseller  with  a  margin  of  50  percent  instead  of  10  percent? 

Mr.  Campbell.  If  the  Government,  for  whatever  reasons,  does  not 
really  want  to  go  into  the  kind  of  merchandising  operation  that  is 
necessary  to  make  the  public  education  function  of  these  commissions 
work,  then  I  think  it  ought  to  be  possible  for  the  commissions  to  con- 
tract out  their  publications  to  people  who  are  in  that  business  and  who 
can  do  it  effectively. 

At  the  present  time  you  have  the  worst  of  both  worlds.  To  the 
extent  that  any  official  group  tries  to  make  arrangements  with  a 
private  publisher,  as  was  the  case  with  the  UFO  report,  for  example, 
tremendous  criticism  is  immediately  aroused  by  giving  a  private  firm 
an  opportunity  to  make  money  out  of  a  Government  publication. 
You  get  that  on  the  one  hand.  On  the  other  hand,  if  you  just  stick  with 
the  GPO  operation,  you  do  not  do  the  public  education  function.  It  is 
particularly  frustrating  for  commissions,  who  are  really  trying  to  do 
an  important  public  education  job. 

Mr.  Monagan.  Mr.  Cutler,  I  noticed  you  referred  to  the  New  York 
Times  and  Washington  Post  as  leading  newspapers.  I  do  not  know 
that  you  would  get  unanimity  in  the  executive  branch  about  that  today. 

Mr.  Cutler.  Maybe  I  am  partial  because  they  are  the  only  ones 
I  am  aware  of  that  print  full,  or  at  least  summarized,  text  of  reports. 

Mr.  Monagan.  That  is  a  very  important  function,  too. 

Well,  many  thanks  for  coming.  We  really  appreciate  your  generosity 
in  making  yourself  available  and  I  am  sure  that  the  contribution  will 
be  very  helpful  to  us  in  writing  a  report. 

Mr.  Cutler.  Thank  you,  sir. 

Mr.  Monagan.  We  will  recess  until  1 :30. 

(Whereupon,  at  12:15  p.m.,  the  hearing  was  recessed,  to  reconvene 
at  1 :30  p.m.,  this  day.) 
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Dr.  Eisenhower.  The  first  question  is  "What  does  the  Commission 
consider  its  role  and  purpose  to  be?"  The  President,  in  establishing 
the  Commission  on  July  10,  1968,  said  to  us  that  we  were  to  have  the 
responsibility  of  undertaking  a  penetrating  search  for  the  causes  and 
prevention  of  violence,  a  search  into  our  national  life,  our  past  as  well 
as  our  present,  our  traditions  as  well  as  our  institutions,  our  culture, 
our  customs,  and  our  laws. 

Since  the  Katzenbach  and  Kerner  Commissions  had  dealt  with  other 
aspects,  particularly  city  riots,  we  concentrated,  not  to  the  exclusion 
of  other  aspects  of  this  problem,  but  more  on  individual  acts  of  vio- 
lence and  all  the  circumstances  that  bear  upon  that. 

The  second  question  is  "What  were  the  basic  methods  and  sources 
which  the  Commission  used  to  reach  its  conclusions?"  At  our  first 
meeting,  we  realized  that  it  would  do  little  good  for  the  Government 
or  for  the  public,  if  Ave  merely  reached  a  consensus  based  on  our  pre- 
conceptions ;  that  we  had  to  do  research  and  dig  deeper  into  the  prob- 
lem than  perhaps  had  ever  been  done  before.  We  were  very  fortunate 
in  getting  Professor  Wolfgang,  of  the  University  of  Pennsylvania, 
and  Professor  Short,  of  Washington  State  University,  both  eminent 
sociologists  in  the  specialization  of  criminology,  as  codirectors  of  re- 
search. And  with  their  help,  and  certainly  the  help  of  Mr.  Cutler,  we 
were  able,  rather  quickly,  to  get  the  help  of  200  of  the  best  scholars  in 
the  United  States  in  law,  sociology,  criminology,  psychiatry,  history, 
and  other  fields  which  were  pertinent  to  our  work. 

These  scholars  were  divided  into  seven  task  forces  which  delved  into 
such  elements  of  the  problem  as  individual  acts  of  violence,  group 
violence,  the  influence  of  violence  in  television,  the  influence  of  fire- 
arms in  our  society,  the  history  of  violence,  law  and  law  enforcement, 
and  so  on. 

While  the  scholars  were  at  work,  and  by  the  way,  we  kept  up  with 
their  work  by  having  them  meet  with  us  periodically  to  tell  us  the 
evolution  of  their  studies,  we  held  hearings,  as  well  as  some  private 
Commission  conferences,  and  heard  more  than  150  witnesses  from  all 
parts  of  the  United  States.  They  represented  the  full  spectrum  of 
views  on  this  problem.  And  so,  when  we  finished  our  work  after  a  year 
and  a  half,  we  published  15  volumes,  which  are  shown  here  before  you 
in  the  brown  volumes.  The  ones  on  the  other  side  are  the  commercial 
books  which  have  been  published.  More  than  2  million  copies  have 
been  circulated  throughout  the  United  States — about  a  million  seven 
hundred  fifty  thousand  are  the  commercial  editions,  and  about  two 
hundred  fifty  thousand  the  governmental  editions. 

The  third  question  is,  "What  were  the  major  recommendations  with 
primary  focus  on  those  requiring  followthrough  by  Government  offi- 
cials and  agencies?" 

Mr.  Chairman,  in  order  to  answer  this  question  adequately,  I  first 
have  to  say  something  about  our  findings.  From  1900  to  1960,  there 
was  a  gradual  reduction,  with  ups  and  downs,  in  the  rate  of  violent 
crime  in  the  United  States.  And,  then,  suddenly,  in  the  1960's,  it  in- 
creased 100  percent.  And  needless  to  say,  we  were  deeply  concerned  to 
find  out  why  this  had  happened. 

In  the  cities  of  the  United  States,  the  rate  of  crime  per  hundred 
thousand  population  is  eight  times  that  of  the  rural  rate,  six  times 
that  of  the  small  town  rate.  In  the  cities,  the  major  problem  is  con- 
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centrated  in  the  urban  ghettoes.  Here  again,  the  rate  is  much  higher 
than  any  other  part  of  the  city.  For  example,  in  the  city  of  Chicago, 
one's  chances  of  being  assaulted  by  violent  crime  are  one  in  77.  If  you 
live  in  the  well-to-do  section  of  the  city,  it  is  one  in  2,000.  And  if  you 
live  in  a  rich  suburb  outside  the  city,  it  is  one  in  10,000.  So  the  prob- 
lem concentrates  in  the  ghettoes. 

And  here  I  want  to  emphasize  as  strongly  as  I  can,  that  merely  be- 
cause most  of  the  ghettoes  are  occupied  by  black  people,  this  carries 
no  implication  whatsoever  that  there  is  a  relationship  between  race 
and  crime.  In  fact,  there  are  books  based  on  good  research  to  show  that 
one  race  is  no  more  criminogenic  than  another.  The  correlation  is  be- 
tween crime  and  the  total  human  and  environmental  conditions  in 
which  people  live  in  the  ghettoes. 

Now,  within  the  ghetto  the  most  criminogenic  group  is  aged  15  to 
24.  They  commit  three  times  more  crime  than  any  other  group.  One 
of  the  most  alarming  facts  is  the  tremendous  increase  in  crimes  com- 
mitted by  the  young  people  between  the  ages  of  10  and  14.  And  if  one 
thinks  of  life  in  the  ghetto,  this  is  not  too  surprising. 

The  young  people :  Only  20  percent  of  them  have  both  parents.  They 
watch  television — and  indeed,  violence  on  television — more  hours  be- 
tween the  ages  of  6  and  18  than  they  spend  in  school.  When  they  go 
out  on  the  street  they  encounter  a  type  of  life  that  is  not  very  different 
from  what  they  saw  on  television.  And  so  they  don't  distinguish  be- 
tween fact  and  fiction.  If  there  is  a  man  with  a  shiny  motorcar  living 
on  their  street  it  wasn't  because  he  has  a  high  paying  job,  but  he  is 
probably  the  man  who  is  distributing  dope  or  robbing  grocery  stores. 
This  is  the  subculture  of  violence. 

It  is  important  to  understand,  too,  that  most  of  this  crime  is  not  in- 
terracial. Last  year,  and  here  I  bring  in  some  figures  more  up  to  date 
from  those  of  the  Commission,  because  the  Commission  data  are  now 
2  years  old — last  year  there  were  reported  to  the  Federal  Bureau  of 
Investigation  5  million  serious  crimes.  All  scholars  of  the  subject  are 
agreed  that  only  about  half  the  crimes  are  reported  to  the  FBI.  We 
may  therefore  quite  safely  assume  that  last  year  there  were  about  10 
million  serious  crimes,  perhaps  1  million  of  these  being  of  the  violent 
variety  of  homicide,  aggravated  assault,  armed  robbery,  or  forcible 
rape.  Now,  of  these  crimes,  most  are  intraracial.  The  only  interracial 
crime  is  robbery,  which  is  normally  a  younger  black  person  robbing  an 
older  and  more  affluent  white. 

That  is  as  briefly  as  I  can  summarize  our  voluminous  findings. 

Mr.  Chairman,  a  major  finding  in  the  report 

Senator  Kennedy.  May  I  on  this  point  here 

Dr.  Eisenhower.  Yes. 

Senator  Kennedy.  As  I  think  about  these  that  are  reported,  I 
wonder  if  you  could  continue  to  track,  or  maybe  Mr.  Cutler  or  Mr. 
Campbell  could,  the  numbers  of  people  that  are  actually  tried.  With 
5  million  crimes  reported  out  of  10  million,  the  numbers  that  are  ac- 
tually tried,  the  number  of  actual  convictions,  the  numbers  that  go  on 
into  jail,  are,  I  believe  much  smaller  than  that.  And  I  think  that  is 
absolutely  startling  in  what  it  says  about  the  court  system. 

Dr.  Eisenhower.  Of  the  10  million  crimes,  Senator,  only  half  are 
reported  to  the  FBI.  Of  the  10  million,  only  12  percent  result  in  an 
arrest,  6  percent  result  in  a  conviction  or  confession,  and  often  for  a 
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lesser  offence  than  the  original  charge,  and  iy2  percent  results  in  in- 
carceration of  anyone.  So  that  one  cannot  help  but  feel  that  the  entire 
criminal  justice  system  involving  the  police,  the  courts,  and  the  cor- 
rectional systems  require  study  and  great  revision  and  strengthening. 

Now,  our  numerous  recommendations  fall  into  two  categories :  first, 
we  must  greatly  strengthen  the  criminal  justice  system.  We  spend  less 
at  the  Federal,  State  and  local  levels  on  criminal  justice  than  we 
spend  on  agriculture,  not  much  more  than  we  spend  on  space.  As  soon 
as  possible — as  soon  as  competent  people  and  the  resources  can  be 
found  to  do  the  job,  the  investment  in  the  criminal  justice  system 
must  be  doubled.  Instead  of  being  $5  billion  a  year,  it  is  our  feeling 
that  it  will  have  to  be  increased  to  about  $10  billion. 

Senator  Kennedy.  I  think  it's  clear  we're  not  spending  enough  on 
our  law  enforcement  system.  We  can  see  the  lack  of  proportion  when 
we  compare  the  little  we're  spending  on  law  enforcement  with  what  the 
Nation  is  spending  on  health — about  $70  billion  a  year  now,  and  the 
figure  is  supposed  to  rise  to  $100  billion  a  year  by  1974,  if  the  present 
rate  of  inflation  in  health  keeps  going.  Yet  we're  only  spending  about 
$5  billion  a  year  now  on  law  enforcement.  It's  really  a  question  of 
priorities. 

Dr.  Eisenhower.  Senator,  Ave  have  to  reorder  our  priorities.  Further 
increasing  the  criminal  justice  system  by  itself  will  by  no  means  solve 
the  problem,  and  might  even  exacerbate  it.  In  other  words,  if  we  tried 
to  correct  this  massive  problem  merely  by  coercive  methods,  we  might 
have  to  become  essentially  a  police  state  in  order  to  do  it.  Obviously, 
we  have  to  create  a  situation  in  which  most  people  find  it  to  their  bene- 
fit, and  also  philosophically  right,  to  be  good,  law-abiding,  construc- 
tive citizens,  feeling  that  they  are  members  of  the  community,  and 
that  their  efforts  bring  them  rewards. 

And  so,  the  second  recommendation  of  the  Committee,  with  no  more 
details,  is  that  we  must  attack  the  social  causes  of  crime.  And  this 
means,  first,  restructuring  the  government  of  our  cities.  There  have 
been  some  very  good  studies  on  this,  especially  by  the  Committee  for 
Economic  Development ;  Great  Britain  has  done  a  great  deal  of  work 
in  the  field.  It  also  means  having  the  proper  programs  in  housing,  edu- 
cation, employment,  commercial  opportunities,  summer  and  part-time 
and  even  during-school  employment  for  the  young  people  so  that  con- 
structive work  can  be  a  substitute  for  crime. 

Now,  one  can  go  into  much  detail,  but  I'm  sure  you  don't  wish  me 
to,  but  we  think  that  the  twin  attack  is  absolutely  essential. 

With  this  very  brief  explanation  of  our  findings,  I  can  more  intelli- 
gently answer  the  third  question  you  submitted  to  me — namely,  How 
did  we  communicate  the  Commission's  findings  and  recommendations 
to  the  Federal  officials ;  how  did  we  make  the  expertise  and  advice  of 
Commission  members  and  staff  available  to  the  appropriate  agencies. 

I  would  like  to  answer  this  a  little  more  broadly  than  the  question 
implies  if  I  may.  I  believe  that  one  of  the  great  values  of  a  Presiden- 
tial Commission,  if  it  does  its  work  well,  is  the  factfinding  that  is  done, 
the  interpretation  of  those  facts,  and  the  value — the  educational 
value — of  the  report  to  the  people  of  the  United  States.  And  here  I 
repeat,  2  million  copies  of  our  reports  have  been  published.  Instead 
of  following  the  practice  of  previous  Commissions,  we  released  each 
section  of  the  report  as  it  was  completed.  They  were  carried  in  full 
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in  both  the  New  York  Times  and  the  Washington  Post.  Fairly  com- 
prehensive stories  were  carried  throughout  the  United  States.  Televi- 
sion stations  gave  us  good  coverage.  Recently  we  had,  at  Johns  Hopkins 
University,  Mr.  Senator,  a  symposium  on  this  question  with  such 
distinguished  persons  as  the  former  Chief  Justice  Earl  Warren,  for- 
mer Attorney  General  Ramsey  Clark,  former  HEW  Secretary  John 
Gardner,  and  many  other  distinguished  persons.  These  have  been 
reproduced  in  full,  region  by  region,  by  the  educational  networks  of 
the  country.  Further,  three  great  national  associations,  the  Urban 
Coalition,  the  American  Jewish  Committee,  and  the  National  Council 
on  Crime  and  Delinquency  have  essentially  adopted  our  report  for 
their  educational  work  throughout  the  communities  of  the  United 
States,  and  so  on.  So,  with  respect  to  the  broad  educational  value  of 
the  Commission,  I  think  that  our  record  is  fairly  good.  I  think  I  am 
correct  in  saying  that  no  other  Commission  in  history  has  had  such 
wide  distribution  of  its  studies  as  this  one.  One  might  say,  humorously, 
that  if  the  Pornography  Commission  edition,  with  its  pictures,  had 
not  been  seized  by  the  Attorney  General,  it  might  have  outsold  us. 
That  we  might  have  regretted. 

Please  keep  in  mind  that  we  were  appointed  by  President  Johnson, 
and  to  his  great  disappointment  we  could  not  complete  our  work  in  6 
months  and  thus  report  to  him.  It  was  simply  impossible  to  do  a  mam- 
moth task  in  such  a  short  time.  Our 'report  was  not  made  until  18 
months  after  we  were  established.  We  had  the  constant  and  very 
good  help,  of  Dr.  Moynihan,  counselor  to  the  President.  We  reported 
to  the  President  on  December  10,  1969.  We  had  about  an  hour  and  a 
half  to  review  with  him  the  main  provisions  of  the  report.  I  personal- 
ly, as  well  as  Mr.  Cutler  and  Mr.  Campbell,  offered  to  make  ourselves 
available  at  any  time  if  the  White  House  staff  or  any  of  the  Cabinet 
members  wished  to  develop,  out  of  our  report  and  our  recommenda- 
tions, an  organic  program  that  could  be  recommended  in  this  area. 
I  was  not  so  optimistic  as  to  believe  that,  so  long  as  the  Vietnam  war 
was  on  and  Government  expenditures  are  at  the  level  that  they  are, 
that  the  kind  of  expenditures  we  were  recommending,  $5  billion  more 
for  the  criminal  justice  system,  and  $20  billion  for  an  attack  on  the 
social  problems  that  exist  in  our  cities  could  be  provided  soon.  But,  I 
confess  to  you  that  I  hoped  a  well-thought-out,  systematic,  definitive 
program  could  be  recommended,  that  the  organic  legislation  could 
be  passed,  and  that,  when  funds  became  available  and  this  Nation 
made  up  its  mind  to  change  its  priorities,  it  would  then  be  merely  a 
matter  of  providing  appropriations.  The  next  question  is,  to  what 
extent  ? 

Senator  Kennedy.  Let  me  just  ask  in  that  area  about  your  avail- 
ability to  the  White  House  and  various  governmental  agencies — have 
they  taken  advantage  of  this  opportunity,  calling  upon  you  for  de- 
veloping their  own  kinds  of  programs,  to  help  them  with  these  needs  ? 

Dr.  Eisenhower.  No,  sir ;  I  think  Mr.  Cutler  and  Mr.  Campbell,  on 
their  own  initiative,  have  had  discussions  with  members  of  the  staff, 
but  not  I. 

Senator  Kennedy.  They  haven't  called  upon  you,  Dr.  Eisenhower  ? 

Dr.  Eisenhower.  No;  the  next  question  submitted  to  me  was  "To 
what  extent  were  the  ad  hoc  or  presidential  committee  recommenda- 
tions implemented?"  I  think  perhaps  I  have  already  answered  this 
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question.  I  might  say  that  there  have  been  some  things  happening  in 
the  United  States  that  may,  or  may  not,  have  resulted  from  our  work, 
which  is  in  question  6,  "To  what  extent  have  the  principal  recommen- 
dations been  adopted  as  either  official  policy,  or  as  guidelines  for 
official  action?"  We  did  recommend  strongly  that  young  people,  from 
18  above,  be  given  the  franchise,  feeling  that  a  great  deal  of  the  effort 
in  the  country  on  the  part  of  young  people,  sometimes  of  violent  na- 
ture, to  communicate  their  views  to  the  Government  of  the  United 
States  and  to  the  States  and  localities,  might  ameliorate  the  problem 
if  they  could  participate  in  the  democratic  processes  of  this  country 
in  an  active  way.  We  also  recommended  strongly  that  city  govern- 
ments be  restructured.  It  is  an  amazing  thing  that  we  have  learned  to 
go  to  the  moon  but  we  haven't  learned  how  to  control  the  traffic  in  an 
American  city,  or  how  to  solve  the  problems  of  the  ghettoes.  There  is 
underway  now  an  urban  conference,  not  of  the  kind  that  we  recom- 
mended, but  it  may  be  helpful.  We  wanted  to  call  a  White  House  con- 
ference that  would  involve  the  50  Governors  of  the  States  and  the  stu- 
dents on  this  question,  including  some  of  the  research  people  at  the 
agency  on  the  Committee  for  Economic  Development,  which  has 
studied  this.  There  have  been  other  developments  which  Mr.  Cutler, 
in  a  moment,  might  add. 

Finally,  you  asked  me,  Mr.  Chairman,  what  suggestions  I  would 
make  in  terms  of  institutionalized  mechanisms  covering  all  future 
commissions  to  assure  adequate  communication  of  commission  find- 
ings and  recommendations,  comprehensive  followthrough  and  feed- 
back from  the  Government.  My  first  recommendation  is  that  when  the 
President  determines  there  is  a  problem  which  requires  a  commission 
study,  interpretations,  and  recommendations,  then,  instead  of  financ- 
ing the  commission  by  scrounging  all  over  the  Federal  Government 
to  find  the  money,  often  embarrassing  the  staff,  sometimes  not  even  be- 
ing able  to  meet  the  payroll,  an  emergency  bill  should  be  sent  to  the 
Congress,  and  an  appropriation  should  be  made  to  support  the  work 
of  the  commission.  If  the  work  to  be  done  is  in  the  national  interest, 
there  is  no  reason  why  it  should  not  be  directly  financed  by  appropria- 
tion. Thus  the  commission  could  plan  its  staff  work,  its  research  work, 
and  its  own  work  to  get  the  job  done. 

Second,  I  would  strongly  recommend  that  in  the  appropriation  act, 
if  it  can  be  done  that  way,  or  by  organic  legislation  if  not,  there  be  a 
requirement  that  the  executive  agency  of  the  Government  issue  a  white 
paper  which  gives,  certainly  within  a  year,  preferably  within  6 
months,  the  executive  view,  not  only  to  the  Congress  of  the  United 
States,  but  to  the  people  of  this  country.  This  White  House  bill 
should  indicate  the  attitude  of  the  commission's  findings.  After  all, 
the  commission  was  set  up  by  the  President,  for  the  benefit  of  all  the 
people,  as  well  as  the  Congress.  This  is  the  practice,  as  you  well  know, 
in  Great  Britain :  it  works  very  well  there,  and  I  think  that  it  is  some- 
thing  the  Congress  should  expect.  A  commission  report  is  made  to  the 
President.  It  would  be  improper  for  the  commission  to  try  to  report 
directly  to  the  Congress,  save  in  a  situation  such  as  today's,  when  you 
invited  us  to  be  here,  otherwise  we  would  then  be  bypassing  the  leader 
of  the  country  who  asked  us  to  do  the  job.  These  are  my  two  recom- 
mendations. If  it  is  agreeable  to  you,  I  want  to  tell  about  what  I  con- 
sider to  be  a  significant  development  in  our  commission.  We  were 
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13  individuals.  More  diverse  persons  you  could  not  have  found 
anywhere  in  the  United  States — blacks  and  whites.  Republicans  and 
Democrats,  liberals  and  conservatives,  ministers  and  lawyers  and 
judges.  I'm  proud  of  the  fact  that,  as  we  finished,  every  word  in  our 
report  was  read  aloud  and  thus  edited  by  all  members  or  the  Commis- 
sion, word  for  word,  paragraph  by  paragraph.  There  are  only  two 
dissents  in  the  entire  report,  I  have  the  feeling  if  all  the  people  of  the 
United  States  could  have  been  members  of  this  commission,  we  would 
have  had  action. 

Now,  if  I  may,  I  would  like  to  ask  Mr.  Cutler— without  whose  help 
and  that  of  Mr.  Campbell  we  couldn't  have  done  our  job — to  discuss 
any  point  I  may  have  missed  that  would  be  of  interest  to  you. 

Senator  Kennedy.  Thank  you  very  much,  Dr.  Eisenhower.  That 
was  a  splendid  comment  and  statement.  Mr.  Cutler? 

Mr.  Cutler.  I  think  Dr.  Eisenhower  has  covered  everything  very 
well,  Senator  Kennedy.  I  would  only  add  that,  while  each  of  us  per- 
haps only  has  one  commission  in  us,  it  is  a  very  rewarding  experience, 
at  least  for  those  who  take  part.  I,  myself,  despite  some  of  the  frustra- 
tions in  preparing  our  document  and  when  it  came  out,  am  still  all  in 
favor  of  this  kind  of  commission,  and  I  think  the  consensus  that  people 
from  all  walks  of  life  reach,  when  they  study  a  problem  like  social 
violence  in  sufficient  depth  to  understand  it,  is  truly  remarkable.  And, 
if  there  were  a  way,  as  Dr.  Eisenhower  said,  to  get  everyone  to  serve 
on  a  commission,  we  would  be  much  further  along  toward  solving  our 
problems. 

I  do  want  to  underline  Dr.  Eisenhower's  point  about  some  structured 
response  from  the  administration  when  the  Commission  submits  its 
work. 

Dr.  Eisenhower.  Mr.  Chairman,  could  I  read  one  other  paper 
from  our  report  to  the  President  ? 

Senator  Kennedy.  I  wish  you  would. 

Dr.  Eisenhower.  This  was  unanimously  said  by  a  diverse  group. 

We  solidly  declare  our  conviction  that  this  nation  is  entering  a  period  in  which 
our  people  need  to  be  as  concerned  by  the  internal  dangers  to  a  free  society  as 
by  any  combination  of  external  threats.  We  recognize  that  a  substantial  amount 
of  funds  cannot  be  transferred  from  sterile  war  purposes  to  more  protective  ones 
until  our  participation  in  the  Viet  Nam  war  is  ended. 

We  also  recognize  that  to  make  our  society  essentially  free  of  poverty  and 
discrimination,  and  to  make  our  sprawling  urban  areas  fit  to  inhabit  will  cost 
a  great  deal  of  money,  and  will  take  a  great  length  of  time.  We  believe,  how- 
ever, that  we  should  and  can  make  a  major  decision  now,  to  reassess  our  national 
priorities  by  placing  these  objectives  in  the  first  rank  of  the  nation's  goals. 

Senator  Kennedy.  That  is  as  true  today  as  the  day  it  was  accepted 
by  the  President.  Mr.  Campbell,  did  you  have  anything  that  you  care 
to  add? 

Mr.  Campbell.  I  have  no  further  comments. 

Senator  Kennedy.  Let  me  ask,  Dr.  Eisenhower,  springing  from 
those  words  which  you  have  just  read  from  your  report,  it  seeems  that, 
as  you  pointed  out,  there  are  two  major  thrusts.  One  is  meeting  the 
problems  of  social  injustices,  and  the  other  is  to  deter  and  to  punish 
the  violence  that  social  injustices  cause.  This  seems  to  be  the  dual  prong 
or  thrust  of  your  report.  In  which  area  do  you  think  we  have  made 
more  progress  since  the  completion  of  the  report? 

Dr.  Eisenhower.  Recently  there  has  been  some  strengthening  of  the 
criminal  justice  system  through  the  new  division  in  the  Justice  Depart- 
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ment,  which  was  created  as  a  result  of  the  report  of  the  Ki-tzenback 
Commission.  There  has  been  more  money  appropriated  for  social  pur- 
poses. I  understand  that,  for  the  first  time  in  a  great  many  years,  the 
total  appropriation  for  social  purposes  equals  that  of  the  military 
establishment. 

Mr.  Cutler.  That's  the  1972  budget. 

Dr.  Eisenhower.  That's  the  1972  budget.  Mainly,  these  are  further 
financing  of  existing  programs,  and,  therefore,  I  cannot  say,  sir, 
that  there  has  been  much  movement  toward  the  basic  conditions  we 
discussed. 

Senator  Kennedy.  This  is  really  the  question  which  faces  us  most 
often.  I  am  sure  you  are  asked  about  it,  too.  That  is,  what  can  we. 
really  do  about  the  problems  of  crime  and  violence  in  our  country  and 
in  our  society?  Of  course,  there  are  some  very  simplified  answers 
which  we  hear  talked  about  and  generally  they  are  wrong.  I  think 
what  you  have  done  is  remind  us  about  the  complex  nature  of  the 
efforts  which  will  be  necessary  to  try  and  really  come  to  grips  with 
this  problem.  But,  why  is  it  that  we,  as  a  people,  as  a  country,  or  as  a 
society,  as  a  culture,  are  so  unwilling  really  to  come  to  grips  with  the 
kinds  of  problems  that  you  have  identified  as  the  results  of  months  of 
study  by,  as  you  pointed  out,  people  of  very  wide  and  diversified 
backgrounds,  people  who  are  able  to  endorse  the  kind  of  approach 
overwhelmingly?  You  have  identified  the  agenda  which  is  necessary 
really  to  attack  this  problem,  but  as  you  pointed  out  here,  we  have  made 
so  little,  progress  moving  to  remedy  this  situation.  Why  is  this  so,  do 
you  think,  as  an  educator,  as  a  philosopher,  and  teacher,  and  public 
servant  ? 

Dr.  Eisenhower.  I  have  always  had  a  great  faith  in  the  democratic 
process.  I  have  had  faith  that,  when  all  the  people  who  actually  possess 
the  social  power  become  informed  and  develop  their  convictions,  we 
will  get  action.  This  is  the  reason  I  am  optimistic  about  the  nationwide 
educational  work  that  is  being  done  in  this  field. 

Now,  I  must  confess  that  it  does  not  always  work.  I  admit  that  there 
have  been  a  number  of  polls  on  the  problem  of  gun  control.  For  the 
last  10  years,  each  one  of  them  has  shown  that  about  75  percent  of  the 
people  think  that  this  problem  should  be  dealt  with.  Yet,  we  get  no 
action. 

Senator  Kennedy.  "Should  be  dealt  with."  Is  that  right  ? 

Dr.  Eisenhower.  "Should"  be  dealt  with.  In  this  respect,  my  view 
is  that  the  real  weapon  that  is  one  of  great  causes  of  crime  is  the  con- 
cealable  junk  handgun,  which  a  lady  can  hide  in  her  purse,  a  man  can 
conceal  under  his  coat.  There  are  at  least  25  million,  perhaps  30  mil- 
lion, such  handguns.  The  sale  has  quadrupled  in  recent  years.  These 
are  not  sporting  weapons;  they  have  no  other  purpose  than  to  kill. 

Senator  Kennedy.  And  why  do  you  think  we  don't  get  action  ? 

Dr.  Eisenhower.  Well,  I  understand  that  one  of  the  most  powerful 
associations  in  this  country  for  "educational  work"  is  the  National 
Rifle  Association,  which  I  feel  is  constantly  misleading  the  American 
people  in  this  regard.  Some  of  the  cards  I  get  startle  me.  I  may  say, 
Senator,  that  after  our  report  was  made,  and  for  months  afterward,  the 
only  letters  of  vilification  I  got — and  I  was  called  everything  under 
the  sun,  by  words  I'd  never  heard  before — everything  from  being 
a  Communist  to  a  Nazi,  and  that  covers  quite  a  spectrum — I  was  be- 
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smirching  the  Eisenhower  name,  and  doing  all  sorts  of  other  things — 
came  from  those  who  were  opposed  to  gun  control.  There  is  being 
formed  now,  or  at  least,  thought  is  being  given  to  creating,  a  national 
agency  that  would  carry  on  eduction  and  pressure  work  (should  I  say 
persuasive  information)  on  this  subject,  and  I  do  hope  that  we  get 
action,  but,  to  summarize  what  I  have  said,  I  still  do  believe,  I  still  do 
have  faith,  that  if  we  can  get  the  American  people  thoroughly  in- 
formed on  problems  that  the  Kaztenbach,  Kerner,  and  Eisenhower 
Commissions  have  brought  forth — when  people  are  informed  and  de- 
velop their  convictions,  we  will  get  action.  I'm  just  sorry  it  takes  so 
long. 

Mr.  Cutler.  May  I  add  just  one  thing  to  that,  Senator?  I  think 
that  if  you  take  as  an  example  this  issue  of  strengthening  the  criminal 
justice  system,  you  can  see  a  little  more  clearly  where  the  basic  prob- 
lems lie.  I  would  suppose  the  consensus  in  favor  of  strengthening  the 
criminal  justice  system  in  the  United  States  must  be  in  the  range  of 
85-90  percent.  Probably  higher  than  that.  And  the  question  of  what 
to  do — the  answers  to  that  question  are  pretty  clear.  We  need  more 
resources  for  the  court  system,  for  the  correctional  system,  the  police. 
There  are  lots  of  unanswered  problems,  of  course,  that  only  research 
can  give  us  an  answer  to.  But  it  is  very  clear  that  the  big  problem  is 
an  additional  investment  of  resources,  and  better  management  of  that 
system. 

Yet  practically  nothing  happens,  and  I  have  come  to  the  conclusion 
myself,  as  a  number  of  us  have,  that  our  biggest  problem  is  the  struc- 
tural political  rigidity  of  the  American  Federal  system,  first  at  the 
Federal  level,  where  there  really  is  no  responsible  party  government 
which  can  develop  and  carry  through  as  the  British  can,  because  they 
are  not  troubled  by  the  separation  of  power  between  the  executive  and 
the  legislature,  and  they  govern  the  legislature  by  a  majority,  some- 
thing that  simply  doesn't  exist  here.  There  is  no  majority  in  the  U.S. 
Congress  for  any  program.  There  may  be  majorities  for  some  pro- 
grams, for  some  individual  ones,  more  likely  there  will  be  a  majority 
against  any  individual  program.  It  is  a  very  good  government  for 
not  having  something  happen.  At  the  local  level,  we  do  probably  the 
worst  job  of  managing  crowded  urban  areas  of  any  modern  democratic 
nation  in  the  world,  and  a  good  deal  of  that,  if  you  think  about  it, 
goes  back  to  our  three-tier  Federal-State-local  system,  and  in  particu- 
lar, the  division  of  power  and  purse  that  exists  within  any  large 
metropolitan  area.  We  have  several  times  asked  ourselves,  if  there  was 
one  think  we  could  have,  and  only  one  thing,  if  Aladdin  came  to  you 
and  your  could  rub  the  lamp  just  once,  what  I  would  like  to  see  most 
is  a  change  in  the  structure  of  urban  government  in  this  country- 
Senator  Kennedy.  You  have  some  ideas?  Do  you  want  to  carry 
that  on  ? 

Mr.  Cutler.  Well,  we  put  forth  some  ideas.  I  am  personally  enam- 
ored of  the  urban  area  type  of  government,  the  one  that  Indianap- 
olis is  now  experimenting  with,  the  one  that  is  being  discussed  in  this 
White  House-sponsored  conference  that  Dr.  Eisenhower  mentioned 
that  will  be  going  on  in  Indianapolis  this  very  week.  But,  basically, 
I  think  that  it  is  a  problem  of  creating  a  new  governmental  system 
able  to  cope  with  the  entire  metropolitan  area,  one  with  a  single  tax 
policy,  a  single  zoning  policy,  and,  at  the  same  time,  with  a  lower  tier 
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of  borough  or  neighborhood  governments,  such  as  London  has,  and  all 
British  cities  will  soon  have,  that  can  deal  with  local  problems  and 
provide  a  sense  of  local  community.  To  accomplish  that,  you  have  to 
think  about  whether  it  can  be  done  under  the  marvelous  constitution 
of  the  United  States,  and  whether  it  is  really  up  to  managing  this 
modern  urban  society.  Mr.  Jefferson  would  have  amended  it,  you  know, 
every  generation,  but  we  are  afraid  of  that. 

Dr.  Eisenhower.  I  might  add  that,  in  some  of  our  cities,  we  have 
from  500  to  a  thousand  different  legal  entities,  many  of  them  with 
taxing  power,  and  one  gets  the  feeling  of  utter  confusion,  if  not  chaos. 
The  studies  of  the  Committee  for  Economic  Development  are  in  har- 
mony with  what  Mr.  Cutler  has  just  said.  It  would  concentrate  the 
tax  and  the  legislative  power  in  a  single  metropolitan  government, 
but  would  decentralize  to  the  community  level  many  of  the  daily 
operations,  such  as  police,  welfare,  and  other  activities.  This  would 
bring  them  closer  to  the  people.  Citizens  could  participate. 

Senator  Kennedy.  If  I  could,  Dr.  Eisenhower,  just  to  get  back  to 
the  problem  of  guns,  we  have  had,  as  a  result  of  your  Commission, 
and  Katzenbach's  Commission,  and  the  Warren  Commission,  several 
very  strong  recommendations  on  gun  control.  They  have  all 
shown  the  correlation  between  the  increase  of  violence  and  the 
increased  availability  of  these  concealable  weapons.  Do  you  think, 
if  we  were  able  to  get  meaningful  gun  control  legislation  through 
the  Congress,  that  this  would  have  a  direct  impact  on  the  problems 
of  violence  in  this  country  at  this  time  ? 

Dr.  Eisenhower.  Obviously,  no  one  actually  knows  the  precise  con- 
sequence in  terms  of  come  reduction.  No  one  action  will  solve  the 
problem,  but  gun  control  will  have  a  real  impact.  Several  of  the  States 
now  have  good  laws,  but  it  is  no  good  for  one  State  to  have  a  Sullivan 
Act,  as  in  New  York,  when  people  can  simply  cross  the  State  line 
and  get  all  the  guns  they  want.  What  we  need  is  a  Federal  act  which 
would  become  effective  in  each  of  the  States  over  a  given  period  of 
time,  say  3  years,  if  that  State  did  not  pass  an  act  that  was  harmonious 
with  the  standards  set  forth  in  the  Federal  act.  Personally,  I  believe 
that  the  real  offender  in  this  regard  is  the  concealable  handgun,  and 
I  am  very  much  in  favor  of  the  Sullivan  Act  of  New  York,  in  which 
a  person  cannot  have  a  handgun  unless  he  personally  obtains  a  license 
to  carry  it.  After  all,  most  of  the  crimes  in  our  country  are  committed 
by  repeaters ;  63  percent  of  all  crimes  in  one  category,  and  90  percent 
in  another  category  are  committed  by  repeaters.  The  police  know  who 
they  are,  but  normally  can  do  nothing  about  it  unless  they  are  caught 
in  the  act  of  committing  a  crime,  and  when  the  case  comes  to  court, 
they  must  have  two  or  three  eyewitnesses  to  prove  the  case.  But,  if 
we 'had  a  licensing  system  of  handguns,  the  police,  even  under  the 
recent  decisions  of  the  Supreme  Court,  could  frisk  a  suspect,  and, 
if  he  has  a  handgun  without  a  license,  he  could  be  incarcerated  on 
that  physical  evidence  alone.  < 

Yes,  I  most  assuredly  think,  that,  since  a  high  percentage  of  the 
crimes  are  committed  with  guns,  sometimes  resulting  in  death,  often 
used  as  the  threat  to  achieve  the  criminal's  purpose,  proper  gun- 
control  legislation  would  have  a  very  good  effect,  but,  by  no  means 
of  course,  solve  the  whole  problem. 
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Mr.  Cutler.  If  I  could  add  one  thing  there,  Senator.  It  is  techni- 
cally feasible,  as  we  understand  it,  to  mark  a  handgun,  or,  if  not 
the  handgun,  the  ammunition,  by  a  radioactive  tracer,  or  by  some 
other  method  so  that  it  could  be  readily  detected  even  on  a  person 
walking  on  the  street,  and,  yet,  since,  although  a  great  deal  of  work 
was  done  on  this  subject  immediately  after  President  Kennedy's  as- 
sassination, to  our  knowledge,  practically  nothing  has  been  done  on 
it  and  nothing  has  been  spent  in  this  area  for  the  past  7  years,  despite 
numerous  recommendations  from  us  and  others. 

Dr.  Eisenhower.  We  made  another  recommendation  which  I  con- 
sider important.  We  would  like  to  see  serious  research  on  a  massive 
scale,  carried  on  to  develop  nonlethal  effective  weapons.  So  many  of 
the  householders  in  this  country  possess  concealable  handguns  for 
protection.  There  are  very  few  occasions  in  which  the  householder 
ever  uses  that  gun  for  protection.  There  are  far  more  persons  killed 
by  accident  with  such  guns  than  are  protected  by  them.  In  fact,  50 
percent  of  all  the  murders  in  this  country  are  committed  within  the 
family,  and  80  percent  within  the  family  or  among  friends  in  mo- 
ments of  rage.  Psychiatrist  after  psychiatrist  testified  to  us  that  the 
mere  possession  of  a  gun  in  a  moment  of  rage  is  in  itself  an  incitement 
to  murder.  If  we  can  have  an  effective  nonlethal  weapon  which  would 
incapacitate  the  person  for  a  short  period,  so  that  he  could  be  tied 
up,  and  call  the  police.  This  in  itself  would  help.  But,  of  course,  the 
problem  is  larger  than  that.  Guns  are  in  the  hands  of  criminals  who 
rob  banks  and  grocery  stores,  and  taxi  drivers  and  others. 

Senator  Kennedy.  Suppose,  if — well,  let  me  ask  this.  Do  you  think 
that  strong  gun  control  legislation  could  get  through  the  House  and 
the  Senate  without  strong  administration  support  ? 

Dr.  Eisenhower.  I  suspect  that  you  would  know  more  about  that 
than  I  do,  but  with  the  kind  of  divisions  one  sees  in  the  Congress,  I 
think  that  Executive  backing  of  a  strong  bill  would  increase  the  chances 
of  its  passage.  However,  I  remember  that  President  Johnson  did  favor 
gun  control  legislation,  and  it  was  not  enacted,  save  to  place  certain 
limitations  on  interstate  transportation  among  licensed  dealers.  That 
was  the  barest  sort  of  beginning. 

Senator  Kennedy.  Is  it  your  belief  that  if  we  don't  take  any  action 
in  this  area,  and  we  continue  to  see  the  proliferation  of  hand  weapons, 
concealable  weapons,  is  it  your  belief  that,  given  the  other  very  modest 
kinds  of  action  being  taken  to  meet  our  needs  in  the  field  of  social 
justice,  that  we  would  continue  to  have  a  growth  in  the  crime  statistics 
in  this  country? 

Dr.  Eisenhower.  Crimes  continue  to  increase  year  by  year,  and  guns 
are  used  in  a  high  percentage  of  crimes.  So  I  most  assuredly  do. 

Senator  Kennedy.  You  know,  the  argument  often  made  on  this  is 
that  this  kind  of  either  registration  or  licensing  would  be  an  unreason- 
able restraint  on  individuals.  As  I  understand  the  principal  recom- 
mendations, all  that  people  would  be  asked  to  do  is  to  observe  the  same 
kinds  of  requirements  as  are  put  on  someone  who  wants  a  hunting 
license,  a  driver's  license,  or  a  marriage  license.  There  would  be  some 
differences  in  time  and  perhaps  in  coverage,  but  generally  that  would 
be  about  the  limit  of  inconvenience,  as  I  understand  your  recommenda- 
tion. 
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Dr.  Eisenhower.  Senator,  I  find  opposition  statements  to  be  utter 
nonsense.  It  won't  hurt  anyone  to  register  guns,  so  that  the  police 
can  trace  them.  Since  the  only  purpose  of  the  concealable  hand  gun 
is  to  kill,  I  don't  see  how  any  honest,  intelligent  person  can  disfavor 
bringing  them  under  control. 

Senator  Kennedy.  Going  back  to  the  more  general  recommenda- 
tions, you  point  out  in  the  introduction,  and  I  am  reading  from  that ; 
"Skepticism  is  understandable.  But  the  majority  of  Americans  have 
always  responded  constructively  to  national  crises  when  they  have  been 
fully  informed  and  responsibly  led."  Those  two  elements  being  neces- 
sary to  reach  the  problems  that  we  are  facing  today  in  our  society,  how 
would  you  apportion  the  need  in  those  two  areas,  of  being  fully 
informed  and  responsibly  led  ?  What  do  we  really  need  to  follow  up  on 
your  recommendations  for  reforms  in  social  justice  and  criminal  laws? 
You  indicated  the  quantity  of  work  produced  by  your  commission, 
and  we  are  aware  of  its  very  high  quality.  There  is  an  awareness 
generally,  I  think,  on  the  part  of  the  American  people.  What  can  we 
say  to  the  American  people  who  are  enormously,  enormously,  distressed 
and  concerned  about  this  problem  as  to  what  has  to  be  done  to  meet 
this  problem  ? 

Dr.  Eisenhower.  In  addition  to  what  I  said  to  you  before,  about 
the  three  great  national  organizations  that  are  constantly  carrying  on 
educational  work,  what  television  has  done,  and  the  distribution  of 
2  million  copies  of  our  reports — I  want  to  say  that  many  of  our  docu- 
ments are  now  being  used  in  universities  as  part  of  the  educational 
program.  I  only  hope  that  we  don't  have  to  wait  for  the  current  college 
and  university  generation  to  come  to  power  in  both  the  executive  and 
legislative  branches  of  the  Government  to  get  action.  But  I  see  no 
substitute  to  the  present  discouraging  situation,  except  to  depend  upon 
a  widespread  public  understanding  of  the  problems  and  of  the  alterna- 
tive solutions.  Then  we  may  get  the  necessary  pressure  on  the  legisla- 
tive and  executive  branches  of  the  Government  to  get  action. 

Senator  Kennedy.  We  were  talking — in  a  moment  I  want  to  get 
to  Senator  Tunney — we  were  talking  about  the  f  ollowup  and  response. 
I  think  your  suggestion  of  apian  following  the  British  system,  in 
which  the  Government  issues  a  white  paper,  would  be  enormously  help- 
ful and  valuable,  in  assuring  some  sort  of  followup.  As  I  understand 
it,  following  the  Katzenbach,  Kerner,  and  Eisenhower  Commissions 
there  has  never  been  any  official  administration  response  to  the  reports 
as  a  whole,  comparable  to  the  President's  letter  to  Governor  Scranton 
issued  a  few  months  after  the  Scranton  Commission  report  was  filed. 
Why  do  you  believe  there  has  been  no  response  ? 

Dr.  Eisenhower.  I'm  sorry.  I  don't  know.  I  can  only  express  my 
disappointment.  Mr.  Cutler,  who  lives  in  Washington,  Mr.  Campbell 
too,  may  have  an  additional  comment  to  make  but  from  my  vantage 
point  I  don't  know  why. 

Senator  Kennedy.  It  just  would  appear  to  me  that  the  eminence  of 
the  membership  of  your  Commission,  the  exhaustive  nature  of  the 
studies  that  were  done,  the  thoughtful  consideration  that  was  given  to 
these  issues,  and  the  soundness  of  the  recommendations  would  demand 
a  response.  For  all  of  us  in  this  country,  especially  the  Congress  and 
other  public  officials,  to  meet  our  responsibility  of  course  it  would  be 
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enormously  valuable  to  have  a  positive  response  and  endorsement.  I 
would  have  hoped — Mr.  Cutler,  what  could  you  add  to  this? 

Mr.  Cutler.  I  strongly  favor  Dr.  Eisenhower's  recommendation, 
and  your  own,  Senator  Kennedy,  of  requiring  an  official  administra- 
tion response.  I  think  the  reasons  we  can  give  are  two-fold.  The  first  is : 
That  many  commissions  are  appointed  out  of  expediency,  I  think,  or  at 
least  that  is  one  factor.  And  even  when  they  are  appointed  with  higher 
motives  the  President  who  appoints  them  soon  comes  to  dislike  the 
independence  displayed  by  his  own  child.  And  second,  to  whatever 
extent  an  administration  agrees  with  some  of  the  things  the  Commis- 
sion is  saying  it  rarely  wants  to  come  out  to  the  American  people  and 
say,  "The  so  and  so  Commission  had  a  good  idea.  I  am  for  it."  It  is  the 
President  who  has  to  have  the  idea,  and  to  whatever  extent  the  Com- 
mission does  have  an  impact,  it  tends  to  be  an  anonymous  one.  It  is  also 
true,  I  think,  that  presidential  programs  must  be  accommodated  to  so 
many  diverse  political  considerations  that  commissions  don't  have  to 
bother  with  them.  We  were  13  people,  including  of  course,  four  Mem- 
bers of  the  Senate  and  House,  but  in  a  sense  we  could  look  at  the  prob- 
lem dispassionately  without  having  to  worry  about  how  it  was  going 
to  go  over  in  the  South  or  the  West  or  the  cities,  or  with  blacks  or  with 
suburbanites.  No  President  could  do  that.  It  would  probably  be  un- 
comfortable for  Presidents  to  have  to  write  answers  or  responses  to 
these  Commission  reports.  I  imagine  a  good  deal  of  labor  and  effort, 
as  you  will  hear  tomorrow,  went  into  the  response  to  the  Scranton  re- 
port but  is  a  necessary  and  healthy  exercise  and  I  wish  it  were  done 
more  often. 

Dr.  Eisenhower.  Mr.  Chairman,  maybe  the  most  hopeful  thing  I 
can  say  is  that  it  may  be — since  the  program  really  to  be  effective  would 
cost  as  much  as  $25  billion  a  year  to  make  a  real  impact  on  this  prob- 
lem— that  maybe  the  deplorable  condition  of  Federal  finances,  is  post- 
poning consideration  of  our  recommendations.  Perhaps  when  things 
look  a  little  bit  better  financially  they  might  lead  to  action.  But  I  have 
no  basis  for  saying  that  save  hope. 

Senator  Kennedy.  With  this  is  raised — in  your  response — one  of  the 
real  problems  with  commissions.  That  is  whether  they  are  really  sort 
of  a  putoff  of  action  at  a  time  when  action  is  required.  I  would  be  inter- 
ested. Dr.  Eisenhower,  given  the.  experience  you  have  had  with  your 
Commission,  whether  you  would  do  this  all  over  again,  whether  you 
felt  it  was  worthwhile  and  valuable? 

Dr.  Eisenhower.  Senator  Kennedy,  as  you  know  we  were  brought 
into  existence  following  the  assassination  of  Senator  Kobert  Kennedy 
and  Martin  Luther  King.  The  whole  Nation  was  concerned,  deeply 
moved  emotionally,  and  I  do  believe  that  President  Johnson  was 
utterly  sincere  in  feeling  that  a  deep  and  analytical  study  of  this  prob- 
lem would  be  useful  to  the  American  people  and,  hopefully,  to  the 
Government.  He  had  actually  hoped,  though  it  was  a  hope  that  couldn't 
be  fulfilled,  that  we  could  do  this  job  before  he  left  office.  The  most  we 
could  do  was  to  give  him  a  progress  report ;  he  was  very  gracious  about 
understanding  our  problem.  In  fact,  if  we  had  finished  in  6  months 
I  think  our  report  would  have  been  worthless.  I  am  sure  that  a  single 
congressional  hearing  or  two  on  the  subject  would  have  brought  out  as 
much  in  value  as  we  could  have  developed  among  ourselves  in  that 
period.  The  value  of  our  report  must  be  measured  in  terms  of  the 
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serious  research  that  went  into  it  before  the  Commission  ultimately 
came  to  its  conclusion.  So  my  answer  to  j'our  question  is  if  the  same 
conditions  exist  again  and  my  colleagues  and  I  were  asked  to  do  a 
similar  job  of  course  I  would  respond  favorably  to  the  President's 
request. 

Senator  Kennedy.  Senator  Tunney. 

Senator  Tuxxey.  Thank  you,  Mr.  Chairman. 

Senator  Kennedy.  I  want  to  welcome  Senator  Tunney  to  the  com- 
mittee. He  has  just  been  recently  appointed.  We  are  looking  forward 
to  his  contributions. 

STATEMENT  OF  JOHN  V.  TUNNEY,  A  SENATOR  FROM  CALIFORNIA 

Senator  Tunney.  Thank  you,  Mr.  Chairman.  I  would  first  of  all  like 
to  congratulate  you  for  having  brought  Dr.  Eisenhower  and  Mr.  Cut- 
ler and  Mr.  Campbell  before  the  committee,  because  I  have  found  3-our 
testimony  to  be  fascinating.  I  was  most  interested  by  your  comments 
on  gun  control.  Senator  Kennedy  has  a  bill  in  on  gun  control,  and  I 
would  hope  that  possibly  your  comments  today  would  help  stimulate 
some  action  on  that  legislation.  I,  for  one,  think  that  it  is  desperately 
needed  eren  though  a  substantial  portion  of  my  constituency  is  un- 
happy by  the  thought  of  having  gun  control  legislation  passed.  I  think 
that  seems  to  be  true  particularly  in  rural  areas. 

I  would  like  to  ask  you  a  question  in  regard  to  one  of  the  mechanisms 
that  the  Congress  and  the  administration  has  established  to  bring  Fed- 
eral dolors  down  to  the  local  level  to  get  better  law  enforcement  and 
that  is  the  LEAA  program.  You  are  of  course,  I  am  sure,  very  familiar 
with  that  program.  I  am  sure  that  your  Commission  in  considerable 
depth  went  into  what  the  LEAA  program  is  doing  to  strengthen  law 
enforcement.  I  would  just  like  to  have  your  comments  on  how  effective 
you  think  the  Law  Enforcement  Assistance  Administration  really  is. 

Dr.  Eisenhower.  Senator  Tunney,  my  colleague,  Mr.  Cutler,  who  is 
a  lawyer  who  lives  here  and  is  familiar  with  the  work  of  this  new 
division,  is  more  familiar  with  it  than  I,  and  if  you  would,  permit  me 
I  would  like  ask  him  to  respond  to  your  question  if  it's  agreeable 
with  you. 

Senator  Tunney.  Certainly,  yes. 

Mr.  Cutler.  It  is  certainly  better  than  nothing,  Senator  Tunney, 
but  up  to  now  I  don't  think  it  has  been  much  better.  It  is  very  ironic 
that  an  agency  established  for  the  purpose  of  helping  States  and  cities 
administer  their  criminal  justice  programs  more  efficiently  itself  got 
bogged  down  in  such  a  tremendous  administrative  morass  as  a  new 
agency  that  it  could  make  no  decisions.  This  happened  because  mem- 
bers of  this  body  insisted  that  the  agency  could  not  have  a  single  di- 
rector but  it  had  to  vote  among  three  members  of  the  Commission 
whose  appointments  had  been  traded  out  in  advance  before  the  Com- 
mission was  created.  I  think  that  up  to  now  it  has  put  far  too  much 
emphasis  on  handing  out  money  for  hardware  and  not  making  sure 
that  the  money  went  to  the  high  crime  areas,  namely  the  large  urban 
sections  of  each  State. 

I  think  it  is  a  pity  that  so  little  has  been  spent  on  research.  I 
think  the  amount  out  of  these  hundreds  of  millions  of  dollars  that 
are  available  in  research — is  infinitesimal,   Senator,  however  I  do 
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think  it  is  getting  a  good  deal  better.  This  administrative  problem 
that  I  referred  to  has  been  partially  improved.  With  a  good  deal  of 
prodding  from  Congress  the  amount  of  money  that  has  now  been 
made  available  is  far  more  than  the  administration  wanted.  The 
problem  of  getting  the  money  to  the  high-crime  areas  I  hope  is 
going  to  be  greatly  alleviated  because  of  another  provision  the  House 
Judiciary  Committee  put  into  the  bill,  and  I  do  hope  that  more  money 
is  going  into  research.  There  is  also  an  effort  to  attack  the  adminis- 
trative problems  I  referred  to  earlier  within  every  city  by  making 
money  available  for  the  establishment  of  officers  of  criminal  justice 
at  the  highest  level  within  every  city  to  coordinate  the  work  of  the 
police,  the  corrections  people,  the  courts,  and  so  forth,  as  exists  in 
New  York  today  and  as  does  exist  in  Cleveland  (Cuyahoga  County) 
area. 

Senator  Tunney.  One  of  the  comments  I  have  heard  from  local 
law-enforcement  agencies  in  California  is  that  one  of  the  main  reasons 
the  LEAA  program  has  not  been  more  effective  is  because  the  money 
has  been  parceled  out  to  numerous  law-enforcement  agencies  through- 
out the  country  in  amounts  which  are  too  small.  They  say  that  no 
agency  really  is  getting  enough  to  be  able  to  do  something  significant 
in  the  way  of  research  on  methods  of  establishing  better  law  enforce- 
ment. There  is  no  critical  mass. 

Mr.  Cutler.  I  think  that  is  undoubtedly  true.  Like  any  Federal 
program  starting  with  a  small  amount  of  money  that  has  to  be  par- 
celed out  among  50  States,  no  one  gets  enough  to  do  anything  very 
significant.  And  that  is  why  we  need  such  an  enormous  increase.  But 
I  think  the  big  problems  are  administrative.  You  had  Charles  Rogovin 
and  Henry  Ruth  who  are  two  of  the  best  criminal  justice  resources  in 
the  United  States  by  any  measurement  leaving  in  disgust  simply  be- 
cause they  could  not  get  anything  done  under  the  administrative  struc- 
ture that  the  Congress  set  up. 

Mr.  Campbell.  Following  up,  Senator,  on  the  administrative  aspect 
of  it,  there  was  no  administrator  at  all  for  approximately  9  months 
after  Mr.  Rogovin  resigned.  I  think  now  perhaps  they  will  be  able  to 
start  moving  forward  a  little  bit. 

Senator  Tunney.  Do  you  think  the  administration  of  the  program 
is  better  now  ? 

Mr.  Campbell.  It  certainly  is  better  to  have  an  administrator  than 
none  at  all,  and  it  was  for  quite  a  period. 

Senator  Tunney.  That  is  certainly  true  but  I  wonder  if  it  is  your 
impression  that  the  program  is  significantly  better  now.  After  all  the 
Congress  has  put  in  an  awful  lot  more  money  into  the  program  now 
than  it  did  in  the  past  and  if  it  is  being  badly  administered  perhaps  the 
money  is  being  wasted.  At  the  grassroots  level  I  hear  tremendous 
criticism  of  the  program.  Do  you  think  it  is  being  better  administered 
now? 

Mr.  Cutler.  Well,  I  will  have  to  answer  this  way.  I  think  Congress 
has  removed  some  of  the  impediments  to  effective  administration  that 
Congress  itself  had  saddled  the  agency  with  up  to  this  year. 

Senator  Tunney.  It  still  has  three  administrators,  does  it  not  ? 

Mr?  Cutler.  It  still  has  three  but  now  it  has  one  that  is  an  admin- 
istrator, if  I  understood  the  system  correctly  now,  who  can  carry 
things  through,  is  that  right  ? 
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Mr.  Campbell.  That's  true.  His  power  has  been  increased  relative 
to  the  rest  of  the  troika.  I  think  the  performance  of  LEAA  is  very 
mixed  because  of  the  nature  of  the  program  and  the  lack  of  strong 
administrative  direction.  In  some  States,  important  things  have  been 
done  where  there  has  been  strong  State  leadership.  In  other  places  the 
performance  has  been  very  average. 

Senator  Tunney.  Mr.  Chairman,  just  one  last  question  I  have  with 
regard  to  the  Commission's  findings.  Did  you  find  that  drugs  and  the 
use  of  drugs  were  a  significant  factor  nationwide  in  causing  violence — 
crimes  of  violence  ? 

Dr.  Eisenhower.  Yes.  We  had  a  good  deal  of  testimony  from  ex- 
perts in  this  field  and  the  answer,  I  think,  is  that  drugs  themselves  do 
not  have  a  criminogenic  influence  on  the  individual  but  the  cost  of 
maintaining  or  obtaining  drugs  for  constant  use  is  so  high  that  the 
users  resort  to  a  life  of  crime  in  order  to  pay  the  bill.  A  good  percent- 
age of  those  who  are  repeaters  in  the  crime  picture  are  drug  users. 

Senator  Tunney.  How  about  users  of  amphetamines  ?  Isn't  it  true 
that  they  tend  to  be  more  violent  because  of  their  use?  I  just  can't 
understand,  personally,  why  we  don't  have  controls  over  the  produc- 
tion of  the  dangerous  drugs,  the  barbiturates  and  the  amphetamines. 

Mr.  Cutler.  We  do. 

Senator  Tunney.  But  no  quotas  as  yet. 

Mr.  Cutler.  Well,  my  understanding  is  that  the  BNDD  can  control 
both  distribution  and  production. 

Senator  Tunney.  I  think  that  distribution  could  be  further  regu- 
lated but  as  of  the  present  time  there  are  no  quotas  on  production. 

Mr.  Campbell.  Senator,  if  I  could  add  just  a  word  about  that,  one 
of  the  things  that  has  happened  in  the  area  of  research  since  our  Com- 
mission reported  is  that  the  full  extent  of  the  responsibility  that  drugs 
have  for  crime  has  been  more  fully  documented  than  it  had  been  in 
the  past.  When  we  looked  at  this  the  hard  statistics  were  difficult  to 
come  by,  and  it  is  now  becoming  increasingly  clear  that  many  kinds 
of  crimes,  including  some  violent  crimes  such  as  robbery,  are  very 
largely  attributable  to  addiction,  particularly  to  the  hard  drugs  like 
heroin. 

Senator  Tunney.  Would  you  advocate  quotas  on  the  production  of 
dangerous  drugs;  that  is,  the  amounts  that  can  be  produced? 

Dr.  Eisenhower.  I  most  certainly  would. 

Senator  Tunney.  Thank  you,  Mr.  Chairman. 

Senator  Kennedy.  I  have  just  a  couple  of  other  questions.  Of  course, 
I  firmly  believe  the  troika  concept  is  absolutely  asinine.  But  I  think 
we  would  start  with  at  least  two  or  three  votes  in  the  Judiciary  Com- 
mittee when  we  try  to  substitute  a  more  direct  line  of  authority,  be- 
cause the  present  one  is  absolutely  unworkable.  And  with  all  respect 
to  the  new  modifications,  I  think  it  is  unworkable  at  the  present  time. 
Dr.  Eisenhower,  you  have  mentioned  the  kinds  of  commitments  and 
resources  necessary.  You  talk  about  approximately  twenty-five  billion 
dollars  which  of  course  is  an  enormous  figure,  given  the  pressures 
on  the  budget  at  the  present  time.  You've  also  looked  beyond  the  termi- 
nation of  the  war  in  Asia,  which  the  best  economists  believe  would 
yield  maybe  an  $8  to  $11  billion  peace  dividend.  Most  of  us  hear  critical 
talk  about  the  war  costing  twenty-four,  twenty-five  billion  dollars  a 
year  which  it  is.  But  in  terms  of  what  might  be  freed  up  by  an  end  to 
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the  war,  the  best  evidence  indicates  it  would  not  exceed  $11  or  $12  bil- 
lion. Furthermore,  there's  already  a  laundry  list  being  prepared  for 
the  defense  budget,  about  modernization  of  fleets  or  weapons  systems 
and  a  whole  wide  variety  of  different  kinds  of  needs.  And  obviously, 
though  many  of  us  are  hopeful  that  the  SALT  talks1  and  the  disarma- 
ment talks  will  be  successful,  it  is  very  uncertain  whether  they  will 
succeed  and  release  greater  resources  for  our  domestic  needs. 

Your  Commission,  the  Kerner  Commission,  and  the  Scranton  Com- 
mission all  have  pointed  out  the  needs  for  social  justice  as  being  at  the 
base  of  so  many  of  our  problems  today.  But  looking  at  the  resources 
that  we  can  realistically  hope  may  be  made  available,  I  am  just  won- 
dering what  hope  any  of  us  can  give  to  the  American  people  on  this 
issue  or  another  area  of  great  concern  to  them — crime  and  violence. 
It's  at  the  top  of  every  poll  that  you  see.  It's  at  the  top  of  the  list  for 
every  housewife  who  walks  the  streets  of  the  city  of  Boston.  People 
are  absolutely  terrified,  and  they  are  increasingly  terrified;  And  you 
know,  you've  outlined  an  agenda  for  us  and  I'm  just  wondering  what 
kind  of  hope,  other  than  the  inherent  hope  which  burns  eternally  in 
human  hearts,  we  might  be  able  realistically  to  expect.  Or  what  is 
demanded  of  national  leadership  really  to  begin  to  lead  the  way  into 
turning  this  kind  of  devastating  problem  around. 

Dr.  Eisenhower.  I  would  like  to  make  two  answers,  Senator.  Since 
I,  and  I  think  the  entire  Commission,  is  now  more  concerned  about  the 
disintegration  of  American  life,  the  threat  to  our  institutions,  than 
we  are  about  any  possible  threat  from  a  single  nation  or  combination 
of  nations,  I  believe,  and  I  believe  most  of  the  Commission  members 
concur,  that  we  ought  to  be  able  to  effectuate  a  very  substantial  reduc- 
tion in  military  costs.  After  all  when  one  has  an  overkill  capacity  of 
10,  it's  no  use  making  it  20.  Further,  if  the  economy  resumes  a  normal 
upswing,  the  present  tax  base  will  bring  in  another  $15  billion  a  year 
to  the  Federal  Government.  Much  of  that — about  half — is  already 
committed  under  current  organic  legislation.  One  could  perhaps  see 
by  these  two  processes — reduction  of  military  expenditures  and 
increased  tax  revenue — perhaps  as  much  as  $30  billion  a  year  becoming 
available.  But  second,  and  I  think  it  is  terribly  important  to  keep  this 
in  mind,  that  the  things  we  must  do  in  the  cities  to  reduce  the  crime 
problem,  are  the  very  things  we  need  to  do  for  humane  and  other 
reasons  anyway.  Most  are  not  to  be  thought  of  as  additional  costs.  If 
we  believe  in  a  job  for  everyone,  a  decent  education  for  everyone,  hous- 
ing— decent  housing  for  all — some  type  of  a  welfare  system  which  at 
least  puts  a  floor  under  poverty,  and,  I  would  personally  hope  ulti- 
mately the  dispersion  of  the  ghettos,  then  the  expenditures  we  have 
recommended  should  be  made  even  if  there  were  no  serious  crime 
problem.  With  respect  to  the  ghettos,  I  think  we  should  keep  in  mind 
that  whenever  we  have  had  a  racial  enclave  in  our  country,  such  as 
the  Irish  or  others,  there  was  a  higher  rate  of  crime  among  them  until 
they  were  assimilated  into  the  mainstream  of  American  life.  And 
until  the  ghetto  problem  is  solved,  we  are  going  to  continue  to  have 
trouble. 

But  I  repeat,  the  $20  billion  that  we  have  suggested  as  an  attack 
on  the  social  problem  is  not  an  additional  cost — it  is  something  we 
know  we  have  to  do  anyway. 
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Senator  Kennedy.  Yesterday,  when  we  had  Judge  Kerner  here, 
we  were  asking  him  about  what  was  needed  in  the  future.  He  responded 
to  the  question  and  he  said,  "I  think  basically  there  are  still  a  great 
number  of  people  in  the  United  States  who  refuse  to  accept  the  facts 
of  this  report.  Prejudices  still  exist."  Do  you  think  there  are  a  number 
of  people  still  in  this  great  Nation  of  ours  who  are  still  unwilling  to 
accept  the  facts  of  your  report  ? 

Dr.  Eisenhower.  Well,  certainly  the  most  violent  opposition 
expressed  has  to  do  with  gun  control.  I  don't  know  that  there  is  an 
organized  opposition  to  any  other  recommendation.  May  I  say,  with 
respect  to — now,  I  speak  purely  personally  and  not  for  the  Commis- 
sion— the  white  racism  which  Judge  Kerner's  Commission  spoke  about, 
there  has  now  developed  a  blacklash,  which  one  can  only  describe  as 
black  racism.  And  this  is  giving  us  a  bitter,  divisive  situation  in  this 
country  that  is  ominous.  Arsenals  are  being  built  by  the  extreme  right 
and  the  extreme  left,  not  only  with  normal  guns,  but  with  every  type 
of  weapon.  And,  if  we  saw  trouble  break  out  in  this  country,  it  could 
be  devastating. 

Senator  Kennedy.  Are  you  talking  about  even  a  racial  war  in  this 
country  ? 

Dr.  Eisenhower.  It  is  possible. 

Senator  Kennedy.  With  the  kinds  of  collections  of  materials  that 
are  being  made  by  these  radical  groups  ? 

Dr.  Eisenhower.  The  weapons  are  there.  They  are  concentrated.  I 
hope  a  spark  doesn't  light  the  fuse. 

Senator  Kennedy.  And  certainly  the  Federal  Government  isn't 
doing  much  in  this  area — not  providing  any  restriction  on  these 
weapons? 

Dr.  Eiseniiowter.  That  is  correct. 

Senator  Kennedy.  Do  you  think,  finally,  Dr.  Eisenhower,  that  the 
development  of  this  attitude  by  the  radical  elements  of  both  the  left 
and  the  right  is  fanned  by  the  fact  that  there  have  been  these  Com- 
missions that  have  talked  about  social  justice  and  talked  about  improv- 
ing conditions  here  at  home  ?  There  has  been  almost  a  corresponding 
lack  of  national  commitment  to  meet  those  needs.  And  we  have  a  cor- 
responding sense  of  frustration  and  despair,  perhaps  even  outrage, 
among  many  groups  in  our  society. 

Dr.  Eisenhower.  I  think  there  is  no  doubt,  Senator,  that  in  the 
early  1960's,  when  a  great  share  of  the  civil  rights  legislation  now  in 
the  books  was  passed,  the  expectations  of  minority  groups  in  this 
country  soared  to  heights  that  we  had  never  before  experienced  in 
history.  Their  failure  to  realize  those  expectations  is  itself  a  cause  of 
violence.  And,  unfortunately,  the  violence  that  has  come  from  this  has 
created  the  kind  of  backlash  I  mentioned  a  moment  ago.  This  has 
created  a  rather  explosive  situation. 

Mr.  Cutler.  Well,  one  of  the  scholars  we  consulted  when  we  were 
organizing  our  work  suggested,  and  I  think  not  entirely  in  jest,  that 
we  should  have  a  task  force  on  the  violence  that  results  from  the  frus- 
trations that  build  up  in  people  who  read  these  excellent  Commission 
reports  and  then  find  that  none  of  the  recommendations  was  carried 
out. 

Senator  Kennedy.  I  want  to  thank  you,  Dr.  Eisenhower.  Your 
career  has  been  one  of  deep  and  consistent  service  to  the  republic,  and 
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we  value  highly  your  appearances  before  various  committees,  and  I 
want  to  tell  you  how  much  we  appreciate  it.  I  think  all  of  us  in  this 
country  have  appreciated  your  service  to  the  republic.  It  has  been  very 
distinguished.  And  I  want  to  thank  Lloyd  Cutler  as  well.  You  have 
been  a  great  help  to  us.  He's  spent  a  great  deal  of  his  time  and  effort 
and  talent  in  the  public  sector.  And  I  want  to  thank  you,  Mr. 
Campbell,  as  well.  Thank  you  very  much,  gentlemen. 

(The  witnesses  are  excused.) 

Senator  Kennedy.  In  reference  to  tomorrow,  Governor  Scranton  is 
unable  to  be  with  us  tomorrow.  And  one  of  the  two  commissioners  to 
appear  is  unable  to  be  with  us.  So,  we  have  decided  to  find  a  date  when 
all  three  of  them  can  be  here,  and  we  hope  to  be  able  to  announce  that 
date.  I  hope  the  appearance  will  be  within  the  next  2  weeks. 
And  Matthew  Byrne,  who  is  the  Executive  Director  of  the  Scranton 
Commission  and  who  is  about  to  be  a  U.S.  district  judge,  is  here,  was 
here  earlier. 

We'll  take  a  recess  for  a  couple  of  minutes. 

(A  brief  recess  was  taken.) 

Senator  Kennedy.  Our  subcommittee  will  return  to  order.  Our  next 
witness  will  be  former  Attorney  General  Nicholas  Katzenbach,  who  is 
also  former  Deputy  Attorney  General  and  Under  Secretary  of  State. 
He  is  now  vice  president  and  general  counsel  of  IBM.  From  1965  to 
1967  he  was  also  the  Chairman  of  the  President's  Commission  on  Law 
Enforcement  and  Administration  of  Justice.  He  has  already  given  a 
speech  in  New  York  today  and  we  appreciate  his  rearranging  his 
schedule  to  be  with  us. 

I  might  add  at  this  time,  when  he  was  serving  as  the  Deputy 
Attorney  General  he  served  under  Robert  Kennedy,  and  I  know  the 
great  respect  that  Attorney  General  Eobert  Kennedy  had  for  Nicholas 
Katzenbach  as  his  deputy  and  how  much  he  relied  on  his  guidance  and 
advice  during  the  time  that  he  served  as  Attorney  General.  So  he  has 
had  a  distinguished  career  in  the  Justice  Department  as  well  as  the 
State  Department.  The  work  that  he  did  as  the  Chairman  of  the 
President's  Commission  on  Law  Enforcement  and  Administration  of 
Justice  is  a  great  tribute  to  him  and  the  members  of  his  group.  But 
it  bears,  I  think,  his  particular  mark  and  it  is  a  mark  of  excellence. 
Beyond  that  he  is  a  good  personal  friend. 

So  we  are  very  glad  to  have  you  here,  Nick. 

Mr.  Katzenbach.  Thank  you  very  much  Mr.  Chairman.  I  do  have 
a  statement  here  which  I  will  read  if  you  wish. 

Senator  Kennedy.  Well  we  have  gotten  the  statement  but  there  is 
always  the  exception  to  the  rule.  The  rule  says  to  have  it  in  24  hours 
before  the  committee,  and  of  course  you  had  it  in  long  before  that. 
That  is  really  a  superb  statement.  We  would  like  to  include  it  in  its 
entirety.  Maybe  you  could  just  highlight  parts  of  it.  It  was  just  an 
excellent  statement.  I  think  it  is  one  of  the  finest  we've  had — if  not 
really  the  finest  opening  statement. 

(The  full  statement  of  Mr.  Katzenbach  follows :) 

Statement  of  N.  deB.  Katzenbach 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  delighted  to  appear 
before  you  for  the  purpose  of  giving  my  views  as  to  the  work  of  the  President's 
Commission  on  Law  Enforcement  and  the  Administration  of  Justice,  whose 
report  is  just  about  four  years  old.  In  the  course  of  this  statement  I  will  try 


163 

to  answer  the  questions  which  you,  Mr.  Chairman,  have  asked  in  your  letter 
of  May  17.  But  rather  than  addressing  these  questions  specifically,  I  would 
like  to  try  to  weave  my  answers  into  a  more  coherent  view  of  what  the  Com- 
mission tried  to  do  and  what,  in  my  personal  view,  it  accomplished  and  failed 
to  accomplish. 

I  should  add  that  the  views  that  I  express  today  are  my  personal  views 
which  I  have  not  discussed  with  other  members  of  the  Commission.  I  would 
like  to  emphasize  that  point,  because  the  idea  of  the  Commission,  the  idea 
of  the  work  which  it  was  to  do,  and  the  scheme  of  execution,  were  very  much 
the  creation  of  myself,  and  more  importantly,  Professor  James  Vorenberg,  who 
served  as  its  executive  director.  I  think  that  many  of  these  ideas  were  shared 
by  President  Johnson,  and  by  other  members  of  the  Commission.  But  that  is 
only  my  opinion. 

The  Crime  Commission  was  the  product  of  my  own  experience  in  the  Depart- 
ment of  Justice  throughout  the  years  of  the  Administration  of  President 
Kennedy  and  President  Johnson.  Those  ideas  were  very  greatly  influenced  by 
my  predecessor.  Attorney  General  Robert  F.  Kennedy,  and  the  many  efforts  at 
law  reform  which  he  made.  It  is  not  possible  to  reconstruct  in  a  few  words 
the  feeling  of  dedication  which  the  officials  in  the  Department  of  Justice  had 
during  the  Attorney  Generalship  of  Bob  Kennedy.  And  I  think  it  is  fair  to  say 
that  during  those  years  all  of  us  changed  our  views  somewhat,  including  At- 
torney General  Kennedy,  in  the  light  of  experience.  All  of  us  matured  somewhat 
in  the  process  of  having  responsibility  for  the  administration  of  justice,  and 
appreciated  more  than  we  had  before  we  took  office  the  tremendous  complications 
of  attempting  to  achieve  justice  even  in  partial  measure. 

There  was,  I  think,  both  continuity  and  maturation  in  this  process.  We 
started  with  the  Organized  Crime  Bill,  in  order  to  get  a  better  grip  on  the 
corrupting  process  of  organized  crime  and  to  throw  Federal  authority  into 
that  effort.  As  we  gained  experience  all  of  us  began  to  perceive  more  clearly 
than  we  had  before  the  necessity  to  couple  law  enforcement  with  a  process  that 
gave  confidence  to  citizens,  and  particularly  the  poor  and  the  blacks  in  the 
process.  It  was  in  aid  of  this  process  of  doing  justice,  that  Dean  Frank  Allen 
was  appointed  to  head  a  committee  to  advise  Attorney  General  Kennedy  with 
respect  to  bail  reform  and  the  effects  of  poverty  on  the  system  of  justice.  And 
out  of  the  work  of  that  committee  came  the  Office  of  Criminal  Justice,  and  a 
number  of  other  recommendations  with  respect  to  reform  of  the  judicial  process 
and,  particularly,   the  correctional  process. 

There  was,  as  I  have  said,  a  continuous  process,  and  the  point  of  attention 
which  Attorney  General  Kennedy  had  when  he  created  within  the  Department 
the  Office  of  Criminal  Justice,  was,  I  know,  the  same  process  which  led  me 
during  my  term  of  office  to  press  for  legislation  with  respect  to  corrections, 
which  the  Congress  enacted,  and  to  attempt  to  expand  the  Office  of  Criminal 
Justice  in  order  to  improve  the  quality  of  criminal  justice  throughout  the 
country. 

I  make  this  preliminary  point  because  it  was  obvious  in  1964  that  one  issue 
in  the  presidential  campaign  was  going  to  be  the  issue  of  "law  and  order." 
That  issue  occurred  again,  with  greater  force,  in  196S.  Let  me  say  with  total 
conviction  that  this  is  an  ugly,  divisive  and  false  issue  in  our  society.  No  one 
is  opposed  to  improving  the  criminal  justice  system.  The  question  is  how  to  do 
that  without  destroying  or  endangering  our  concept  of  justice,  without 
substituting  a  bully  stick  or  guns  for  Due  Process  of  Law. 

I  felt  that  it  was  important  to  the  country  to  eliminate  the  issue  of  "law  and 
order"  in  the  future  presidential  elections.  I  also  felt  that  it  was  very  important 
to  improve  the  quality  and  efficiency  of  the  law  enforcement  system  in  this 
country.  What  was  obvious  to  anyone  who  knew  anything  about  it — but  not  so 
obvious  to  the  general  public — was  that  this  meant  that  the  Federal  Government 
had  to  take  the  lead  in  defining  the  problems,  explaining  the  difficulties,  and 
establishing  standards  of  criminal  justice  for  the  states,  counties  and  munici- 
palities, where  the  heart  of  the  law  enforcement  problem  is,  and  we  believed, 
should  remain.  We  were  of  course,  very  conscious  of  the  fact  that  the  "law 
and  order"  issue  had  overtones  which  could  discredit  President  Johnson's  racial 
policy  and  poverty  programs. 

We  conceived  nf  the  President's  Commission  as  an  attempt  to  study  the 
problem  in  depth,  honesty  and  objectively,  and  to  educate  the  general  public.  It 
was  our  sincere  hope  that  with  a  comprehensive  study  and  comprehensive 
recommendations  on  the  problem  we  could  eliminate  it  as  a  political  issue,  or  at 
least  compel  responsible  discussion  in  political  campaigns  at  every  level  of  office. 
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We  thought  we  might  accomplish  this  if  we  involved  law  enforcement  agencies, 
courts,  prison  officials  in  the  process,  making  use  of  every  existing  bit  of 
expertise.  We  sought  to  be  as  objective,  as  comprehensive,  and  as  imaginative  as 
we  could.  And  we  wished  to  have  a  Commission  that  could  not  be  criticized  by 
the  "right"  or  the  "left"  for  its  composition  or  for  its  methods. 

I  don't  know  whether  or  not  the  Commission  succeeded  in  its  purposes.  Clearly 
we  did  not  succeed  in  removing  both  "law  and  order"  as  an  issue  in  the  presi- 
dential campaign  or,  much  more  importantly,  in  a  series  of  local  campaigns 
which  have  gone  on  since  that  date  and  which  go  on  today.  I  would  like  to  think 
that  we  toned  down  that  debate,  made  it  more  constructive  than  it  might  other- 
wise have  been,  and  made  it  more  difficult  for  candidates  to  take  extreme  posi- 
tions. But  there  is  a  good  deal  of  evidence — most  recently  in  Philadelphia — that 
irrationality  and  emotion  can  still  overcome  reason  in  this  field.  While  the 
Report  of  the  Commission  continues  to  be,  in  fact,  the  guiding  body  of  knowledge 
on  this  subject,  and  one  almost  universally  endorsed  by  those  involved  in  law 
enforcement,  it  had  not  had  the  non-partisan  political  effect  which  I  believed 
President  Johnson  and  the  members  of  the  Commission  hoped  that  it  would  have. 

From  the  outset  the  Commission  was  very  concerned  that  it  should  involve 
everyone,  whatever  his  viewpoint,  with  expertise  on  the  subject  of  law  enforce- 
ment. We  also  did  not  wish  it  to  become  simply  a  paper  report  to  be  filed  and 
forgotten.  For  this  reason  we  set  out  standards  as  to  how  the  staff  should  do 
its  work,  and  these  are  described  in  detail  in  the  Report  itself.  We  tried  to 
come  out  with  concrete  and  explicit  recommendations,  and  these  will  be  found 
in  the  Report  itself.  We  early  suggested  to  the  governors  of  all  the  states  that 
they  set  up  parallel  commissions  to  work  with  us  and  to  help  implement  those 
recommendations  with  which  they  concurred.  We  wished  to  get  people  represent- 
ing the  governors  of  the  states  to  make  suggestions  to  us  and  to  get  them  think- 
ing about  our  major  recommendations.  For  this  purpose  we  set  up  a  two-day 
conference  early  in  the  work  of  the  Commission  at  the  University  of  Maryland, 
a  conference  which  President  Johnson  felt  important  enough  for  his  own  per- 
sonal participation.  And  we  set  up  a  staff  to  work  with  those  states  who  would 
begin  working  with  us  by  appointing  their  own  commissions.  The  present  Com- 
missioner of  Police  in  New  York,  Pat  Murphy,  spent  much  of  his  time  working 
with  these  groups. 

In  short,  from  the  outset,  the  Commission  was  interested  not  only  in  what 
recommendations  it  might  make,  but  in  what  might  be  done  to  implement  these 
recommendations.  I  think,  in  terms  of  most  presidential  commissions,  we  had  to 
be  particularly  conscious  of  this  because,  as  I  have  noted,  we  realized  that  the 
implementation  was  going  to  be  largely  a  matter  for  governments  other  than  the 
Federal  Government. 

In  this  same  vein  and  same  spirit,  the  Commission  informally  recommended 
that  key  members  of  the  Commission  and  the  staff  should  meet  after  its  report 
at  regular  intervals  to  review  and  to  report  on  the  progress  that  had  been  made 
on  implementation  of  its  recommendations.  This  recommendation  was  not  ac- 
cepted by  the  Department  of  Justice,  though  I  believed  at  the  time,  and  do  in 
retrospect,  that  it  was  a  wise  one. 

If  one  asked  the  gut  question,  to  what  extent  has  the  Report  been  effective  in 
terms  of  changing  official  policy  at  all  of  the  various  levels  of  government  at 
which  the  Report  aimed,  I  am  not  sure  that  I  am  competent  to  give  any  more 
than  a  very  impressionistic  answer.  In  a  sense,  the  Report  of  the  Commission 
has  been  enormously  and  virtually  universally  adopted.  While  the  present  Ad- 
ministration has  ignored  it  in  terms  of  public  statements,  the  fact  remains  that 
the  Law  Enforcement  Assistance  Agency  is  acting  on  legislation  which  was 
largely  the  creature  of  that  report.  LEAA  requires  that  the  state  plaus  be  de- 
veloped, in  accordance  with  the  Commission's  recommendations.  States,  in  de- 
veloping such  plans,  have  built  upon  the  Report  of  the  Commission.  State  plans 
have  usually  adopted  the  recommendations  of  the  Commission  in  their  planning, 
whether  that  planning  had  reality  in  substance  or  not. 

Let  me  spell  out,  still  impressionistically  because,  to  be  honest,  I  do  not  have 
the  facts,  and  do  not  know  how  to  get  them,  examples  of  what  I  mean.  And  let 
me  start  with  the  depressing  side. 

One  of  the  major  recommendations  of  the  Commission  was  with  respect  to  the 
creation  of  Youth  Services  Bureaus.  We  felt  that  this  was  a  constructive  and 
imaginative  way  of  trying  to  deal  with  some  of  the  controversy  which  exists 
within  the  juvenile  area,  particularly  in  trying  to  identify  and  deal  with  young 
people  who,  the  statistics  show,  are  destined  for  a  life  of  crime  unless  they  can 
be  in  some  way  removed  early  from  the  juvenile  court  system. 
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One  could  say  thjit  this  recommendation  was  tremendously  successful.  All  over 
the  country  institutions  called  "Youth  Services  Bureaus"  sprang  up,  more  than 
200  of  them.  But  if  one  digs  into  what  is  behind  the  nomenclature  on  this,  as 
Professor  Morris  of  the  University  of  Chicago  has  recently  done,  one  gets  a  very 
discouraging  picture.  Essentially,  in  order  to  get  support  of  Federal  money  under 
LEAA.  they  have  followed  the  recommendations  of  the  Crime  Commission  in 
form,  but  have  simply  changed  the  names  of  their  existing  youth  programs,  good 
or  bad,  and  have  incorporated  them  under  the  caption  "Youth  Services  Bureau." 
In  many  instances,  nothing  has  changed,  except  the  name. 

The  same  thing  is  true  with  respect  to  other  recommendations ;  for  example, 
the  creation  of  community  services  officers  in  the  police  force.  A  very  large  num- 
ber of  such  offices  have  been  set  up,  largely  as  a  devise  to  get  Federal  money.  In 
most  cases — but,  obviously,  not  in  all  cases — they  have  adopted  the  label,  and 
not  much  else. 

The  problem  in  these  two  specific  instances,  and  in  many  others,  is  simply  that 
no  one  who  holds  the  money  and  distributes  it  is  very  worried  about  carrying 
through  the  philosophy  of  the  report.  Congress,  against  the  recommendations  of 
the  Commission,  set  up  a  bloc-grant  system  for  LEAA  money.  In  essence  this 
means  that  the  Department  of  Justice  has  little  responsibility  for  establishing 
standards,  even  less  for  making  sure  they  are  adhered  to.  The  state  agencies 
wbich  ought  to  have  that  responsibility  are  much  more  interested  in  keeping  up 
with  the  maximum  money  grants  that  can  be  gotten,  have  little  stake  in  enforcing 
anything,  and  do  not,  in  any  event,  have  the  personnel  or  competence  to  do  so 
extensively.  In  short  no  one  who  is  administering  the  funds  has  any  real  stake 
in  holding  people  to  the  concepts  or  measuring  the  efficiency  of  the  programs 
which  they  describe.  To  comply  verbally  is  often  to  comply.  Clearly  this  is  not 
always  true.  There  are  good  and  bad  programs. 

I  am  inclined  to  think  that  if  one  were  to  come  to  general  conclusions  from  all 
this,  it  would  simply  be  that  it  is  very  difficult  to  change  to  an  existing  way  of 
doing  things.  And  thus  to  a  large  extent  the  force  and  effect  of  the  Commission 
Report  has  been  more  productive  in  those  areas  where  it  was  supportive  of 
movements  to  improve  the  criminal  justice  process  than  it  has  been  in  those  areas 
where  there  has  been  resistance  to  it.  In  both  there  has  been  compliance  at  a 
verbal  level,  but  only  where  there  were  indigenous  efforts  at  reform  has  it  been 
effective.  If  one  were  to  generalize  further  from  this,  it  would  be  that  it  has  been 
more  effective  in  the  area  of  corrections,  where  more  people  read  and  think  and 
are  concerned  with  theory  and  philosophy,  than  in  the  area  of  police  reform. 

I  do  not  wish  to  sound  quite  that  cynical,  for  in  some  cities  there  have  been 
great  efforts  to  implement  even  what  are  the  toughest  recommendations  viewed 
in  terms  of  the  existing  establishment.  Take,  for  example,  the  recommendations 
for  different  classes  of  police  officers.  Using  a  "grandfather  clause"  as  political 
protection,  Pat  Murphy  implemented  this  program  to  a  considerable  degree  in 
Detroit  before  he  became  Commissioner  in  New  York.  The  present  Chief  of 
Police  in  Miami,  who  was  one  of  the  innovators  of  that  particular  idea,  has 
implemented  it  in  that  city.  Probably  there  are  others. 

Despite  difficulties  and  disappointments,  the  Commission  report  has  had  con- 
siderable impact,  and  will  have  greater  impact,  almost  in  spite  of  everything. 
I  say  this  because  I  think  the  philosophy  of  the  report,  particularly  insofar 
as  it  emphasized  that  we  were  talking  about  a  system  which  involved  police, 
courts,  and  corrections,  has  been  accepted  now,  almost  without  question.  That 
in  itself  is  a  great  advance,  for  it  permits  one  to  adopt  the  system's  concept 
about  law  enforcement  which  is  deeply  important.  Furthermore,  it  will  have 
much  effect  in  the  future,  for  the  very  simple  reason  that  the  Commission 
Report  is  deeply  embedded  in  every  teaching  and  training  program  throughout 
the  United  States.  Thus,  both  the  philosophy  and  recommendations  involved 
in  it  are  bound  to  have  greater  and  greater  impact  as  we  go  into  the  future. 
It  is  difficult  to  change  the  views  of  those  who  have  been  working  on  the  job ; 
it  is  much  easier  to  change  the  views  of  those  who  are  young  and  entering  into 
a  new  profession.  And  so  I  think  the  Commission  Report,  perhaps  on  its  merits, 
perhaps  by  default  of  there  being  any  other  study  of  comparable  scope,  will 
have  great  influence  in  the  future. 

I  do  not  mean  to  suggest  that  if  one  is  patient,  everything  will  come  off  all 
right.  I  think  there  are  things  we  might  have  done,  and  did  not  do,  to  keep 
the  pressure  on  that  particular  point.  It  is  my  hope  that  this  review  by  this 
committee  will  help  to  do  exactly  that. 

Thank  you  very  much. 
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STATEMENT  OF  NICHOLAS  deB.  KATZENBACH,  CHAIRMAN,  PRESI- 
DENT'S COMMISSION  ON  LAW  ENFORCEMENT  AND  ADMINIS- 
TRATION OF  JUSTICE 

Mr.  Katzenbach.  Let  me  just  quickly  summarize  two  or  three  of 
the  points  that  I  make  in  it. 

First  of  all,  I  think  the  basic  reason  for  the  Crime  Commission — 
certainly  in  my  judgment,  I  believe  in  President  Johnson's — was 
because  of  great  public  concern  about  the  increase  in  crime  in  this 
country.  A  great  deal  of  agitation  about  that  was  becoming  and  has 
become  very  much  of  a  political  issue.  It  started  in  the  campaign  of 
1964,  was  present  in  1968  and  has  been  true  in  any  number  of  local 
campaigns,  where  the  slogan  "Law  and  Order"  was  talked  about  as 
though  this  were  really  a  division  as  to  people  who  want  law  and 
order  and  people  who  don't.  I  think  that  is  a  false  division  and  I 
think  that  is  divisive. 

The  Crime  Commission  was  set  up  to  study  this  problem,  to  be  as 
objective  and  comprehensive  as  it  could  be  and  to  make  as  much  in  the 
way  of  concrete  recommendations  as  was  possible  for  that  group  of 
very  dedicated  staff — which  involved  really  everyone  in  the  country 
with  a  reputation  in  the  police  field,  and  the  judicial  administration 
field  and  the  correctional  field — to  analyse  what  the  problem  was  and 
to  make  specific  recommendations  about  it.  And  that  was  done  and  the 
report  was  received,  I  think,  almost  universally  with  approbation.  It 
didn't  stop  the  political  issue  from  continuing  to  be  there  and  I  put 
a  great  deal  of  emphasis  on  that.  Because  quite  frankly,  Mr.  Chair- 
man, it  seems  to  be  that  this  country  faces  a  choice  which  I  think  you 
understand — I  know  you  understand — but  which  I  don't  think  is  well 
understood  by  American  people.  That  is,  that  with  the  increase  in 
crime,  as  it  goes  on,  we  are  either  going  to  put  the  resources  on  intelli- 
gence and  hard  work  into  incorporating  the  kind  of  recommendations 
that  this  report  has  to  improve  police,  to  improve  the  courts,  to  im- 
prove the  correctional  process  and  to  make  it  work,  or  we  are  going  to 
have  more  and  more  in  the  way  of  repression.  Because  people  are  not 
going  to  tolerate  the  kind  of  crime  rate  that  we  have  and  we  are  going 
to  solve  that  the  right  way,  which  is  the  hard  way,  or  we  are  going  to 
have  more  and  more  repression  in  our  society. 

Now,  with  respect  to  the  implementation  of  the  report.  I  think  it 
was  well  received.  It  appeared  to  have,  and  we  thought  that  it  had,  a 
built-in  implementation  system,  through  the  Office  of  Law  Enforce- 
ment Assistance  and  the  Department  of  Justice — which  could  then 
proceed  to  guide,  aid,  and  subsidize  the  various  reforms  in  the  local 
law  enforcement  systems  that  are  involved.  Unfortunately,  while  that 
office  was  set  up,  the  Congress  permitted,  acting  against  the  recommen- 
dations of  the  Commission  and  the  administration,  a  system  of  block 
grants  to  States  which  in  effect  meant  whatever  supervision,  guid- 
ance, and  leadership  the  Department  of  Justice  might  otherwise  have 
given  to  the  reform  of  the  local  procedures  and  practices,  it  now  had 
far  less  capacity  to  do.  In  my  judgment,  the  result  of  this  has  been 
that  while  States  have  created  commissions  which  do  serious  plan- 
ning— all  of  those  have  faithfully  followed  the  language  and  the 
recommendations  of  this  report  for  the  purposes  of  getting  money. 
But  I  think  that  the  actual  reforms  that  have  been  made  are  very  much 
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less  than  that  the  paperwork  would,  appear  to  indicate.  Because  in 
point  of  fact  nobody  is  setting  standards,  nobody  is  supervising  and 
nobody  is  going  out  and  finding  out  what  really  is  being  done. 

In  some  places  substantial  reforms  have  been  made,  but  for  the  most 
part  they  have  not.  One  example  that  I  use  in  my  statement  is  one  of 
our  major  recommendations — a  youth  services  bureau.  Youth  services 
bureaus  have  sprung  up  all  over  the  country,  as  a  result  of  that  recom- 
mendation. In  most  instances  youth  services  bureaus  are  something  of 
an  almagamation  of  something  that  was  going  on  before,  put  under 
a  new  caption  and  the  same  old  practices  continue. 

The  same  thing  has  been  true  with  the  recommendation  for  com- 
munity relations  officers.  In  some  police  forces,  the  recommendation 
was  taken  seriously  and  there  is  an  effort  to  implement  the  recommen- 
dations of  the  Commission.  In  most  they  have  a  community  relations 
officer  in  order  to  get  some  money.  And  the  community  relations  officer 
is  not  doing  the  various  things  he  ought  to  be  doing — at  least  in  the 
view  of  the  Commission.  So  I  think  it  is  a  very  uneven  picture.  I  am 
disappointed  in  it  and  I  have  great  concern  that  unless  these  things 
are  done  and  done  better  than  they  are  being  done,  that  we  will  more 
and  more  take  the  other  course  which  is  a  course,  in  my  judgment,  of 
lawlessness,  repression,  and  substituting  a  billy  stick  for  some  intelli- 
gent management  and  intelligent  and  decent  conduct  of  law 
enforcement. 

Senator  Kennedy.  We  heard  yesterday  from  Judge  Kerner  and 
again  this  morning  from  Dr.  Eisenhower,  and  in  your  statement  and 
also  your  report,  about  the  court  reform  and  other  different  measures 
which  are  necessary  to  try  to  meet  the  problems  of  crime.  And  in  your 
report  you  mention  the  prevention  of  crime  covers  a  wide  range  of 
activities;  eliminating  social  conditions  associated  with  crime  rate; 
improving  the  ability  of  criminal  justice  systems  to  detect,  apprehend 
and  judge,  and  to  reintegrate  into  the  community  those  who  commit 
crimes ;  and  reducing  situations  in  which  crimes  are  most  likely  to  be 
committed.  Then  you  talk,  as  did  the  Commission,  about  the  social 
conditions — the  slum  schools,  the  need  for  more  decent  and  integrated 
housing.  You  talk  about  employment  opportunities.  You  talk  about 
vocational  training  and  new  kinds  of  jobs. 

In  other  words  what  we  have  heard  again  in  your  comments  is  the 
great  importance  of  improvement  in  the  areas  of  social  justice,  and 
how  significant  is  the  relationship  between  progress  in  the  fields  of 
social  justice  and  progress  in  meeting  the  problems  of  crime.  And 
yet  we  have  seen  over  the  period  since  your  report  how  woefully 
little  has  really  been  done  about  these  problems.  You  can  find  instances 
and  examples  where  some  progress  has  genuinely  been  made.  But  by 
and  large  I  think  you  would  have  to  reach  the  conclusions  that  I 
draw  based  on  what  Judge  Kerner  and  Dr.  Eisenhower  stated :  that 
the  efforts  that  have  been  made  in  this  area  have  been  really  incidental 
in  relation  to  the  nature  and  magnitude  of  the  problems  that  we  are 
confronted  with. 

The  fact  remains  that  response  by  the  executive  branch  has  been 
really  minimal.  Governor  Scranton  at  least  received  a  communication 
from  the  President  commenting  on  the  report.  But  again  the  Kerner 
and  Eisenhower  Commissions  did  not.  I  suppose  the  American  peo- 
ple— and  I  asked  Dr.  Eisenhower  about  this  earlier — are  asking  all  of 
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us  in  Congress  when  crime  and  violence  are  going  to  be  brought  under 
control  in  this  country.  And  what  is  really  going  to  be  needed  to  bring 
crime  and  violence  under  control.  You  have  studied  this  problem,  have 
spent  weeks  and  even  years  developing  a  program  for  action.  What 
should  we  tell  them?  How  should  we  respond  to  our  constituents?  To 
whether  the  war  on  crime  is  being  carried  on  in  a  meaningful  way — 
what  progress  is  being  made  in  that  war,  considering  your  recom- 
mendations and  comments  about  what  needs  to  be  done  ? 

Mr.  Katzenbach.  I  think  relatively  little.  Although  that  is  not  fair 
to  some  communities. 

Senator  Kennedy.  Well,  let's  take  the  Nation  as  a  whole. 

Mr.  Katzenbach.  If  you  take  the  Nation  as  a  whole,  relatively  little 
has  been  done,  and  far  too  little  as  you  say,  has  been  done  to  solve 
the  underlying  social  problems.  You  "can't — you  get  law  enforcement 
mostly  because  people  want  to  obey  the  law  and  you  are  then  dealing 
traditionally  only  with  a  very  small  number  of  people  who  disobey  it. 
But  if  your  political  system  fails  to  respond  to  urgent  social  needs — 
if  too  many  people,  large  numbers  of  people  living  in  ghetto  condi- 
tions, do  not  feel  that  government,  whether  it  is  the  Federal  Govern- 
ment, the  State  government,  or  the  local  government,  that  that  govern- 
ment is  not  benevolent  toward  them — that  they  are  not  part  of  it — that 
it  is  not  responsive  to  their  needs — then  I  think  your  law  enforcement 
system  begins  to  break  down.  You  get  increasing  drug  problems  as  we 
have  in  New  York  leading  to  more  crime.  You  get  people  simply  not 
caring  that  much  and  then  the  crime  rate  goes  up  greatly.  If  they  don't 
feel  a  part  of  that  system ;  if  they  don't  feel  that  that  government  is 
least  trying  to  be  responsive  in  those  social  areas  you  indicated,  then 
the  job  of  law  enforcement  is  tougher  and  tougher  and  tougher.  That 
occurs  because  you  get  more  and  more  crimes.  The  police  get  almost 
of  necessity,  more  and  more  repressive.  You  get  courts  overcrowded, 
making  a  shamble  of  the  criminal  process.  There  are  times  when  it  is 
almost  a  joke  to  say  that  this  is  the  dignified  criminal  process  that 
lawyers  tend  to  idealize — they  see  this — they  have  no  respect  for  it. 
And  when  the  process  is  through,  you  have  an  inadequate  correctional 
system,  inadequate  supervision,  lousy  crowded  prisons  and  jail  condi- 
tions ;  no  real  efforts  at  rehabilitation.  These  are  really  just  graduate 
schools  for  crime,  without  correcting,  without  making  efforts  to  do 
that.  It  is  not  an  easy  job.  Efforts  to  do  that;  putting  resources  into 
training  people  to  do  it,  adopting  the  sorts  of  recommendations — there 
are  literally  hundreds  of  them  in  this  report  which  can  be  done.  In 
putting  those  resources  on  the  line — in  trying  to  work  on  the  social 
resources — beyond  that — without  that  there  is  nothing  we  can  do  to 
control  crime.  Except  be  repressive,  except  to  go  toward  the  police 
state. 

Senator  Kennedy.  Aren't  there  those  who  say  what  you  aro  really 
recommending  is  "coddling"  the  criminals  and  who  ask  what  difference 
it  really  makes  in  crime  levels,  if  you  have  decent  housing,  job  oppor- 
tunities, a  quality  education  for  your  children?  What  these  people 
would  say  is  that  what  is  really  needed  is  a  tough  line  with  these 
criminals.  And  aren't  you  just  prescribing  a  do-good  attitude  on  this 
problem? 

How  do  you  respond  to  those  who  say  "let's  get  rid  of  tough  crimi- 
nals and  teach  them  a  lesson  and  then  maybe  they  won't  commit  so 
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many  kinds  in  the  future" — how  should  we  respond  to  that  argument? 
Mr.  Katzenbach.  I  think  the  only  response  I  know  is  that  if  that 
is  the  kind  of  society  that  one  wants  to  live  in — if  one  wants  to  Jive 
in  a  society  where  police  make  indiscriminate  arrests,  where  they  have 
"search  and  seizure"  without  bothering  to  get  warrants,  and  where 
people  can  be  held  in  jail  without  being  convicted  of  crimes  and  held 
for  long  periods  of  time — then  I  think  if  you  want  to  live  in  that  kind 
of  a  society  it  is  perhaps  possible  to  control  crime  in  that  kind  of 
a  way. 

I  don't  want  to  live  in  that  kind  of  society. 

Senator  Kennedy.  Would  that  be  a  different  society  from  what  we 
have  today? 

Mr.  Katzenbach.  It  would  be  a  very  different  society  from  what  we 
have  today.  Although  there  would  be  times  and  places  when  I  am 
greatly  concerned  that  it  is  moving  in  that  direction  because  there 
are  people  who  make  the  argument  that  you  have  just  made — or  para- 
phrased, who  get  more  support  for  that  then  I  think  they  would  have 
gotton  10  years  ago,  or  20  years  ago — out  of  frustration.  And  I  think 
people  feel  that  way  because  the  streets  in  the  big  cities  are  not  safe, 
there  is  a  good  deal  of  crime  going  on.  Out  of  that  frustration  people 
will  make  that  argument  which  I  regret  to  say — which  I  regard  to 
be — really  an  irrational  argument. 

But  I  think  it  is  a  mistake  to  say  that  repression  cannot  succeed. 
There  are  police  states  which  have  survived  for  a  long  period  of  time. 
That  is  just  not  the  place  that  this  country  has  ever  been — ever  been. 
"We  were  founded  on  freedom  and  we  take  pride  in  those  freedoms  and 
I  think  they  are  in  danger  and  they  are  in  danger  by  the  fact  that 
we  don't  seem  to  be  either  able  or  willing  to  do  those  hard  things  that 
need  to  be  done  to  get  real  social  justice  in  this  country. 

Senator  Kennedy.  Now  your  commission,  Mr.  Attorney  General, 
the  Kerner  Commission,  the  Eisenhower  Commission  have  all  identi- 
fied the  importance  of  making  progress  in  the  area  of  social  justice 
to  meeting  the  problems  of  crime  and  violence  in  this  country  today. 
Each  of  them  has  made  a  series  of  recommendations.  They  even  identi- 
fied the  cost  as  being  significant,  if  we  were  really  to  come  to  grips 
with  this  problem.  And  here  have  been  a  distinguished  group  of  citi- 
zens, bipartisan  in  nature,  of  varied  backgrounds  and  experience — all 
really  have  been  virtually  unanimous  in  their  analyses  of  the  prob- 
lems and  in  their  recommendations.  And  yet  we  have  not  seen  readily 
apparent  the  will  and  determination  within  the  country  to  adjust  our- 
selves to  this  kind  of  meaningful  reform.  And  I  am  just  wondering 
what  has  to  be  done  really  to  awaken  the  American  people  to  support 
the  kind  of  program  that  you  have  identified  and  remarkably  well 
supported,  as  have  the  Kerner  Commission  and  the  Eisenhower 
Commission. 

Mr.  Katzenbach.  I  think,  Mr.  Chairman,  that  is  a  question  I  can 
only  answer  by  saying  that  it  has  to  come  from  the  leadership — from 
the  political  leadership,  from  the  President  on  down.  It  has  to  be 
leadership  which  identifies  the  problems  and  which  somehow  strikes 
a  note  that  I  think  is  possible — the  kind  of  note  that  President  Ken- 
nedy struck,  where  he  got  response  from  people  who  were  willing  to 
work  and  to  dedicate  themselves  to  try  to  do  this.  It  seems  to  me  such 
an  almost  tragic  thing  when  there  are  so  many  of  our  best  young 
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people  in  this  country  who  want  to  and  be  involved  in  precisely  this — 
that  we  don't  give  them  the  opportunity  to  work  on  these  kinds  of 
programs  and  accomplish  this  sort  of  thing.  And  so  they  are  frus- 
trated by  the  system,  they  find  themselves  engaging  in  demonstrations 
when  what  they  themselves  really  want,  most  of  them,  is  to  work  on 
this  kind  of  program  for  this  kind  of  society.  And  I  think  with  lead- 
ership they  would  respond  and  I  think  what  this  country  can  do — 
what  it  has  to  do — can  be  done,  I  haven't  a  shadow  of  a  doubt,  given 
the  leadership,  by  the  mayors,  by  the  Governors,  by  the  President. 

Senator  Kennedy.  Judge  Kerner  remarked  yesterday  when  I  was 
asking  him  about  the  same  problem,  that  a  majority  of  the  people  in 
the  United  States  refuse  to  accept  the  facts  of  his  report.  Do  you  think 
that  is  true  of  your  recommendations  as  well  ? 

Mr.  Katzenbach.  That  is  certainly  true,  in  respect  to  the  basics 
of  social  legislation.  I  don't  think  it  is  so  much  a  question  in  the  case 
of  crime — of  not  accepting  the  recommendations — as  of  simply  not 
knowing  them.  They  are  really  addressed  to  professionals  in  the  field. 
And  the  sort  of  things  that  seem  to  engage  major  public  debate  are 
such  things  as  the  controversial  decision  of  the  Supreme  Court  with 
respect  to  the  right  to  counsel,  preventive  detention,  or  the  death  pen- 
alty— none  of  these  would  alter  the  merits  of  the  particular — none  of 
these  are  really  things  that  strike  at  the  problem  of  trying  to  get 
a  better  law  enforcement  system. 

We're  talking  about  preventive  detention  because  we  don't  need  far 
more  courts.  It  becomes  an  issue  only  because  we  don't  do  what  we 
ought  to  be  doing  in  having  an  adequate  number  of  judges,  pruning 
some  of  the  criminal  laws.  We  are  not  close  to  the  words  of  the  Magna 
Carta  in  this  country  today,  if  you  go  back  to  1215,  "To  no  one  let 
justice  be  denied ;  to  no  one  let  justice  be  delayed,"  and  we  delay  it  all 
over  the  place,  and  when  we  delay  it,  we  deny  it. 

Senator  Kennedy.  Certainly  the  need  for  greater  social  justice  is 
one  of  the  most  important  problems  in  dealing  with  crime.  The  bar 
associations  must  understand  this,  correctional  people  must  understand 
this,  those  that  are  involved  in  prisons  must  understand  this,  and  yet 
we  don't  get  a  response.  If  more  people  could  see  how  broadly  based 
the  problem  is,  we  would  develop  the  leadership  we  need  in  the  areas 
of  social  justice. 

But,  I  would  think,  in  the  areas  of  criminal  justice  that  the  problems 
would  be  much  more  identifiable,  and  you  are  dealing  with  much  more 
limited  numbers  and  you've  got  people  much  more  attuned  or  aware 
of  what  these  problems  are.  And,  still,  we  haven't  been  able  to  come 
to  grips  in  this  country  with  prison  reform,  and  work  reform,  and 
other  criminal  justice  reform.  And,  why  is  it  that  the  bar  associations 
and  the  other  groups  that  are  involved  in  these  areas  are  reluctant  to 
move  more  speedily  down  the  road  to  reform  ? 

Mr.  Katzenbach.  That's  a  significant  question.  I  think  there  are 
probably  two  answers  to  it.  The  first  is,  I  don't  think  any  of  those 
groups  can  substitute  for  political  leadership,  even  though  they  know 
what  they  should  be  doing.  And  most  of  those  groups  would  accept 
the  recomendations  that  are  made.  They  are  not  getting  the  support 
of  the  political  leaders,  the  money,  the  appropriations,  and  the  will 
there  to  do  this  because  we're  dealing  with  outlaws,  with  outcasts 
from  the  society.  And  people  do  not  perceive  these  outcasts  as  being 
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all  that  important.  Even  the  community  leadership  of  the  bar — What 
does  the  leadership  of  the  bar  association  know  about  the  criminal 
court  system  ?  The  answer  is  nothing.  They  have  no  daily  contact  with 
it,  no  exeperience  with  it  whatsoever.  And  they  don't  perceive  this. 
They  will  perceive  the  appointment  of  Federal  judges  as  being  a  very 
important  thing,  and  of  course  it  is  important.  But,  as  far  as  what 
goes  on  in  their  city,  and  municipal  courts  which  they  never  go  into 
as  lawyers,  that  is  not  immediately  on  their  mind  as  important. 

The  second  major  point  that  I  would  make  is  that  we  have  not,  in 
this  country,  looked  at  the  problems  of  crime  as  a  system.  The  report 
does  this;  and  I  think  this  has  been  an  important  contribution.  People 
have  tended  to  look  at  the  police  here,  and  on  some  other  day  and  some 
other  time,  penal  reform  over  here,  and  then  some  other  day  and  some 
other  time,  let's  do  something  about  the  courts.  And  we  have  not  seen 
that  this  is  a  process  in  which  police  officials  are  involved,  in  which 
courts  are  involved,  in  which  prisons  and  probation  officials,  correction 
officials  are  involved,  in  which  juvenile  authorities  are  involved;  and 
this  is  all  part  of  a  system  which  is  being  used  in  order  to  deal  with 
this  problem.  Even  the  specialists  have  tended  to  have  very  little  con- 
tact, one  with  another,  and  we  are  becoming  aware  of  this  now,  and 
partially  as  a  result  of  what  the  Commission  said,  and  partially,  as  a 
result  of  attempting  to  use  new  technology,  particularly  informa- 
tional-type technology,  which  naturally  tends  to  look  at  this  sort  of 
thing  as  a  system.  And  I  think  this  is  helping  to  bring  things  into 
context.  But,  to  give  you  a  very  pedestrian  example :  A  man  is  arrested. 
He  is  asked  various  questions.  These  are  all  filled  out  on  a  form.  He 
is  taken  to  court.  They  are  all  filled  out  on  a  form  again,  and  a  dif- 
ferent number  is  given  to  the  file,  even  though  the  answers  are  iden- 
tical for  the  most  part.  You  take  him  into  the  courts,  and  in  the  process 
they  ask  him  the  same  questions  again,  fill  out  the  same  forms  again, 
give  it  another  number.  There's  no  efficiency  because  they  never  have 
any  relationship,  one  with  the  other.  So  there's  much  that  can  be  done 
simply  by  bringing  them  into  contact. 

But,  basically,  we  are  talking  about  the  criminals  in  our  society; 
we  are  talking  about  outcasts,  and  nobody  in  the  society  cares  that 
much  about  them  or  what  happens  to  them. 

Senator  Kennedy.  The  response,  as  I  understand  it,  to  this  kind  of 
systems  approach  was  to  be  the  LEAA.  And  you  have  outlined  in  your 
report,  indicated  those  Federal  programs  which  should  be  supported, 
and  you  identify  the  eight  major  areas  of  need.  And  yet  we  find,  of 
the  kinds  of  programs  that  have  actually  been  funded  for  LEAA, 
that  the  largest  single  funding  category  was  police  hardware,  repre- 
senting 58  percent  of  expenditures.  Ten  times  more  than  for  correc- 
tions. And  there  was  very  little,  if  any,  for  innovations  or  alternatives 
for  police-neighborhood  relations,  and  only  8  percent  to  police-com- 
munity programs,  and,  to  narcotics  control,  only  2  percent.  The 
LEAA's  own  report  covering  their  activities  from  mid-1969  to  1970 
indicates  that  one  Georgia  program,  which  cost  $78,000  of  LEAA 
State  funds,  was  to  buy  gas  masks,  shields,  and  body  armor.  In  Penn- 
sylvania, out  of  the  LEAA  grants,  next  to  civil  disorders,  the  largest 
project  was  $190,000  to  the  Philadelphia  Police  Department  to  expand 
its  civil  disobedience  squads.  How  does  this  dovetail  withthe  kinds 
of  recommendations  that  your  committee  made  about  major  needs? 
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Mr.  Katzenbach.  It  would  seem  to  me,  as  you  read  off  the  figures 
there,  Mr.  Chairman,  that  is  almost  antithetical  to  what  the  Commis- 
sion thought  was  important  and  to  what  the  Commission  thought 
the  Federal  role  ought  to  be.  The  recommendations  that  we  made,  as 
far  as  the  Federa  i  role  was  concerned,  were  to  try  to  improve  the  qual- 
ity of  the  process,  of  the  training  of  the  people,  the  research  aspects, 
the  information  aspects,  to  try  experimental  programs  to  get  that 
information  circulated  to  others,  and  treat  the  whole  thing  as  a  sys- 
tem. Now,  I  think  that  those  responses  probably  reflect  some  political 
facts.  If  you  go  out  to  the  man  on  the  street,  he*  is  far  more  interested 
about  what  the  pol  ice  do  than  he  is  interested  in  corrections  or  what  the 
courts  do  or  probation.  That  comes,  basically,  from  a  misunderstand- 
ing, I  think,  of  the  process.  And  that  these  responses  you  are  noting 
now,  are  responses,  basically,  to  that  kind  of  feeling,  which  well, 
I  have  the  concern  that  if  this  sort  of  response  continues,  it  will  simply 
make  things  more  repressive.  I  do  believe  that  we  have  done  more 
for  police.  I  am  not  opposed  to  improving  the  police  efficiency  and  so 
forth,  and  I  think  we  have  done  more  in  that  area  than  we  have  done 
in  the  others.  And  I  sense  that  this  is  beginning  to  be  appreciated  by 
the  fact  that  a  good  deal  of  attention  now  seems  to  be  spent  on  court 
reform,  the  second  part  of  the  process,  because  it  gets  mountainous — 
because  if  you  go  around  making  a  large  number  of  arrests — I'm  re- 
ferring here  to  perfectly  legitimate  arrests — then  you  just  overload 
your  courts.  Then  if  you  don't  do  something  with  your  courts,  you 
haven't  accomplished  anything.  I  think  there  is  getting  to  be  more  of 
a  sense  of  that,  and  I  would  expect  those  figures  to  perhaps  show  more 
money  in  other  aspects  of  the  system  as  understanding  improves. 

Senator  Kennedy.  Since  the  time  of  your  report,  we  have  seen  the 
crime  index  continue  to  climb  each  year.  Except  for  auto  theft,  most 
categories  are  increasing  as  fast  as  they  were  in  1965,  when  the  Com- 
mission was  appointed.  Do  you  expect  that  crime  will  continue  to 
grow  either  at  its  present  rate  or  even  faster  if  we  just  go  along  as  we 
are  currently  going  at  the  present  time  ? 

Mr.  Katzenbach.  Yes,  I  think  so.  And  I  would  expect  the  area  of 
unreported  crime  to  increase  even  more.  And  I  say  that,  because,  if 

the  criminal  justice  system  is  breaking  down 

Senator  Kennedy.  Is  it  ? 

Mr.  Katzenbach.  In  major  cities  in  this  country;  yes,  it  is.  And  I 
think  it's  just  breaking  down.  And,  if  that  is  true,  then  you're  going 
to  get  increasing  amounts  of,  "why  bother?" 
Senator  Kennedy.  What  do  you  mean  by  breaking  down? 
Mr.  Katzenbach.  What  I  mean  by  breaking  down  is  that  the  amount 
of  crime  continues  to  increase,  the  police,  in  their  efforts  to  prevent  it, 
become  lawless  themselves ;  in  trying  to  prevent  it,  the  courts  become 
revolving  doors.  You  get  plea-bargaining — which  I  am  not  opposed 
to — but,  an  inadequate  number  of  defenders  and  an  inadequate  num- 
ber of  prosecutors,  they  are  bargaining  on  pleas,  whether  they  even 
know  the  name  of  the  defendent  that  they  are  bargaining  for,  or  ever 
even  talked  to  him.  You  get  that ;  you  get  that  in  the  courts  of  every 
major  city.  And  you  get  people  found  guilty,  no  decent  courts,  no 
facilities  for  them.  You  find  people  held  in  jail  in  places  like  that 
months  before  they 
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Senator  Kennedy.  Plow  are  you  going  to  stop  it?  What  are  you 
going  to  do  about  it?  "What  should  you  do  about  it? 

Mr.  Katzenbach.  The  process  of  stopping  it  is  one  that  begins  with 
the  police,  through  the  system  with  better  training,  of  more  police 
patrols,  better  response  time,  more  efficient  information  sj'stems,  some 
investment  in  that  respect;  that  begins  with  weeding  out  a  certain 
amount  of  crime  where  a  good  deal  of  police  time  is  involved  simply 
by  making  it  not  criminal.  There's  a  good  many  suggestions  on  that — 
different  ways  of  handling  drunkenness  is  an  obvious  one;  changing 
penalties  on  some  crimes — marihuana  would  be  a  prime  example. 

Pornography  is  another.  Pornography  is  a  difficult  political  subject 
because  everybody  wants  to  indicate  how  opposed  they  are  to  pornog- 
raphy, but  the  real  question  is  how  much  law  enforcement  time  are 
you  going  to  take  on  that  problem?  Are  there  better  ways  of  con- 
trolling it?  Courts:  It's  going  to  mean  more  judges,  even  changes  in 
the  way  people  are  tried.  It  may  mean  more  administrative-type  tri- 
bunals. Many,  many  crimes,  nobody  get  a  jail  sentence,  anyhow.  It's 
going  to  mean  far  more  in  the  way  of  correctional  officials,  particularly 
probation,  closer  supervision.  A  great  deal  could  be  done  with,  we 
discuss  it  in  the  report,  with  respect  to  youth  crime.  Simply  because 
people  who  are  perfectbr  identified,  nothing  is  done  to  supervise  a 
youth  when  he  is  obviously  going  to  have  a  criminal  career,  because 
there  simply  aren't  any  people  around  who  are  interested  in  doing  it. 
So  we  wait  until  he  gets  into  serious  trouble,  and  when  we  send  him  to 
a  graduate  school  in  crime  at  one  of  our  institutions. 

Senator  Kennedy.  Do  ypu  think  that  these  major  reforms  can  be 
achieved  or  accomplished  unless  the  urban  dwellers  demand  it,  and  are 
they  demanding  it  ? 

Mr.  Katzenbach.  They  are  demanding  it  in  a  way.  Every  slum  has 
a  very  strong  sentiment  for  better  and  more  police  protection.  That  is 
where  the  crime  occurs ;  it  is  not  always  where  the  police  are.  That  is 
where  the  crimes  occur.  And  most  of  the  people  who  live  there  fear 
crime  just  as  your  middle-class  suburban  society  fears  crime.  In  that 
sense,  they  want  it.  And  I  suppose,  as  a  political  force,  I  don't  know. 

Senator  Kennedy.  Are  you  suggesting  that  those  who  live  in  the 
inner  cities  have  as  great  a  stake  in  law  enforcement  as  do  whites  from 
the  suburbs? 

Mr.  Katzenbach.  Yes,  yes,  And  they  know  that.  But  what  they 
observe  and  see  doesn't  always  lead  them  to  respect  law  enforcement. 
And  I  think  that  is  one  of  the  causes  of  crime.  You  do  not  get  pro- 
tection in  those  areas  if  there  is  inadequate  policing  of  those  areas. 
And  if  the  policing  is  not  done  with  efficiency  and  decency.  Then, 
I  think  you  will  get  the  other  reaction.  You  will  lead  more  and  more 
people  to  self-protection.  You  know,  it's  not  an  easy  problem.  It's 
awful  easy  to  be  critical  and  say,  you  know,  you  ought  to  have  better 
policing.  There  are  many  police  forces  that  work  very  hard  to  do 
this  and  they  have  huge  problems  in  terms  of  recruitment.  They  need 
much  more  in  the  way  of  minority  groups  represented  on  police 
forces.  But  that  is  a  very  unpopular  thing  for  many  blacks  to  do 
today  because  of  the  reputation  of  the  police  in  the  ghetto.  It  is  very 
difficult  to  get  a  black  police  officer.  It  is  not  an  easy  problem  to  solve, 
and  there  are  not  going  to  be  any  instant  solutions  to  it.  And  any 
process  of  this  type  is  going  to  take  time  to  improve. 
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Senator  Kennedy.  Well,  all  of  the  reports— yours,  the  Kerner, 
Eisenhower,  Scranton  Commissions— talked  about  the  importance  of 
well-controlled,  guided  law  enforcement,  and  stressed,  particularly, 
the  importance  of  the  use  of  minimum  force.  You  have  had  some 
experience  in  this,  I  recall,  and  you  spent  most  of  a  night  in  the  early 
1960's  with  a  small  group  of  U.S.  marshals,  surrounded  by  attackers, 
yet  no  one  was  shot,  no  shot  was  actually  ever  fired  by  the  peace- 
keeping force. 

Mr.  Katzenbach.  Fired  at,  but  we  didn't  fire. 

Senator  Kennedy.  What  do  you  think  went  right  on  this  and  wrong 
with  Kent  State  and  Jackson  State  ? 

Mr.  Katzenbach.  It's  basically  a  question  of  the  discipline  of  the 
people  there.  All  of  the  marshals,  and  particularly,  the  various  squad 
leaders  of  the  marshals,  had  been  given  their  own  guns  and  they 
all  had  live  ammunition,  but  they  were  sufficiently  well  disciplined  that 
they  did  not  use  it.  And,  I  think  also,  that,  I  might  say,  they  did  not 
panic.  And  the  leadership  that  they  had  there  did  not  panic.  And 
we  were  very  adamant  not  to  use  this  kind  of  force  and  I  did  not, 
but  I  think  it  is  a  question  of  training  and  discipline.  We  had  a  lot 
of  marshals  hurt.  And,  sure  enough,  anything 

Senator  Kennedy.  The  other  side  was  firing  ? 

Mr.  Katzenbach.  The  other  side  was  firing.  We  had  a  number  of 
marshals  injured  by  gunfire.  One  nearly  died  on  the  way  to  the  hos- 
pital, was  barely  saved.  And  yet,  even  with  that  provocation,  they 
had  enough  pride  in  themselves  and  enough  discipline  in  that  group 
so  that  they  did  not  do  that.  But,  you  know,  if  I  may  digress  for  just 
one  minute,  we  know  many  of  the  things  that  ought  to  be  done,  and 
still  don't  get  it  done.  Guns  is  one.  There  is  no  question  about  the  fact 
that  rigorous  gun  control  laws  would  not  only  reduce  crime  and  violent 
crime  significantly,  but  they  would  also  reduce  the  police  response. 
If  a  policeman  doesn't  know  whether  the  people  are  armed  or  not  and 
guns  are  easy  to  get  and  they  may  well  be,  he  has  a  much  tougher  job 
and  is  much  more  inclined  to  overuse  force  himself  in  that  kind  of  a 
situation.  Yet,  here  is  something  that  all  of  us  know.  And  there  is  no 
police  official  in  the  country  who  doesn't  know  this.  And  yet  we  find 
the  cities  and  States  and  Federal  Government  unable  or  unwilling  to 
act  on  that  because  of  a  certain  amount  of  feeling  the  other  way. 

Senator  Kennedy.  Well,  they're  able  to  act,  or  just  unwilling  to  act  ? 

Mr.  Katzenbach.  Unwilling  to  act.  There  is  no  question  that  the 
laws  can  be  enacted  at  any  of  those  levels.  It  is  difficult  at  the  munici- 
pal level  to  do  very  much  if  guns  are  simply  available  elsewhere.  And 
New  York  has  a  good  law,  but  you  don't  have  to  go  far  to  get  a  gun. 
Just  pay  a  bridge  toll. 

Senator  Kennedy.  We  know  there  are  no  easy  answers  to  meeting 
the  problems  of  violence  or  lawlessness.  And,  as  you  pointed  out  so 
well  in  your  testimony,  there  isn't  going  to  be  one  answer.  But,  I 
gather  from  what  you  stated  here,  imposing  stricter  kinds  of  gun 
controls  such  as  registration  and  licensing  and  most  definitely  con- 
trols on  considerable  weapons  would  have  an  important  effect  on  the 
rate  of  criminal  violence  as  it  exists  in  the  country  today.  Do  I 
understand  you  correctly  ? 

Mr.  Katzenbach.  Yes,  I  feel  that;  I  feel  that  very  strongly.  And 
I  feel  that  the  other  side  of  it,  the  other  point  I  made,  is  equally 
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valid.  There  comes  to  be  too  much  police  violence  in  the  country.  If 
the  other  fellow  has  a  gun  or  may  have  a  gun,  a  policeman  is  much 
more  inclined  to  use  his  gun,  for  very  understandable  reasons.  So  I 
think  you  can  change  the  quality  of  law  enforcement  as  well  by  getting 
very  strict  rules  with  respect  to  guns.  I  feel  very  strongly — I  would 
darn  near  eliminate  handguns.  Let  the  pistol  shooting  groups  get 
their  guns  registered  if  they  want  sport  shooting ;  but  we  ought  to  get 
out  of  the  business  of  handguns  entirely.  I'm  not  sure  the  registration 
is  enough. 

Senator  Kennedy.  Wouldn't  there  be  any  independent  sportsmen? 

Mr.  Katzenbach.  Well,  they  can  always  go  out  on  shooting  ranges. 

Senator  Kennedy.  We  are  the  only  industrialized  nation  that  is 
completely  unrestricted. 

Mr.  Katzenbach.  I  believe  that  is  true. 

Senator  Kennedy.  I  understand  clearly  that  we  had  three  Attorneys 
General :  yourself.  Attorney  General  Clark,  and  Attorney  General 
Kennedy,  who  all  supported  gun  restriction,  gun  registration,  and  who 
all  supported  the  reasons  for  it.  Now,  do  you  have  any  idea  why 
Attorney  General  Mitchell  is  reluctant  to  do  so  ? 

Mr.  Katzenbach.  No  ;  I  don't.  Mr.  Hoover  had  always  been  in  favor 
of  more  legislation. 

Senator  Kennedy.  Attorney  General  Mitchell's  position  is  that  this 
is  a  matter  for  the  Treasury,  rather  than  the  Department  of  Justice. 
When  he  was  up  here,  they  just  passed  out  their  recent  press  releases 
on  the  new  programs  to  fight  lawlessness  in  the  country.  And  they 
were  hot  off  the  mimeograph  machines.  And  we  asked  him  about  what 
his  position  was  on  gun  control  legislation.  Previously,  I  had  sat 
through  hearings  as  a  member  of  the  Judiciary  Committee  at  which 
Attorney  General  Kennedy,  yourself,  and  Attorney  General  Clark  all 
committed  the  Department  of  Justice  in  the  support  of  gun  legisla- 
tion. And  then  to  hear  his  response,  this  was  a  matter  for  the  Treas- 
ury— could  you  put  on  your  old  Attorney  General  hat  for  a  minute 
and  tell  us  whether  it  is  a  matter  for  the  Treasury  or  the  Justice 
Department  ? 

Mr.  Katzenbach.  It  is  a  kind  of  problem,  Mr.  Chairman.  Because 
there  is  a  good  deal  of  opposition  to  it,  that  people  involved  in  politi- 
cal life  would  like  to  make  it  somebody  else's  problem.  At  the  Federal 
Government,  it  may  be  an  interdepartmental  difference,  it  may  be  that 
it  is  a  problem  for  the  States,  a  problem  for  somebody  else,  as  long 
as  it  is  not  their  problem,  as  it's  got  a  high  political  content.  It  takes 
a  great  deal  of  courage  for  somebody  in  public  life  to  come  out  strongly 
on  gun  control. 

Senator  Kennedy.  Did  you  feel  much  pressure  when  you  were  Attor- 
ney General  by  those  who  were  opposed  to  gun  control  registration  ? 

Mr.  Katzenbach.  I  wasn't  in  elected  office,  sir.  I  think  that  makes 
a  difference.  I  think  the  pressure  has  been  on  the  elected  officials.  There 
has  been  another  reason.  The  administration  of  this  has  been  a  pain  in 
the  neck.  And  I  can  well  believe  that  the  Department  of  Justice  would 
well  prefer  to  see  the  administrative  burden  put  on  the  Department 
of  the  Treasury. 

Senator  Kennedy.  Although  it  can  have  an  effect  and  impact  on  the 
lives  and  welfare  of  tens  of  thousands  of  people.  Can  this  allow  one  to 
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say  that  the  inconvenience  would  outweigh  this  significance  in  terms 
of  laM-  enforcement? 

Mr.  Katzenbach.  Anything  but.  I  was  merely  pointing  up  the  fact 
that  it  is  quite  a  concern — bureaucratic  infighting  on  that  kind  of 
problem,  and  you'd  prefer  to  see  it  put  on  somebody  else.  Simply 
because  it  costs  money,  and  it's  difficult,  and  it's  a  tough  job  for  the 
administration  and  you've  got  enough  on  your  plate  at  the  moment. 
That  is  no  excuse,  obviously,  to  fail  to  take  that  step  as  an  administra- 
tion. Wherever  it  is,  somebody  ends  up  with  it,  and  he  has  just  got  to 
take  it.  But  terms  of  what  it  would  do  for  law  enforcement,  it's  not 
a  miracle,  but  it  would  do  a  great  deal.  I  can  think  of  no  other  single 
act  that  would  accomplish  as  much. 

Senator  Kennedy.  Let  me  ask  one  question,  finally,  Attorney  Gen- 
eral Katzenbach.  We  have  been  asking  what  could  be  done  to  have  some 
sort  of  followup  of  various  commissions  that  have  been  created.  And 
there  have  been  some  suggestions  along  the  lines  of  the  British  system 
which  you  may  or  may  not  be  familiar  with.  We  could  have  an  interim 
report  approximately  a  month  after  the  final  report  is  delivered  about 
what  steps  are  going  to  be  taken  by  the  Government;  and  then  in  6 
months  there  is  another  report  dealing  with  the  reactions  of  the  Gov- 
ernment to  the  commission's  recommendations  and  the  reasons  why. 
And  then,  I  understand,  at  the  end  of  the  year  the  members  of  the  com- 
mission have  the  opportunity  to  visit  with  the  governmental  officials 
and  to  register  whatever  comments  they  would  like  to  make.  And  then, 
at  the  end  of  another  year,  there's  a  final  report  as  to  what  actually  has 
been  done  and  what  can  be  expected  to  be  done.  Do  }7ou  think  some 
means  similar  to  this  or  other  methods  of  followup  would  be  useful 
and  important  both  for  educating  the  Congress  and  the.  people,  as 
well  as  perhaps  defining  more  clearly  the  responsibilityof  the  govern- 
mental agencies  for  response  or  action  ?  Now,  I  ask  this  realizing  that 
yours  was  a  very  unique  situation  because  you  were  holding  an  im- 
portant administrative  position  during  this  period.  It  might  not  be 
similar  to  some  of  the  other  commissions.  But  could  you  give  us  what 
your  thoughts  are  about  followup  ? 

Mr.  Katzenbach.  Yes;  we  actually  recommended  that,  a  system 
somewhat  like  that ;  but,  because  of  the  fact  that  we  had  a  fair  degree 
of  confidence  that  the  law  enforcement  assistance  agency  would  come 
into  being  was  unique  in  that  respect.  I  think  that  would  be  a  useful 
and  constructive  idea.  Now  how  you  bridge  administrations,  I  don't 
know.  That  is,  if  there  is  a  change  of  party  at  the  election,  or  even  a 
change  of  the  Presidency,  how  that  would  affect  this  kind  of  process,  I 
don't  know.  It  shouldn't.  Because  the  Commission  in  this  instance  was 
a  nonpolitical  Commission.  The  report  was  virtually  unanimous  on 
every  point,  and  it  had  such  people  as  the  former  Attorney  General 
and  present  Secretary  of  State,  who  was  an  enthusiastic  participant. 
So  we  ought  to  be  able  to  bridge — it  ought  to  be  useful.  The  other  de- 
vice that  could  be  used,  would  simply  be  that  a  congressional  commit- 
tee take  it  under  its  wing,  as  you  are  now  doing.  But  do  it  on  a  regu- 
lar basis.  The  committee  that  has  the  most  do  with  it,  simply  takes 
the  report,  and  keeps  pressing  for  what  is  being  done,  that  would  be 
another  possible  way  of  doing  it.  If  the  committee  was  to  be  interested 
in  and  to  accept  or  endorse  the  proposals  that  were  made,  I  think  that 
would  have  been  probably  possible.  In  our  case,  however,  there  would 
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have  been  some  members  of  both  the  Senate  and  House  Judiciary  Com- 
mittees mainly  responsible  who  would  have  differed  or  would  have 
given  different  emphasis  to  some  of  the  proposals. 

Senator  Kennedy.  If  the  President  was  going  to  appoint  his  own 
Attorney  General  to  be  the  head  of  the  Commission,  was  it  necessary 
to  have  a  special  Commission,  or  could  this  have  been  done  in-house? 
What  was  the  necessity  for  it  ? 

Mr.  Katzenbach.  Well,  it  was  a  necessity  to  get  a  wide  consensus 
with  respect  to  what  ought  to  be  done.  I  felt  that,  at  the  time,  that 
either  we  should  find  a  person  of  great  public  stature  to  head  the  Com- 
mission or  it  should  be  done  by  the  Attorney  General.  In  part.  I  was 
motivated  by  the  fact  that  the  Commission  would  come  out  with  a  re- 
port and  implementation  would  be  in  the  hands  of  the  Attorney  Gen- 
eral and  that  it  would  be  a  great  deal  easier  to  get  the  continuity  for 
the  Chairman  of  the  Commission  to  play  that  part  of  a  dual  role.  We 
were  very  conscious  of  the  problem  that  you  raised  by  the  very  fact 
that  we  were  preceded  by  the  Wickersham  report,  about  which  nothing 
was  ever  done  years  ago.  And  we  were  surprised  how  often  we  went 
back  to  that  report,  and  we  found  that  they  made  recommendations 
very  close  to  the  recommendations  we  were  making  and  that  nothing 
had  ever  been  done  about  it  for  30  years. 

Senator  Kennedy.  Why  do  you  think  that  nothing  had  been  done 
about  that  ? 

Mr.  Katzenbach.  I  don't  know.  Simply  because  the  honest  answer 
is,  I  think,  that  the  kind  of  reforms  that  have  to  be  done  to  solve  this 
problem  have  no  political  "pizazz"  at  all.  And  therefore  people  take  the 
easy  route,  that  is,  the  route  that  concentrates  on  police  and  repression, 
and  not  on  reform. 

Senator  Kennedy.  OK;  thank  you,  very  much,  Attorney  General 
Katzenbach,  you  have  been  extremely  kind  and  generous  in  arranging 
your  program  to  be  with  us,  and  I  want  to  thank  you  very  much  for 
your  comments.  Your  statement  will  be  printed  in  its  entirety  with  the 
other  remarks.  And  it  has  been  tremendously  valuable  and  helpful 
to  us. 

The  subcommittee  will  stand  in  recess. 

(Whereupon,  at  12:58  p.m.  the  subcommittee  of  the  U.S.  Senate 
Committee  on  Administrative  Practice  and  Procedure  of  the  Com- 
mittee on  the  Judiciary  recessed,  to  reconvene  at  the  call  of  the 
Chair.) 
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U.S.  Senate, 
Subcommittee  on  Administrative 

Practice  and  Procedure  of  the 

Committee  on  the  Judiciary, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  notice,  at  10:05  a.m.  in  room 
2228,   New   Senate  Office  Building,  Senator  Edward  M.  Kennedy 
(chairman  of  the  subcommittee)  presiding. 
Present :  Senator  Kennedy. 

Also  present :  James  Flug,  chief  counsel ;  Thomas  Susman,  assistant 
counsel;  Michael  Epstein,  assistant  counsel;  and  Henry  Herlong, 
minority  counsel. 

Senator  Kennedy.  The  committee  will  come  to  order. 
Today  the  Senate  Subcommittee  on  Administrative  Practice  and 
Procedure  resumes  its  hearings  on  the  Implementation  of  Recom- 
mendations of  Presidential  and  National  Commissions.  Again  we  will 
focus  on  the  consistent  gap  between  the  Nation's  ability  to  find  out 
what  must  be  done  and  our  inability  to  do  it. 

At  our  previous  hearings  we  heard  Nicholas  Katzenbach,  Chairman 
of  the  Crime  Commission,  warn  that — 

This  country  faces  a  choice  *  *  *  we  are  either  going  to  put  the  resources  and 
intelligence  and  hard  work  into  *  *  *  the  kind  of  recommendations  the  (Com- 
mission) report  has  to  improve  police,  to  improve  the  courts,  to  improve  the 
correctional  process  and  to  make  it  work,  or  we  are  going  to  have  more  and  more 
in  the  way  of  repression. 

We  heard  Otto  Kerner,  Chairman  of  the  Riot  Commission,  say  that 
"there  are  still  a  great  number  of  people  in  the  United  States  who  re- 
fuse to  accept  the  facts"  of  their  report,  and  that  the  Federal  Govern- 
ment "took  no  responsibility  after  the  report  was  completed." 

And  Milton  Eisenhower,  Chairman  of  the  Violence  Commission, 
told  us  that  their  major  recommendation  for  effective  gun  controls  has 
been  ignored,  that  "arsenals  are  being  built  by  the  extreme  right  and 
the  extreme  left,"  and  that  racial  war  in  this  country  was  possible. 

Each  of  these  three  major  social  issue  Commissions  of  the  1960's 
found  comfort  in  the  fact  that  some  of  their  specific  recommendations 
had  been  implemented,  and  that  in  each  case,  the  reports  and  support- 
ing materials  had  become  valuable  resources  for  later  students  of  the 
same  subjects.  But  by  and  large  the  thrust  of  their  messages,  the 
approaches  and  attitudes  they  highlighted,  the  constructive  and  posi- 
tive themes  they  urged  on  the  Nation  and  its  Government  were,  within 
a  matter  of  a  few  weeks  or  a  few  years,  forgotten. 
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In  some  cases,  the  form  of  a  proposal  was  accepted,  but  its  sub- 
stance was  dissipated.  Congress  and  the  Executive  joined  to  carry  out 
the  Crime  Commission's  idea  for  a  massive  Federal  assistance  program 
to  modernize  and  strengthen  State  and  local  law  enforcement.  But 
between  congressional  tinkering  and  incompetent  management  by  a 
new  administration,  the  program  became  largely  a  passive  conduit 
for  Federal  funds  which  were  used  not  for  new  departures  in  law 
enforcement,  but  for  more  of  the  same  old  ways. 

In  other  cases  even  the  form  of  implementation  was  not  pursued. 
The  Kerner  Commission  could  not  find  anyone  at  the  White  House 
who  would  receive  its  report.  And  after  the  Eisenhower  report,  a 
specific  follow-through  proposal,  which  lacked  only  a  single  phone 
call  from  the  Attorney  General  to  start  it,  never  began  because  that 
phone  call  was  not  made. 

So  it  is  no  wonder  that  there  is  great  cynicism  about  Presidential 
commissions.  President  Nixon  himself  said  in  April,  explaining  his 
intervention  in  the  Calley  case,  that  he  acted  personally  because  he 
did  not  want  to  "pass  the  buck  to  a  commission/' 

Of  course,  our  goal  here  is  to  determine  how  to  convince  Presidents 
that  appointing  commissions  is  not  just  "passing  the  buck,"  that  com- 
missions are  a  legitimate  means  of  obtaining  expert  outside  assistance. 
or  cross-sectional  consensuses,  or  more  deliberate  study  of  "hot'' 
issues,  or  imaginative  new  approaches  to  vital  problems,  but  that  at 
least  in  large  part,  the  buck  still  stops  with  the  President  insofar  as 
the  recommendations  involve  the  Federal  Government.  Thus  the  Presi- 
dent must  take  the  commissions  he  appoints  seriously.  He  must  listen 
to  what  they  say.  He  must  treat  them  with  respect  and  give  them  the 
courtesy  of  a  resnonsive  assessment  of  their  proposals.  To  the  extent 
he  accepts  these,  he  must  set  the  wheels  moving  that  translate  sugges- 
tion into  policy  and  policy  into  action. 

Today  we  will  take  an  in-depth  look  at  the  first  and  only  major 
social  issue  commission  established  and  appointed  by  President  Nixon. 
the  President's  Commission  on  Campus  Unrest. 

To  understand  this  Commission,  its  work,  and  its  reception,  we  need 
to  keep  in  mind  the  background  of  the  birth  and  operation.  Only  6 
months  before  it  began,  the  Eisenhower  Commission  on  Violence  had 
filed  a  report  covering  much  of  the  same  territory.  Moreover,  a  private 
blue  ribbon  panel,  the  Linowitz  Committee  on  Campus  Tensions,  had 
also  reported  on  the  causes  of  campus  turmoil,  and  remained  available 
for  consultation  and  advice.  The  President  had  also  received  a  report 
during  1969  from  22  Republican  Congressmen  who  toured  American 
campuses.  In  addition,  in  May  1970,  he  received  forceful  advice  on 
youth  problems  from  a  member  of  his  own  Cabinet.  Secretary  Walter 
Hickel.  Then  in  the  trauma  after  the  Cambodian  invasion  and  the 
Kent  State  and  Jackson  State  tragedies,  he  sent  eight  young  White 
House  aides  out  to  visit  campuses,  And  finally  he  appointed  his  own 
special  advisor  on  campus  and  youth  matters,  Vanderbilt  University 
Chancellor  Alexander  Heard. 

From  all  appearances,  there  was  ample  information  available  to  the 
President  on  campus  unrest,  and  what  he  heard  from  all  these  sources 
followed  a  common  theme.  The  GOP  Congressmen,  for  example,  told 
him  in  June  1969  that  the  "problem  is  far  deeper  and  far  more  urgent 
than  most  realize,  and  that  it  goes  far  beyond  the  efforts  of  organized 
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revolutionaries."  Any  they  stressed  that  "Presidential  leadership,  gov- 
ernmental concern,  and  communication  are  all  a  part  of  the  necessary 
work  which  must  be  undertaken  if  we  are  to  replace  revolution  with 
reform,  and  despair  with  hope." 

Similarly.  Secretary  Hickel,  in  May  1970  (at  the  same  time  as  he 
suggested  better  communication  between  the  President  and  the  Cabi- 
net) told  the  President,  "We  have  an  obligation  as  leaders  to  com- 
municate with  our  youth  and  listen  to  their  ideas  and  problems."  Ee- 
ferring  to  the  high-level  verbal  assaults  on  young  people,  he  said  "a 
continued  attack  on  the  young — -not  on  their  attitudes  so  much  as  their 
motives — can  serve  little  purpose  other  than  to  further  cement  those 
attitudes  to  a  solidity  impossible  to  penetrate  with  reason." 

The  young  White  House  aides  told  the  President  of  their  shock  at 
the  seriousness  of  the  campus  situation  and  told  him  of  the  massive 
alienation  of  the  students  towards  his  administration. 

And  Chancellor  Heard  (who  had  been  joined  by  Howard  University 
President  James  Cheek)  reported  to  the  President  that  he  did  "not 
believe  that  our  national  government  really  understands  that  a  national 
crisis  confronts  us."  that  the  discontent  included  "a  large  number  of 
students  of  normally  moderate  and  conservative  political  viewpoints," 
that  over  half  of  the  students  believed  that  the  "United  States  had  be- 
come a  highly  repressive  society,"  and  later  that  the  President  needed 
"to  judge  at  close  range,"  give  "personal  analysis,"  and  "evaluate  first 
hand"  the  pervasive  sources  of  discontent  in  academic  and  black  com- 
munities. He  pointed  to  the  end  of  the  war  as  vital  in  reducing  "the 
volume  and  volatility  of  campus  dissent,"  and  the  need  for  the  Presi- 
dent to  listen  sincerely  to  students,  blacks,  and  others  who  are  disil- 
lusioned and  to  listen  "with  an  ear  willing  to  learn  from  them." 

That  is  the  kind  of  advice  he  received  before  the  report  of  the  Scran- 
ton  Commission,  and  his  responses  to  the  earlier  advice  perhaps  pre- 
saged his  response  to  the  Commission. 

Five  months  after  the  Congressmen's  advice  to  open  communication 
and  show  concern,  the  President  made  a  point  of  announcing  his  inten- 
tion to  watch  a  football  game  during  a  massive  antiwar  protest.  The 
day  after  the  attack  on  Cambodia,  with  campus  tension  at  its  height, 
he  used  the  word  "bums"  to  describe  young  protesters.  After  the  Kent 
State  killings,  his  only  message  for  America's  youth  was  that  "when 
dissent  turns  to  violence,  it  invites  tragedy."  Three  days  later,  the 
director  of  the  HEW  Office  of  Students  and  Youth  resigned,  charac- 
terizing the  situation  as  hopeless.  The  next  day  the  President  said  that 
nationwide  protests  on  Cambodia  would  have  no  effect  on  him,  and 
refused  to  tone  down  the  Vice  President's  rhetoric.  A  day  later,  he  was 
at  the  Lincoln  Memorial,  finally  seeking  the  contact  so  often  suggested, 
but  finding  football  the  only  suitable  topic  for  conversation.  Two 
weeks  later  he  invited  to  the  White  House  representatives  of  the 
groups  who  had  assaulted  student  demonstrators  on  Wall  Street.  In 
August  1970  began  a  campaign  to  deny  Presidential  responsibility  as 
a  source  of  campus  unrest  and  to  put  all  the  blame  on  "the  academic 
community  itself." 

That  was  the  situation  on  September  26,  1970,  when  the  Scranton 
Commission  filed  its  report.  There  had  been  a  veneer  of  great  concern 
and  interest  in  the  causes  and  cures  of  campus  unrest,  but  an  under- 
pinning of  contempt  for  young  America  and  avoidance  of  any  respon- 


182 

sibility  for  the  national  ills  that  were  feeding  the  unrest.  Thus  the 
challenge  the  Commission  on  Campus  Unrest  faced  was  a  difficult  one, 
and  we  will  hear  today  how  it  met  that  challenge. 

We  can  point  immediately  to  one  major  success  of  the  Scranton 
Commission.  Unlike  the  Kerner  and  Eisenhower  Commissions,  Gov- 
ernor Scranton  was,  in  December  of  1970,  able  to  point  to  the  "at  least 
unusual  and  possibly  unique"  fact  that  the  President  had  read  and 
responded  to  the  report.  Certainly  that  was  a  vital  first  step,  and  a 
precedent  to  be  urged  on  his  successors. 

But  beyond  this,  I  believe  that  the  Scranton  report  is  a  landmark  of 
clarity,  frankness,  and  cogency.  It  directly  identifies  the  sources  of 
youth  discontent,  and  it  proposes  reasonable  and  compelling  ap- 
proaches to  a  solution. 

It  comes  directly  to  the  point  when  it  says  "nothing  is  more  impor- 
tant than  an  end  to  the  war  in  Indochina." 

It  bluntly  counsels  the  President  to  fulfill  his  promise  to  "bring  us 
together." 

It  issues  a  timely  call  for  the  President  "to  renew  the  national  com- 
mitment to  full  social  justice  to  be  aware  of  the  increasing  charges  of 
repression,"  and  "to  see  to  it  that  the  words  and  deeds  of  government 
do  not  encourage  belief  in  these  charges." 

It  recommends  a  winding  down  of  harsh  and  bitter  official  rhetoric. 

It  recognizes  the  need  for  careful  and  efficient  law  enforcement 
planning  and  operations,  and  the  need  for  universities  to  draw  clear 
lines  between  permitted  and  prohibited  conduct. 

But  perhaps  its  most  forceful  message  comes  in  two  succinct  lines : 

A  nation  driven  to  use  the  weapons  of  war  upon  its  youth  is  a  nation  on  the 
edge  of  chaos.  A  nation  that  has  lost  the  allegiance  of  part  of  its  youth  is  a 
nation  that  has  lost  part  of  its  future. 

It  is  an  honor  to  have  with  us  four  of  the  many  men  whose  hearts 
and  minds  lay  behind  those  words. 

Our  witnesses  today  include  the  Chairman  of  the  President's  Com- 
mission on  Campus  Unrest,  former  governor  William  Scranton,  two 
other  members  of  that  Commission,  Mr.  James  Ahern  and  Mr.  Joseph 
Rhodes,  Jr.,  as  well  as  the  Executive  Director  of  the  Commission, 
Judge  Matthew  Byrne,  Jr. 

Governor  Scranton  has  had  a  most  distinguished  career  in  public 
service  as  both  a  U.S.  Congressman  and  Governor  of  Pennsylvania. 

James  Ahern  has  served  as  the  New  Haven,  Conn.,  police  chief  and 
is  presently  Director  of  the  Insurance  Crime  Institute  of  Westport, 
Conn. 

Joseph  Rhodes,  a  Junior  Fellow  at  Harvard  University,  was  stu- 
dent body  president  at  the  California  Institute  of  Technology  from 
which  he  graduated  in  1969. 

Judge  Byrne  has  had  a  distinguished  legal  career  as  a  U.S.  attorney 
in  California  and  is  presently  a  Federal  district  judge. 

Governor  Scranton,  will  all  of  you  gentlemen  be  kind  enough  to 
come  up. 

Governor,  I  want  at  the  outset  to  congratulate  you  on  your  excellent 
statement  that  you  have  made  available  to  the  committee.  It  is  really 
a  superb  document,  as  I  believe  your  report  is.  I  want  to  commend 
you  for  it.  We  will  include  it  in  its  entirety  in  the  record.  And  you 
can  highlight  it  or  proceed  in  any  way  you  wish. 

(Governor  Scranton's  full  written  statement  follows:) 
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Statement  of  Governor  William  W.  Scranton 

The  President's  Commission  on  Campus  Unrest  was  established  by  President 
Nixon  on  June  13,  1970,  in  the  wake  of  the  most  extraordinary  month  of  turmoil 
and  violence  ever  experienced  by  American  colleges  and  universities.  As  a  result 
of  the  American  incursion  into  Cambodia,  the  shooting  of  four  students  at  Kent 
State  University  in  Kent,  Ohio,  on  May  4,  1970,  and  the  shooting  of  two  students 
at  Jackson  State  College  in  Jackson,  Mississippi,  ten  days  later,  at  least  one  third 
of  the  nation's  2,700-odd  colleges  and  universities  underwent  significant  protest 
activity.  Scores  were  paralyzed  or  formally  closed  down  by  student  and  faculty 
strikes.  Polls  revealed  that  campus  unrest  had  become  the  nation's  leading  public 
concern. 

The  President's  order  directed  the  Commission  to  study  the  causes  of  dissent, 
disorder,  and  violence  on  the  campus  and  to  recommend  to  government  at  all 
levels,  institutions  of  higher  education,  students,  and  others  practical  courses 
of  action  designed  to  deter  disorderly  and  violent  protest  while  still  protecting 
the  right  of  peaceful  dissent,  academic  freedom,  and  the  normal  processes  of  edu- 
cation. The  President  requested  the  Commission  to  present  its  report  by  the 
beginning  of  the  oncoming  academic  year — which  gave  us  a  total  of  only  three 
months  to  complete  our  work. 

Within  weeks,  the  Commission's  work  was  fully  under  way.  What  we  did  was 
guided  by  a  number  of  decisions  made  at  the  very  outset  of  our  deliberations. 
First,  we  decided  to  undertake  a  detailed  study  of  the  incidents  at  Kent  State 
and  Jackson  State  in  order  to  establish  what  had  taken  place  and  to  formulate 
recommendations  designed  to  insure  that  such  needless  and  heartbreaking  trag- 
edies never  happen  again.  Second,  we  decided  that  the  President's  deadline  and 
the  urgency  of  the  problem  of  campus  disorder  and  violence  required  us  to  give 
special  attention  to  those  steps  and  recommendations  that  could  be  put  into  effect 
immediately,  within  weeks  or  months.  And  third,  we  concluded  that  we  would 
address  each  of  our  recommendations  to  the  individual  or  group  with  the  ability 
to  put  them  into  effect,  and  that  our  report  would  in  effect  present  each  individual 
or  group  with  an  agenda  for  immediate  action. 

We  used  a  variety  of  methods  and  resources  in  formulating  our  report  and 
recommendations.  The  Commission  itself  held  thirteen  public  hearings  in  Wash- 
ington, D.C.,  Los  Angeles,  Jackson,  and  Kent,  at  which  a  total  of  86  witnesses 
gave  testimony.  We  also  held  fifteen  all-day  executive  sessions  in  which  we  con- 
sidered at  some  length  our  findings  and  recommendations.  These  hearings  and 
executive  sessions  were  invaluable  in  helping  us  to  enlarge  our  understanding 
of  the  problem  and  to  analyze  the  legislative,  administrative,  and  attitudinal 
choices  it  poses. 

By  the  middle  of  July,  our  Executive  Director  had  assembled  a  staff  and  put 
it  to  work.  Our  deadline  made  it  necessary  to  have  rather  a  large  staff — it  totalled 
147  members — and  to  deploy  it  immediately.  Commissions,  especially  short-term 
commissions,  are  beset  by  many  administrative  problems,  and  some  of  the  most 
time-consuming  of  these  were  also  the  most  needless  and  the  most  easily  remedi- 
able. I  would  urge  Congress  to  take  steps  to  remove  these  unnecessary  and  often 
costly  difficulties,  some  of  them  statutory  and  others  having  to  do  with  the 
absence  of  a  permanent  administrative  support  service  for  commissions  in  Wash- 
ington. The  result  of  such  action  will  be  to  increase  the  effectiveness,  efficiency, 
and  speed  of  commission  staff  operations  while  reducing  their  cost. 

The  staff  work  proceeded  along  several  different  lines.  Investigative  field  teams 
were  sent  to  Kent;  Jackson;  Madison,  Wisconsin;  Lawrence,  Kansas;  and  Al- 
burquerque,  New  Mexico,  to  gather  evidence  concerning  particular  tragic  in- 
stances of  campus  and  student  violence.  These  teams  produced  extensive  reports 
and  helped  to  arrange  the  Commission's  hearing  at  Kent  and  Jackson.  Special 
interviewing  teams  were  sent  to  18  colleges  and  universities  to  gather  informa- 
tion about  official  preparations  to  meet  disorder  and  violence  and  the  state  of 
student,  faculty,  and  administration  opinion.  The  Urban  Institute  was  retained 
to  undertake  a  mail  survey  of  faculty  members,  students,  and  administrators  at 
every  one  of  the  nation's  colleges  and  universities.  In  Washington,  many  staff 
members  performed  specific  research  and  analysis  assignments  on  topics  that  the 
report  would  cover.  The  staff  also  commissioned  a  number  of  memorandums  from 
outside  experts  to  summarize  existing  knowledge  and  best  practice  in  areas 
within  the  commission's  subject.  A  number  of  staff  members  were  assigned  to 
draft  chapters  and  recommendations  for  the  Commission's  consideration. 
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Our  investigations  and  analyses  led  us  to  the  conclusion  that  there  exists  on 
American  campuses  an  unparalleled  crisis  which  has  roots  in  the  divisions  of 
American  society  as  deep  as  any  since  the  Civil  War.  These  divisions  are  reflected 
by  the  rising  tide  of  hostility  and  violence  that  is  visible  throughout  our  nation. 
The  crisis  thus  has  two  components :  a  crisis  of  violence,  and  a  crisis  of  under- 
standing. Accordingly,  our  principal  recommendations — addressed  to  every  Amer- 
ican— were:  to  bring  an  immediate  and  total  halt  to  violence,  for  no  cause  can 
justify  its  use ;  and  to  withdraw  from  the  attitude  of  intolerance,  hostility,  and 
mistrust  which  increasingly  divides  groups  and  individuals  in  our  society.  Too 
many  of  us  have  begun  to  see  those  with  whom  we  disagree  not  as  fellow  human 
beings  but  rather  as  symbols  of  that  which  we  distrust  and  dislike.  More  alarm- 
ing is  the  fact  that  distrust  seems  to  be  turning  to  hatred,  and  that  more  and  more 
people  are  beginning  to  think  that  society  would  be  better  off  without  these  sym- 
bols— and  without  these  people.  At  Kent,  we  heard  townspeople  declare  that  stu- 
dents deserved  to  be  killed ;  a  month  later,  in  a  shocking  display  of  disregard  for 
human  life,  the  Mathematics  Research  Building  at  Madison,  Wisconsin  was 
bombed.  One  person  was  killed. 

Violence  must  end.  Understanding  and  reconciliation  must  begin.  And  we 
must  all  start  now. 

The  President  has  a  critical  role  to  play  in  healing  the  divisions  within  our 
nation,  for  our  hopes  for  national  reconciliation  rest  preeminently  upon  his  moral 
leadership.  We  therefore  called  upon  the  President  to  exercise  his  leadership 
to  foster  understanding  and  compassion,  to  discourage  intolerant  and  hostile 
rhetoric,  to  explain  to  the  American  people  the  urgency  and  danger  of  our  current 
national  condition,  and  to  dedicate  himself,  his  administration,  and  the  nation 
as  a  whole  to  racial  equality,  to  social  justice,  and  to  peace. 

To  government  at  all  levels  we  recommended :  exercise  of  reconciling  moral 
leadership ;  establishment  in  consultation  with  university  officials  of  guidelines 
and  plans  for  use  and  deployment  of  law  enforcement  officers  and  National 
Guard  units  in  times  of  disorder ;  increased  financial  support  to  higher  educa- 
tion, and  particularly  to  black  colleges  and  universities,  especially  in  forms 
that  maintain  the  autonomy  and  diversity  of  universities ;  rejection  of  legis- 
lation designed  to  punish  entire  universities  at  which  protesters  have  engaged 
in  violent  or  disruptive  acts ;  establishment  of  alternative  forms  of  ROTC ; 
encouragement  of  Black,  Chicano,  and  other  minority  student  enrollment  in 
colleges  and  universities ;  and  enactment  of  strict  controls  over  the  sale,  trans- 
fer, and  possession  of  explosive  materials  at  both  the  federal  and  state  levels. 

To  law  enforcement  and  the  National  Guard  we  recommend :  expanded  and 
improved  training  programs  to  prepare  officers  to  deal  firmly,  justly,  and 
humanely  with  the  special  problems  posed  by  campus  disorder;  provision  of 
appropriate  equipment  for  officers  assigned  to  campus  disturbance  duty  ;  develop- 
ment of  joint  contingency  plans  along  law  enforcement  agencies ;  use  of  shoulder 
weapons  on  campus  only  as  emergency  equipment  in  the  face  of  sniper  fire  or 
armed  resistance;  issuance  to  National  Guard  units  the  special  protection  equip- 
ment and  nonlethal  tactical  weaponry  needed  for  campus  disorder  duty. 

To  the  university  we  recommended :  creation  of  administrative  capability 
for  preventing  and  handling  disorders ;  improvement  and  consistent  application 
of  a  code  of  conduct;  prosecution  and  removal  of  those  in  the  university  com- 
munity who  use  violence ;  increasing  the  flexibility  and  variety  of  academic 
programs ;  steadfast  defense  of  academic  freedom ;  rededication  to  the  central 
purposes  of  teaching,  learning,  research,  and  scholarship ;  reduction  of  distract- 
ing outside  service  programs ;  reform  of  university  governance ;  and,  above  all, 
restoration  of  a   sense  of  shared  purpose  and  mutual  respect. 

For  students,  our  recommendations  were :  to  accept  the  responsibility  to 
present  their  ideas  reasonably ;  to  respect  the  right  of  others  to  hold  differing 
views  and  to  speak  their  minds ;  to  oppose  violence  in  all  forms  and  to  refuse 
to  give  moral  support  to  those  who  use  or  justify  it ;  and  above  all  not  to  use 
violence  or  disruption  in  their  fights  for  change  and  justice,  for  these  are  not 
only  wrong  in  themselves,  but  also  destructive  of  the  very  ends  they  seek  to 
promote. 

The  Commission  has  arranged  for  the  communication  of  its  findings  and  recom- 
mendations through  a  number  of  channels.  Our  report  has  been  published  by  five 
different  agencies:  the  Government  Printing  Office,  the  Commerce  Clearing 
House,  the  Chronicle  of  Higher  Education,  Arno  Press,  and,  just  recently,  Avon 
Press  (in  a  paperback  edition).  Thus,  the  report  has  been  available  to  the  general 
public  and  to  students,  faculty  members,  university  administrators,  law  enforce- 
ment officers,  and  local  government  officials  throughout  the  nation. 
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Copies  of  our  report,  including  all  our  recommendations  and  the  special  re- 
ports on  Kent  and  Jackson,  were  sent  to  the  relevant  officials  within  the  Federal 
Government,  together  with  a  letter  offering  whatever  consultation  hy  the  Execu- 
tive Director  or  others  that  may  have  been  desired. 

The  Commission  has  made  no  formal  arrangements  to  assess  the  extent  to 
which  our  recommendations  have  been  accepted  and  acted  upon.  The  executive 
order  that  created  the  Commission  stipulated  that  it  would  be  dissolved  one 
month  after  presentation  of  its  report  and  would  be  entitled  to  no  further  public 
funds.  I  was  thus  impossible  for  us  to  organize  a  formal  evaluation  of  follow- 
through  on  our  recommendations  by  government  and  others. 

Although  we  ourselves  have  not  been  able  to  establish  any  mechanism  to  assess 
the  implementation  of  our  recommendations,  I  note  that  the  administration  has 
set  in  motion  such  an  effort  in  a  limited  and  rudimentary  form.  In  his  letter  to 
me  of  December  10,  President  Nixon  directed  the  Departments  of  Defense, 
Justice,  Labor,  and  Health,  Education,  and  Welfare  to  report  to  him  on  a  con- 
tinuing basis  the  actions  they  have  taken  to  implement  our  recommendations. 
This  practice  should  be  continued,  expanded,  and  improved.  In  March  these 
departments  submitted  their  reports,  which  have  been  made  available  to  us  and 
which  I  attach  to  my  testimony  as  an  exhibit.  They  are  not  fully  responsive  to 
all  the  relevant  recommendations,  and  in  one  instance  they  describe  inauguration 
of  a  program  which  our  report  specifically  recommended  against ;  yet  they  do 
document  the  acceptance  of  a  number  of  our  recommendations,  including  some 
very  important  ones  relating  to  the  training  and  equipping  of  the  National 
Guard. 

Mention  must  also  be  made  of  the  President's  own  lengthy  response  to  our 
report.  In  it  he  reviewed  our  findings  and  recommendations,  offered  his  reactions 
and  criticisms,  and  indicated  his  agreement  with  most  of  what  we  had  to  say. 
While  he  took  exception  to  the  reports'  analysis  of  the  emerging  youth  culture 
and  raised  questions  about  our  approach  on  the  moral  leadership  of  the  Presi- 
dency, he  declared  his  support  for  all  our  major  legislative  recommendations 
relating  to  federal  policy  toward  higher  education  and  youth,  including  increased 
findings  for  black  colleges  and  universities,  financial  support  by  means  of  student 
aid,  and  opposition  to  legislation  designed  to  punish  universities  where  disorder 
or  violence  occurs.  The  fact  that  the  President  responded  was,  I  believe,  unique 
in  the  annals  of  Presidential  commissions,  and  it  sets  a  precedent  of  official 
response  which  ought  to  be  followed  by  every  President  in  the  case  of  every  new 
report  by  a  Presidential  commission. 

Yet  despite  these  responses,  it  remains  very  difficult  to  assess  the  extent  to 
which  our  recommendations  have  been  adopted.  For  one  thing,  it  is  still  much 
too  early  to  tell  what  the  total  response  will  be.  Most  of  our  recommendations 
advocated  large-scale  changes  in  policy,  institutional  arrangements,  and  indi- 
vidual attitudes,  and  such  changes  take  much  more  time  than  has  passed  since 
we  filed  our  report.  Moreover,  there  are  degrees  of  adoption :  it  is  one  thing  to 
express  verbal  agreement  with  a  recommendation,  quite  another  thing  to  begin 
carrying  it  out,  and  yet  a  third  thing  actually  to  achieve  the  goal  in  question. 
Only  time  can  tell  whether  the  response  to  a  recommendation  is  something  more 
than  lip  service.  A  third  reason  why  assessment  is  difficult  is  that  our  recom- 
mendations were  addressed  not  only  to  the  Nixon  Administration,  but  also  to 
the  Congress,  to  state  and  local  governments,  to  university  administrators,  fac- 
ulty, alumni,  students,  trustees,  law  enforcement  officials,  and  the  public  at  large. 
It  is  next  to  impossible  to  know  how  many  in  each  of  these  categories  have  ac- 
cepted which  of  our  recommendations. 

There  is  reason  to  hope  that  many  of  our  recommendations  are  being  acted 
upon  by  many  of  the  people  and  institutions  to  which  they  were  addressed.  Our 
report  was  widely  disseminated  and,  in  general,  favorably  received — especially 
on  the  campuses,  to  which  it  had  much  to  say.  There  I  believe  our  report  has 
begun  to  have  a  substantial  and  beneficial  impact.  Although  students'  feelings 
about  the  war  and  the  many  domestic  problems  of  our  nation  are  just  as  deep  and 
just  as  intense  as  they  were  a  year  ago,  the  level  of  disruption  and  violence  on 
campus  this  past  year  was  very  low  compared  to  previous  years.  This  develop- 
ment may  indicate  a  growing  rejection  of  violence,  and  if  our  work  had  any 
part  in  encouraging  it,  then  I  consider  this  justification  enough  for  the  com- 
mission's existence,  and  reward  enough  for  our  effort. 

You  have  asked  me  to  discuss  possible  institutional  mechanisms  for  assuring 
adequate  follow-through  and  feedback  on  commission  reports.  As  I  see  this 
matter,  what  one  takes  to  be  an  adequate  solution  to  the  problem  of  reaction 
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to  commission  reports  depends  on  how  one  answers  a  prior  and  much  broader 
question :  what  is  the  function  and  purpose  of  presidential  commissions,  and 
what  is  their  value  in  our  system  of  government? 

It  is  only  too  easy  for  one  who  has  served  on  a  commission  to  lose  sight  of 
this  larger  question.  He  has  spent  much  time  and  concern  in  formulating  a  state- 
ment of  the  problem  and  a  program  of  solutions  and  recommendations.  Naturally, 
he  thinks  that  the  statements  and  the  recommendations  are  good  ones,  and  natu- 
rally he  thinks  that  all  of  them  should  be  adopted.  For  him,  subjectively,  all  that 
is  needed  is  an  institutional  mechanism  to  see  to  it  that  all  recommendations  are 
adopted  and  that  any  failure  to  do  so  be  exposed. 

Yet  the  matter  is  not  as  easy  as  that.  If  the  function  of  a  commission  were  to 
make  official  policy  for  the  nation,  the  proper  response  to  a  commission  report 
would  indeed  be  to  create  a  kind  of  watch-dog  institution  which  would  see  to  it 
that  every  recommendation  is  accepted  and  acted  upon. 

It  is  clear  to  me,  however,  that  a  commission's  function  is  not  to  make  official 
policy,  but  rather  to  study  a  given  problem  in  depth  and  to  give  specific  advice. 
A  presidential  commission  is  not  accountable  to  the  people ;  it  is  appointed,  not 
elected;  it  receives  no  popular  mandate.  Accordingly  it  cannot  and  should  not 
make  policy. 

Reasonable  men  often  do  differ,  especially  on  broad,  divisive  social  issues  of 
the  sort  that  we  addressed  in  our  Commission's  work.  And  it  is  possible  that  men 
in  policymaking  may  disagree  with  a  commission  and  reject  some  or  all  of  its 
analysis  and  recommendations.  That  is  their  right;  and  if  they  do  disagree,  that 
is  also  their  responsibility.  They  are  answerable  to  the  people  for  their  decisions, 
and  if  they  chose  wrongly,  the  electorate  will  replace  ihem. 

Any  institutional  mechanism  created  to  insure  followthrough  should  reflect 
the  advisory  nature  of  presidential  commissions.  It  should  not  operate  on  the 
assumption  that  all  recommendations  automatically  deserve  to  be  treated  as 
if  they  were  policy.  For  example,  it  should  not  compile  a  "box  score"  on  the 
number  of  recommendations  adopted.  What  such  a  mechanism  should  do  seems 
clear.  Since  the  job  of  a  commission  is  to  offer  thoughtful  and  well-informed 
advice,  the  people  to  whom  it  is  addressed  should  be  required  to  prepare  a 
thoughtful  and  well-informed  response,  stating  what  will  and  will  not  be  done, 
and  why.  What  I  have  in  mind  here  is  the  sort  of  white  paper  which  Dr.  Eisen- 
hower described  to  you.  I  believe  that,  henceforth,  both  the  President  and  the 
appropriate  committees  of  Congress  should  consider  it  their  duty  to  prepare  a 
meaningful  response  to  every  commission  report  within  a  reasonable  period 
of  time.  Reports  on  implementation  of  recommendations  accepted  by  the  Presi- 
dent should  be  forthcoming  at  appropriate  intervals. 

Such  a  practice  would  have  many  advantages.  It  would  insure,  first  of  all, 
that  the  relevant  people  and  parts  of  government  had  read  the  report,  absorbed 
its  message,  and  considered  it  carefully.  It  would  deter  thoughtless  or  unin- 
formed first-reactions  by  public  officials. 

Too  often  in  the  past,  hard-working  commissions  have  produced  excellent 
reports  which  have  received  great  public  attention  and  wide  acclaim — and  yet 
the  White  House  and  the  Capitol  have  either  dismissed  them  or  ignored  them 
out  of  political  or  other  motives.  The  public  has  a  right  to  know  what  its 
government  thinks  of  the  report,  and  what  position  it  chooses  to  take  on  the 
various  recommendations.  I  therefore  hope  that  the  fact  that  President  Nixon 
responded  sets  a  precedent  which  other  Presidents,  committees  of  Congress, 
officials  at  all  levels  of  government,  and  leaders  throughout  the  private  sector 
will  follow. 

Yet  even  if  there  is  little  op  no  response  from  government,  that  fact  does 
not  necessarily  mean  that  a  commission  has  done  its  work  in  vain.  One  of  the 
effects  of  some  commissions — and  here  I  think  particularly  of  the  Kerner  and 
Eisenhower  Commissions — has  sometimes  been  to  educate  and  mobilize,  if  not 
the  President  and  Congress,  then  at  least  private  citizens  and  people  in  posi- 
tions of  responsibility  in  the  private  sector.  Who,  for  example,  can  doubt  the 
large  and  still  growing  impact  upon  private  individuals  in  their  daily  lives, 
businesses,  universities,  and  other  institutions,  of  the  message  of  the  Kerner 
Commission,  which  has  been  an  inspiration  and  a  call  to  conscience  for  millions 
of  Americans.  Anyone  who  sought  to  measure  the  importance  of  that  report 
only  in  terms  of  how  the  President  and  Congress  responded  to  it — though  of 
course  their  response,  or  lack  of  response,  also  was  important — would  have 
missed  its  full  value  and  impact.  Anyone  who  sought  to  measure  its  impact 
after  six  or  nine  or  twelve  months  would  have  been  similarly  deceived.  Leader- 
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ship  of  the  sort  that  commissions  provide  takes  effect  not  in  days  or  months 
but  rather  over  years.  One  may  wish  that  change  were  a  more  rapid  process 
in  this  nation,  but  it  is  not;  and  we  may  take  it  as  an  indication  of  the  enduring 
importance  of  commissions  that  their  impact  is  measurable  mostly  in  the  long 
run,  for  that  means  that  their  impact  can  be  deep,  broad,  and  lasting. 

Exhibit  appended  to  statement  of  Governor  William  W.  Scranton : 

Memorandum  Requested  by  President  Nixon  From  the  Depart- 
ments of  Justice,  Labor,  Health,  Education,  and  Welfare,  and 
Defense  Concerning  Implementation  of  Commission  Recommen- 
dations 

The   White  House, 
Washington,  D.C.,  March  2.',,  1971. 

In  his  letter  dated  December  10.  1970  to  the  Honorable  William  W.  Scranton, 
Chairman  of  the  Commission  on  Campus  Unrest,  President  Nixon  said  in  part  i 
"You  have  made  a  number  of  specific  recommendations  to  the  Federal  Govern- 
ment. I  have  asked  my  cabinet  to  review  these  recommendations  and  to  report 
their  views  directly  to  me.  Secretary  Laird  is  reviewing  the  suggestions  and 
recommendations  pertaining  to  the  National  Guard  and  the  Reserve  Officer  Train- 
ing Corps.  Attorney  General  Mitchell  is  reviewing  the  many  suggestions  pertain- 
ing to  law  enforcement  activities  within  his  jurisdiction  and  the  special  reports 
on  Kent  State  and  Jackson  State.  Secretaries  Hodgson  and  Richardson  are  review- 
ing the  recommendations  for  expanding  opportunities  for  youth  employment  and 
social  participation." 
Attachments : 

Tab  A — Department  of  Justice  report. 

Tab  B— Department  of  Health,  Education,  and  Welfare  report. 

Tab  C — Department  of  Labor  report. 

Tab  D — Department  of  Defense  report. 

Department  of  Justice, 
Washington,  D.C.,  March  19, 1911. 

Memorandum  for :  Robert  Finch,  Counselor  to  the  President,  The  White  House. 

Re :  Jackson  State  and  Kent  State  Universities. 

On  December  10,  1970,  the  President  wrote  to  the  Honorable  William  W.  Scran- 
ton, Chairman  of  the  President's  Commission  on  Campus  Unrest  and  in  part  said  : 

"Attorney  General  Mitchell  is  reviewing  the  many  suggestions  pertaining  to  law 
enforcement  activities  within  his  jurisdiction  and  the  special  reports  on  Kent 
State  and  Jackson  State." 

You  have  requested  from  us  a  status  report  with  respect  to  these  two  incidents. 

A  federal  grand  jury  was  convened  in  Jackson,  Mississippi  to  consider  evidence 
presented  to  it  with  regard  to  the  occurrence  at  Jackson  State  College  on  May 
15,  1970.  That  grand  jury  sat  from  July  6, 1970  to  December  11, 1970  at  which  time 
it  adjourned  sine  die  without  voting  any  indictments.  That  investigation,  there- 
fore, is  closed. 

With  respect  to  Kent  State,  you  will  recall  that  an  extensive  and  intensive 
investigation  was  conducted  by  the  Federal  Bureau  of  Investigation  pursuant  to 
the  Attorney  General's  charge  that,  "All  potential  federal  crimes  be  thoroughly 
investigated."  On  September  14,  1970,  a  state  grand  jury  was  convened  in  Portage 
County,  Ohio  and  that  body  sat  until  October  16,  1970  at  which  time  it  returned 
indictments  against  a  number  of  students  but  no  action  was  taken  with  respect 
to  any  of  the  allegations  that  excessive  force  was  used  by  the  guardsmen  against 
the  students  who  were  killed  and  injured. 

Since  that  time,  intensive  analysis  of  the  Federal  Bureau  of  Investigation's 
evidence,  in  light  of  the  state  grand  jury's  action,  has  been  conducted  by  this 
Division  and  at  this  time,  I  am  personally  conducting  such  analysis  and  expect  a 
decision  with  respect  to  the  question  of  convening  a  federal  grand  jury  in  the 
Northern  District  of  Ohio  to  be  made  within  the  next  few  weeks.  Such  decision 
has  not  at  this  juncture  been  made. 
Sincerely, 

Jerris  Leonard, 
Assistant  Attorney  General,  Civil  Rights  Division. 
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Department  op  Health,  Education,  and  Welfare, 

Office  of  the  Secretary, 
Washington,  B.C.,  March  18,  1971. 
Memorandum  for  the  Honorable  George  Grassmuck. 

Since  the  President's  letter  to  Governor  Scranton  relative  to  the  Scranton 
€ommission  Report,  HEW  has  initiated  the  following  activities  relative  to  youth 
and  students. 

A.  DHEW   ACTIVITIES    WrTH    YOUTH   AND    STUDENTS 

/.  Meetings  of  the  Secretary  with  Youth  and  Student  Leaders. 

Over  the  past  two  months  the  Secretary  has  met  in  separate  sessions  with 
representatives  from  student  professional  organizations,  black  and  Chicano  youth 
and  student  leaders,  youth  leaders  from  youth-serving  organizations  (YWCA, 
4-H  Club,  etc.),  and  undergraduate  student  leaders.  (Attachment  1  is  a  memo- 
randum from  the  Secretary  to  the  President  relative  to  these  meetings. ) 

II.  Inclusion  of  Young  People  in  the  Decision-Making  Processes  of  HEW. 

In  late  November  the  Secretary  instructed  HEW  Agency  Heads  to  fill  the  next 
"two  openings  on  some  70  public  advisory  committees  with  young  people.  (Attach- 
ment 2  is  a  memorandum  from  me  to  the  Secretary  noting  developments  concern- 
ing this  program.) 

277.  Visits  to  Colleges  and  Universities. 

(a)  On  February  28  and  March  1  the  Secretary  visited  Duke  University  to 
meet  with  members  of  the  University  community  on  a  number  of  issues  concern- 
ing higher  education.  (Attachment  3  is  the  Secretary's  schedule  at  Duke.) 

(b)  On  March  28  and  29  the  Secretary  will  visit  San  Diego  State  College  to 
meet  with  a  number  of  student  organizations,  including :  the  student  govern- 
ment, the  black  student  council,  MECHA,  the  student-run  day  care  program,  the 
women's  study  group,  a  student  community  action  organization,  and  members  of 
the  administration  and  faculty.  In  addition,  the  Secretary  will  lecture  to  an 
urban  studies  class. 

(c)  On  March  30  the  Secretary  will  visit  a  conference  of  Chicano  student 
organizations  in  San  Antonio,  Texas. 

IV.  Agency  Youth  Plans 

In  order  to  ensure  that  HEW  provides  youth  and  student  groups  with  informa- 
tion concerning  HEW  programs  and  to  also  encourage  HEW  agencies  to  allocate 
their  resources  to  youth  and  student-run  projects,  the  Secretary  has  instructed 
each  agency  to  develop  a  comprehensive  youth  plan.  (Attachment  4  is  the  initial 
memorandum  from  the  Secretary  relative  to  this  activity.)  My  office  is  in  the 
throes  of  reviewing  these  plans  at  the  present  time. 

V.  Newman  Report 

As  you  know,  the  Newman  Report,  which  Counsellor  Finch  was  responsible  for 
initiating,  was  described  by  the  Secretary  as  "provocative,  controversial,  and 
innovative."  Under  Mr.  Newman  a  task  force  is  being  developed  to  determine 
how  the  Federal  Government  can  help  resolve  the  problems  described  in  the 
Report.  Students  will  be  involved  in  this  process.  (Attachment  5  is  a  press  release 
relative  to  the  Secretary's  comments  on  this  Report.) 

B.  DHEW    EMPLOYMENT    PROGRAMS    FOR    STUDENTS 

I.  Full-time  Employment 

Of  the  2,000  people  who  will  be  hired  for  entry  level  positions  after  having 
passed  the  FSEE,  approximately  90%  (1,800)  will  be  recent  college  graduates. 
Since  the  Scranton  Report  special  efforts  are  being  made  to  acquaint  college 
seniors  with  job  opportunities  which  are  available  in  HEW. 

//.  Management  Intern  Program 

In  addition,  the  Department  sponsors  6  Management  Intern  programs  involv- 
ing approximately  100  recent  college  graduates.  These  programs  are  1  to  3  years 
an  length  and  through  a  variety  of  special  training  programs  are  designed  to 
develop  individuals  for  mid-management  level  positions.  A  special  effort  is  under- 
way to  recruit  members  of  minority  groups  for  these  programs. 
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III.  Summer  Employment 

(a)  College  and  Graduate  Students. — The  Department  will  hire  approximately 
650  undergraduate  students  during  the  summer.  An  additional  350  graduate  stu- 
dents and  teachers  will  also  be  hired  for  summer  jobs.  The  Public  Health 
Service  Commissioned  Corps  will  hire  another  350  people.  Familiarization  with 
government  operations  and  development  of  interest  in  Federal  employment  are 
two  of  the  principal  goals  of  these  programs.  (Attachment  6,  a  memorandum 
from  the  Secretary  to  the  Assistant  Secretary  for  Administration,  notes  the  Sec- 
retary's interest  in  attracting  to  HEW  talented  college  and  graduate  students 
and  providing  them  with  "a  challenging  experience  and  a  stimulating  environ- 
ment which  they  may  choose  to  return  to  as  permanent  employees." 

(b)  Approximately  3.500  educationally  or  economically  disadvantaged  young 
people  between  the  ages  of  16  and  21  will  also  be  hired  for  the  summer.  Particu- 
lar efforts  are  being  exerted  to  develop,  through  on-the-job  and  formal  classroom 
training,  a  marketable  job  skill  which  will  be  of  value  to  these  youngsters  in 
the  future. 

Stanley  B.  Thomas,  Jr.. 
Deputy  Assistant  Secretary  for  Youth  and  Student  Affairs. 


Department  of  Health,   Education,  and  Welfare, 

October  26,  1910. 
To :  All  Agency  Heads. 
From :  The  Secretary. 

Subject :  HEW  Support  and  Assistance  to  Youth  and  Student  Organizations. 
In  this  period  of  growing  social  activism,  many  of  our  Country's  young  people 
are  engaged  in  constructive  efforts  to  deal  directly  with  the  major  domestic 
problems  of  our  time.  Numerous  programs  initiated  by  youth  in  the  areas  of 
improved  health  care  delivery,  educational  reform,  drug  rehabilitation,  and 
environmental  control  demonstrate  not  only  youth's  commitment  and  concern 
but  reflect  the  use  of  their  real  resources,  imagination,  vitality,  and  creativity. 
Because  all  of  us  in  HEW  are  engaged  in  the  same  mission,  it  is  important  that 
we  make  a  special  effort  in  our  work  to  tap  the  great  resources  of  youth. 

The  Office  of  Youth  and  Student  Affairs  has  received  from  youth  and  student 
organizations  across  the  country  proposals  for  project  support  in  a  variety  of 
program  categories.  These  include : 

Drug  Abuse  Prevention  and  Rehabilitation. 

Innovation  in  Education,  Dropout  Prevention,  New  Schools. 

Manpower     Development     (New     Careers,     Health     Training,     Vocational 
Education). 

Community   Services    (Day  Care,  Youth  Centers,  etc.). 

Arts  and  Cultural  Programs. 

Juvenile  Delinquency  Prevention  and  Control. 

Environmental  Education. 
During  the  past  year,  I  am  aware  that  individual  staff  members  in  your 
agencies  have  made  significant  progress  in  attempting  to  support  various  youth 
organizations ;  in  some  instances  special  funds  were  set  aside  for  this  purpose 
on  an  experimental  basis.  However,  there  has  not  been  a  consistent  and  sustained 
program  to  make  available  Departmental  resources  and  assistance  to  youth  and 
student  projects. 

A  lack  of  experience  in  proposal  writing  and  limited  expertise  in  some  pro- 
gram areas  have  hampered  them  in  competition  with  professional  organizations. 
Furthermore,  their  proposals  often  do  not  fit  easily  within  the  guidelines  and 
priorities  we  set  for  our  programs. 

There  is  a  need  to  demonstrate  a  commitment  on  the  part  of  this  Department 
to  the  youth  of  the  Nation  and  to  welcome  their  efforts  to  contribute  effectively 
to  our  work.  In  order  for  such  a  commitment  to  have  meaning,  it  must  take  a 
concrete  form.  Therefore,  I  would  like  each  agency  to  develop  a  plan  as  to  how 
it  could  utilize  its  programs  and  resources  to  relate  and  respond  to  student 
and/or  youth  organizations.  These  would  include  organizations  initiated  and 
run  by  young  people  themselves,  or  organizations  which  give  evidence  of  broad 
youth  participation  in  the  planning,  development  and  implementatii'n  of  the 
proposed  program. 
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The  preparation  of  each  agency  plan  should  involve  an  examination  of  all 
contract  and  grant  programs  to  determine  those  with  greatest  potential  for  fund- 
ing youth  groups.  Each  plan  should  explain  and  include : 

Your  general  policy  for  dealing  with  youth/student  organizations ; 

Current  staff  relationships  with  such  organizations  ; 

Program  areas  where  you  believe  a  student/youth  perspective  would  make  a 
particularly  pertinent  contribution; 

Identification  of  specific  programs  for  which  student/youth  groups  could  com- 
pete for  grants  and  contracts  ; 

What  technical  assistance  you  anticipate  giving  youth  groups  to  help  them 
qualify  for  grants  and  contracts  :  and 

How  you  anticipate  using  youth  groups  in  the  planning,  evaluation  or  delivery 
of  services,  particularly  as  project  grantees. 

Please  complete  and  deliver  these  plans  to  me  by  November  30,  1970.  Stanley  B. 
Thomas,  Jr.,  Deputy  Assistant  Secretary  for  Youth  and  Student  Affairs,  will 
review  them  for  me  and  work  with  you  to  finalize  and  implement  the  plan  over 
the  coming  year.  At  the  end  of  that  period,  I  would  like  to  receive  a  report  from 
you  on  all  grants  and  contracts  awarded  during  the  year  as  a  result  of  this  effort. 

I  appreciate  your  cooperation  in  this  important  endeavor. 

Elliot  L.  Richardson. 


Department  of  Health,   Education,  and  Welfare, 

February  3,  1911. 
To  :  The  Secretary,  through  OS/ES. 

From  :  Deputy  Assistant  Secretary  for  Youth  and  Student  Affairs. 
Subject :  Appointment  of  Youth  to  HEW  Advisory  Committees. 

Since  the  staff  meeting  of  November  1,  1970,  when  you  directed  the  agencies 
to  fill  the  next  two  openings  on  a  select  list  of  public  advisory  committees,  45 
young  people  have  been  nominated  or  appointed  by  the  agencies  as  of  today.  This 
figure  represents  approximately  60%  of  the  total  number  of  vacancies  which 
have  been  open  for  nominations  since  your  directive.  The  appointments  by 
agency  are  as  follow : 

OS,  2  ;  OE,  18 ;  FDA,  0 ;  HSMHA,  13  :  NIH,  12  :  SRS,  0. 

Generally,  the  agencies  have  been  quite  responsive — particularly  NIH,  HSMA, 
and  OE.  Also,  at  least  four  agencies — EHS,  NIH,  HSMA,  and  OE — have  recruited 
approximately  12  additional  youth  candidates  for  vacancies  over  and  above  those 
originally  prescribed  by  this  office.  On  the  other  hand,  FDA  has  4  current  vacan- 
cies, but  has  yet  to  nominate  a  young  person.  SRS  has  10  current  openings  and 
has  also  failed  to  nominate  any  youth  candidates.  Some  individual  cases  of  non- 
cooperation  also  exist.  For  example,  in  the  case  of  two  committees  in  OE,  nomi- 
nations were  submitted  on  adults  before  the  youth  quota  was  reached. 

Out  of  the  80  original  committees  designated  as  select  committees  requiring 
youth  membership,  16  have  since  been  transferred  or  abolished.  Thus,  our  present 
goal  is  to  place  128  youth  candidates  on  committees.  We  project  that  by  October 
1,  1971,  there  will  be  113  youth  on  HEW  public  advisory  committees. 

Stanley  B.  Thomas,  Jr. 


Office  of  the  Secretary, 

February  25,  1971. 

To  :  Dr.  Rodney  Brady,  Assistant  Secretary  for  Administration  and  Management. 

From :  The  Secretary. 

Subject:  Summer  Intern  Program. 

In  his  memorandum  of  February  19,  the  President  has  urged  all  Executive 
Departments  to  make  this  summer's  intern  program  the  most  successful  ever 
in  "terms  of  nurturing  better  understanding  between  young  Americans  and  their 
Government." 

In  support  of  the  President's  objective,  I  am  requesting  you  to  take  the  lead 
in  designing  a  plan  for  the  HEW  Federal  Summer  Intern  Program  for  1971. 
You  will  want  to  involve  the  Agency  Heads  and  Assistant  Secretaries  in  the 
(levelonment  of  this  plan.  Stan  Thomas  and  Charles  Cooke  who  worked  with  the 
PEBSI  program  should  also  have  much  to  contribute. 

I  hope  that  we  can  establish  a  summer  intern  program  which  will  attract 
the  most  talented  college  and  graduate  students  to  HEW  and  which  will  provide 
for  them  a  challenging  experience  and  a  stimulating  environment  which  they 
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may  choose  to  return  as  permanent  employees.  The  program  should  also  provide 
for  the  recruitment  of  non-college  youth  from  a  broad  cross-section  of  the  nations 
population  with  particular  emphasis  on  the  representation  of  all  minorities  and 
of  the  constituent  populations  which  the  Department  serves. 

It  would  be  helpful  to  have  an  outline  of  your  program  plan  by  March  15. 
The  outline  should  include : 

1.  A  recruitment  and  selection  plan. 

2.  A  plan  for  finding  or  creating  challenging  and  educational  jobs  and  responsi- 
bilities for  summer  interns. 

3.  An  indication  of  how  many  interns  will  be  employed,  in  what  offices  they  will 
work,  and  at  what  educational,  work  experience,  or  age  levels  they  will  be  re- 
cruited for  each  component  of  the  program. 

4.  An  educational  component  which  provides  information  about  HEW  and  the 
problems  with  which  we  work. 

5.  The  scheduling  of  informal  discussion  seminars  or  talks  with  high  level 
HEW  officials  and  perhaps  representatives  of  other  Departments. 

6.  Clear  procedures  for  the  communication  of  problems  or  frustrations  of  the 
interns  to  individuals  with  the  authority  to  resolve  them. 

Hopefully,  with  advance  planning  and  sufficient  commitment  on  the  part  of 
the  Assistant  Secretaries  and  Asjppov  Heads,  we  can  move  closer  this  summer 
toward  the  dialogue  between  youth  and  this  Administration  of  which  the 
President  speaks. 


U.S.  Department  of  Labor, 

Manpower  Administration. 
Washington,  D.C.,  March  18,  1971. 
Reply  to  attention  of :  MEH. 

Subject :  Report  of  the  President's  Commission  on  Campus  Unrest. 
To  :  James  D.  Hodgson,  Secretary  of  Labor. 

The  above  report  issued  September  26,  1970,  included  some  recommendations 
concerning-  youth  employment.  In  a  published  response  to  it,  the  President  indi- 
cated that  you  would  be  following  up  on  the  recommendations,  which  were  essen- 
tially that  more  job  opportunities  and  alternatives  should  be  provided  for  youth, 
especially  those  which  did  not  require  college. 

Many  of  the  Department's  programs  do  provide  such  alternatives.  The  employ- 
ment Service  Cooperative  School  Program  aids  new  job  market  entrants  in  the 
transition  from  school  to  work ;  1968-69  school  year  registration  was  151,151. 
Figures  given  for  the  following  programs  are  for  FY  1970.  The  ES  Summer  Youth 
Program  focuses  on  giving  disadvantaged  youth  valuable  work  experience,  made 
119,852  nonagricultural  placements.  The  Neighborhood  Youth  Corps  offers  paid 
work  experience  to  enable  youth  to  resume  or  stay  in  school.  Enrollees  numbered  : 
In-school.  74.400:  Summer,  361.500:  Out-of-School,  45.276.  The  Job  Corps  offers 
residential  training  to  prepare  youth  for  decent  jobs.  Participants  numbered  46,- 
600.  The  35  Apprenticeship  Information  Centers  aid  youth  in  gaining  entrance 
into  apprenticeable  occupations :  6,554  were  served  and  1,700  placed. 

While  not  designed  specifically  for  youth,  a  significant  proportion  of  enrollees 
in  other  manpower  programs  are  under  22.  Public  Service  Careers,  which  pro- 
vides employment  and  upgrading  in  Federal,  State,  and  local  governments  and 
in  human  services,  had  21  percent  or  756  in  its  first  year.  JOBS  and  the  JOBS 
Optional  program,  which  provides  job  opportunities  upgrading  for  disadvantaged 
individuals,  had  47  percent  youth  or  40,796  and  35  percent  and  31.850,  respec- 
tively. MDTA  Institutional,  providing  classroom  instruction,  enrolled  37  percent 
or  48,100  youth.  The  Concentrated  Employment  Program,  a  delivery  system  for 
a  target  area  aimed  at  assisting  jobless  or  disadvantaged  persons  to  obtain  and 
hold  suitable  jobs,  showed  41  percent  or  45,141  youth.  The  Work  Incentive  Pro- 
gram provides  services  and  opportunities  to  AFDC  recipients,  and  23  percent  or 
21.321  were  vouth.  Apprenticeships  were  84.800.  of  whom  a  majority  were  youth. 

The  relatively  modest  increase  in  funds  in  FY  1971  over  FY  1970  will  provide 
for  onlv  a  minor  increase  in  activities  serving  youth.  The  Manpower  Revenue 
Sharing  Act  does  provide  for  an  additional  $200  million  in  FY  1972  of  which 
a  portion  should  result  in  some  further  increase  in  youth  services. 

Malcolm  R.  Lovell,  Jr., 
Assistant  Secretary  for  Manpower. 
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U.S.  Department  of  Labor, 
Office  of  the  Assistant  Secretary  fob  Administration, 

Washington,  D.G.,  March  19,  1911. 
Reply  to  attention  of :  AP. 
Subject :  Department  Youth  Programs. 
To :  Mr.  Richard  Schubert. 

We  have  taken  a  number  of  steps  to  implement  programs  involving  young 
employees  here  in  the  Department  of  Labor.  Several  of  these  will  help  to  carry 
out  internally  the  letter  from  the  President  to  the  Honorable  William  Scran.,  oil 
in  which  he  requested  Secretary  Hodgson  to  review  opportunities  for  youth  em- 
ployment and  social  participation.  These  steps  include  the  following: 

1.  Largely  due  to  participation  in  Project  Insight  (Awareness  Training  in  Race 
Relations),  twelve  Management  Interns  began  looking  into  the  status  of  EEo 
efforts  in  the  Department.  Five  are  now  working  full-time,  as  the  Secretary's 
EEO  Task  Force,  without  extensive  higher  level  direction  or  close  supervision, 
but  with  considerable  management  support.  The  project  has  required  the  young 
interns  to  interview  high  level  officials,  make  detailed  analyses  of  statistical 
and  other  factual  information,  and  prepare  comprehensive  reports  and  cee- 
ommendations  for  improvement  in  the  Department's  EEO  program.  These  will 
be  reviewed  by  the  Secretary  and  his  staff  and  appropriate  steps  taken  as  a  result. 

2.  The  Department's  Management  Intern  program  itself  is  a  significant  contri- 
bution to  the  goal  of  employment  and  participation  for  young  people. 

It  has  been  substantially  modified  and  expanded  to  provide  for  more  participa- 
tion by  the  Interns  themselves  in  its  development  and  conduct.  The  recruitment 
and  training  of  management  intern's  is  administered  and  coordinated  by  the  Of- 
fice of  Youth  Affairs  in  the  Office  of  Personnel.  The  members  of  this  office  itself 
are  young  professional  employees. 

3.  The  Secretary's  task  force  on  young  professionals  has  prepared  a  compre- 
hensive report  for  the  Secretary  critically  reviewing  the  Department's  policies 
regarding  the  employment  and  utilization  of  young  professionals.  The  task  force 
is  composed  of  20  young  professionals  representing  the  National  Office  which  was 
supplemented  by  regional  representatives.  Although  this  task  force  was  created 
prior  to  the  issuance  of  the  Scranton  Report  its  recommendations  will  lead  to 
expanded  opportunity  for  youth  employment  and  participation. 

4.  More  than  ever  before  young  professionals  are  attending  and  participating 
in  management  and  supervisory  training  courses,  thus  permitting  an  exchange 
of  views  with  more  experienced  employees  and  the  introduction  of  a  younger 
perspective  and  attitude. 

5.  The  Department  actively  participates  in  a  number  of  summer  employment 
programs  directed  to  young  people.  These  programs  include  the  Federal  Summer 
Intern  Program  and  the  Federal  Junior  Fellowship  Program  through  which  col- 
lege and  high  school  students  are  employed  for  the  summer  in  meaningful  jobs 
and  concurrently  particpate  in  extra  curricular  developmental  activities. 

If  you  would  like  more  detailed  information  on  any  of  these  programs,  I  will 
be  glad  to  furnish  it. 

Charles  H.  Roberts. 


Office  of  the  Secretary  of  Defense, 

Washington,  B.C.,  March  19, 1911. 
Memorandum  for  Mr.  Robert  Finch,  Counselor  to  the  President. 
Attention  :  Mr.  George  Grassmuck. 

Immediately  upon  release  of  the  report  of  the  President's  Commission  on 
Campus  Unrest  a  careful  review  of  the  suggestions  and  recommendations  made 
by  the  Commission  was  undertaken  in  the  Department  of  Defense.  It  should  be 
noted  that  all  of  the  suggestions  and  recommendations  which  related  to  the 
Department  of  Defense  had  been  studied  in  the  past.  None  of  them  was  a  new 
idea.  The  recommendations  which  have  merit  were  not  acted  upon  earlier  because 
funds  were  not  available  to  put  them  into  effect. 

Since  the  Commission  made  its  report,  the  following  actions  have  been  taken 
which  are  in  conformity  with  the  Commission's  recommendations  : 

1.  The  1972  Budget  requests  an  increase  in  the  number  of  ROTC  scholarships 
from  5,ri00,  the  current  statutory  ceiling  for  each  Service,  to  a  number  equal 
to  10%  of  the  officer  strength  of  each  Service. 
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2.  More  appropriate  equipment  is  being  issued  to  National  Guardsmen  for 
civil  disturbance  duty.  Among  the  items  of  equipment  being  issued  are  138,000 
protective  face  shields,  111,000  armor  vests,  and  139,000  of  the  36-inch  riot 
barons. 

3.  Civil  disturbance  control  training  for  National  Guardsmen  is  being  increased. 
An  initial  training  program  of  33  hours  is  required  for  all  units  assigned  civil 
disturbance  operations  are  required  each  year  in  these  units.  All  guard  units  are 
receiving  a  special  course  of  8  hours  during  Fiscal  Year  1971.  Three  hours  of 
training  are  given  to  all  trainees  during  their  basic  combat  training  phase.  Be- 
fore any  individual  is  allowed  to  participate  in  civil  disturbance  operations,  he 
must  have  8  hours  of  additional  preparatory  training  in  his  Guard  unit.  In  addi- 
tion, all  commissioned  and  noncommissioned  officers  in  units  assigned  civil  dis- 
turbance missions  are  receiving  additional  training  in  this  field. 

4.  Even  before  the  Commission  made  its  report,  the  Department  of  the  Army 
issued  a  clarification  and  amplification  of  federal  doctrine  on  the  use  of  force 
in  civil  disturbance  situations.  These  rules  have  now  been  adopted  by  the  Na- 
tional Guard  of  each  state,  District  of  Columbia,  and  the  Commonwealth  of 
Puerto  Rico. 

I  attach  a  copy  of  Secretary  Laird's  memorandum  of  November  6,  1970,  order- 
ing supplemental  equipment  and  training  of  the  National  Guard  for  civil  disturb- 
ance duty. 

William  B.  Prendergast, 
Deputy  Assistant  to  the  Secretary  and  the  Deputy  Secretary. 
Attachment. 

The  Secretary  of  Defense, 
Washington,  D.C.,  November  6, 1970. 
Memorandum  for  Secretary  of  the  Army,  Secretary  of  the  Air  Force. 
Subject :  Supplemental  Equipment  and  Training  for  Civil  Disturbance. 

I  have  recently  emphasized  the  importance  of  improved  equipping,  manning 
and  training  of  the  National  Guard  and  Reserve  as  part  of  our  new  total  force 
concept  to  insure  their  increased  readiness  to  meet  the  primary  mission  of  aug- 
menting the  active  force  in  time  of  war  and  when  otherwise  authorized  by  law. 

I  believe  we  also  should  give  added  attention  to  the  equipping  and  training 
of  the  National  Guard  for  its  responsibilities  in  helping  to  maintain  safety  and 
order  in  civil  disturbance  situations.  The  equipping  and  training  of  the  National 
Guard  for  this  mission  does  not,  of  course,  change  or  infringe  in  any  way  upon 
the  authority  of  the  several  States  or  the  responsibility  of  the  Department  of 
Justice. 

The  Secretary  of  the  Army  has  proposed  certain  immediate  steps  to  provide 
additional  civil  disturbance  training  to  all  basic  trainees  including  Guardsmen, 
addtional  training  for  all  National  Guard  units  assigned  civil  diturbance  mis- 
sions, and  issuance  of  protective  vests,  face  masks,  batons,  and  other  items 
of  equipment  for  use  by  the  Guard  in  civil  disturbance  operations.  This  Fed- 
srally  funded  equipment  is  in  addition  to  normal  weapons  and  equipment  issued 
to  the  National  Guard.  Also  proposed  was  special  leadership  training  for  selected 
National  Guard  officers  and  non-commissioned  officers. 

I  strongly  endorse  the  actions  proposed  by  the  Army.  It  is  my  policy  that  the 
members  of  the  National  Guard  engaged  in  helping  to  restore  and  maintain 
safety  and  order  will  be  in  the  best  possible  position  to  exercise  their  duties 
with  minimum  risk  of  injury. 

Accordingly,  I  desire  that  the  Army  as  executive  agent  for  the  Department  of 
Defense  proceed  with  implementation  of  its  proposals  in  coordination  with  the 
Air  Force.  In  addition,  I  would  like  to  have  the  Secretary  of  the  Army  intensify 
his  continuing  research  and  development  of  protective  devices  and  less  lethal 
weapons  so  that  he  may  expedite  their  issue  to  the  National  Guard  units. 

Funding  requirements  for  additional  training  and  for  equipment  should  be 
developed  and  are  additive  to  the  budget  guidance  TOA  and  outlays  for  FY 
1071  and  FY  1972  as  contained  in  my  August  3,  1970  memorandum,  Subject :  FY 
1971  Revised  and  FY  1972  Budget  Estimates  Fiscal  Guidance.  Necessary  amend- 
ments to  your  September  30  budget  submissions  should  be  furnished  to  the 
Assistant  Secretary  of  Defense  (Comptroller)  by  November  13,  1970.  The  FY 
1971  requirement  is  being  added  to  our  reclama  to  the  Senate  for  FY  1971  ap- 
propriations. 

Melvin  R.   Laird. 
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STATEMENT  OF  HON.  WILLIAM  SCRANTON,  CHAIRMAN,  PRESI- 
DENT'S COMMISSION  ON  CAMPUS  UNREST;  ACCOMPANIED  BY 
JAMES  AHERN,  MEMBER;  JOSEPH  RHODES,  MEMBER;  AND 
JUDGE  MATTHEW  BYRNE,  EXECUTIVE  DIRECTOR 

Mr.  Scranton.  Thank  you  very  kindly,  Mr.  Chairman.  And  I  want 
also  to  thank  you  and  the  committee  for  giving  us  this  opportunity  to 
appear  before  you.  and  to  be  here  with  at  least  some  of  my  colleagues. 

As  you  know,  particularly  in  the  field  of  law  enforcement,  the  man 
on  my  left  and  the  man  on  my  right  are  real  experts,  whereas  I  don't 
pretend  to  be. 

And  as  far  as  commissions  go,  you  couldn't  have  selected  a  person 
who  knows  more  about  them,  I  think,  in  this  day  and  age  than  Joe 
Rhodes,  Jr.,  because,  to  the  best  of  my  knowledge,  he  is  the  only  per- 
son who  has  been  on  three  recent  Commissions,  on  all  of  which  I  ex- 
pect he  distinguished  himself. 

What  I  will  try  to  do  in  my  statement — I  won't  read  it  of  course, 
and  I  appreciate  your  explanation  that  we  can  just  file  it,  which  I 
prefer — in  all  of  the  statements  that  I  have  made  in  the  past,  I  have 
tried  to  speak  for  the  Commission  as  a  whole  as  chairman  of  it.  This 
seems  very  hard  to  do  because  one  man  can't  wonder  what  a  whole  lot 
of  people  think.  And  it  is  particularly  impossible  this  morning  because 
the  Commission  has  been  out  of  being  since  October  31,  and  we  have 
not  had  a  meeting.  So  the  statement  that  we  have  presented  to  you  has 
been  partly  compiled  by  the  staff  and  partly  by  me. 

Skipping  over  it  somewhat,  I  think  first  of  all  we  ought  to  point 
out  what  the  President's  order  was  because  this  is  what  we  tried  to 
follow.  It  directed  the  Commission  to  study  the  causes  of  dissent,  dis- 
order and  violence  on  the  campus  and  to  recommend  to  government  at 
all  levels,  institutions  of  higher  education,  students,  and  others,  prac- 
tical courses  of  action  designed  to  deter  disorderly  and  violent  protest 
while  still  protecting  the  right  of  peaceful  dissent,  academic  freedom, 
and  the  normal  processes  of  education.  Now,  that  is  a  mouthful,  and 
it  is  a  veiy  difficult  job  to  do,  I  can  assure  you. 

Then  he  requested  us  to  present  the  report  by  the  beginning  of  the 
oncoming  academic  year,  which  gives  us  a  total  of  only  3  months  to 
complete  this  vast  work. 

We  decided  in  our  early  meetings  to  try  and  do  four  things.  First, 
we  decided  to  undertake  a  detailed  study  of  the  incidents  at  Kent  State 
and  Jackosn  State.  And  this  we  did.  And,  as  you  know,  there  are 
separate  reports  regarding  them. 

Second,  we  decided  that  the  President's  deadline  indicated  that  he, 
too,  as  well  as  most  of  America,  it  seemed  to  me,  understood  the 
urgency  of  the  problem  of  campus  disorder  and  violence  at  that  time. 
And  it  required  us  to  give  special  attention  to  those  steps  and  recom- 
mendations, which  could  be  put  in  immediate  effect.  We  have,  there- 
fore, tried  to  accentuate  them. 

And,  third,  we  concluded  that  we  would  address  each  of  our  recom- 
mendations— I  think  this  is  unique,  incidentally— to  the  individual  or 
the  group  that  would  do  the  best  about  them.  And,  as  you  know,  the 
report  does  have  specific  recommendations  to  all  sorts  of  groups  in 
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the  universities,  the  students,  the  trustees,  the  faculties,  the  adminis- 
trator, likewise,  all  levels  of  government,  and  up  and  down  the  high 
level. 

I  won't  bother  you  with  what  methods  we  used.  This  is  not  uncom- 
mon in  commissions,  and  it  is  all  there  in  the  report. 

But  I  would  bring  up  one  point  that  I  would  hope  your  committee 
could  do  something  about,  which  is  a  very  practical  point  about  com- 
missions. And  we  ran  into  it,  perhaps,  more  difficultly  than  most  be- 
cause of  the  fact  that  ours  was  a  comparatively  rush  job. 

We  did  run  into  a  lot  of  administrative  problems  in  trying  to  get 
the  things  going  and  get  them  through  the  hierarchy  of  redtape.  And 
I  would  urge  this  committee  and  the  Congress  as  a  whole  to  take  steps 
to  remove  some  of  those  unnecessary  and  often  very  costly  difficulties. 
I  think  it  cost  us  more  money  than  it  should  have.  And  some  of  them 
were  statutory,  done  by  the  Congress  itself.  And  others  had  to  do  with 
the  absence  of  a  permanent  administrative  support  system  for  the 
Commissions  in  Washington. 

I  would  like  to  point  out  something  which  I  think  is  quite  im- 
portant  

Senator  Kennedy.  Can  I  ask  you,  how  did  you  get  your  funding  ? 
Is  it  sort  of  a  grab-bag  arrangement  between  various  agencies,  or 
were  there  some  resources  set  aside  ? 

Mr.  Scranton.  I  will  be  very  frank  about  that,  Senator.  When  I 
first  went  to  the  White  House,  which  was  the  first  of  only  three  times 
that  I  was  there  in  the  course  of  the  whole  period  of  time,  I  asked 
how  much  money  we  would  have.  And,  at  that  time,  they  said  they 
didn't  know. 

After  a  considerable  deliberation,  I  said  to  them,  I  will  try  to  do 
this  job  in  the  period  of  time  you  have  given  us,  and  I  would  like  to 
keep  the  amount  under  a  million  dollars. 

And  they  indicated  to  me  that  if  I  could  do  that,  that  would  be 
satisfactory. 

And  then  shortly  thereafter,  we  were  able  to  obtain,  first,  $500,000 
from  HEW,  which  was  the  first  appropriation  they  gave  us,  and  then 
another  commitment  of  close  to  $200,000.  And,  as  you  probably  know, 
the  Commission  financed  its  work  with,  I  believe,  a  total  fund  of 
$685,000,  which  I  think  was  an  alltime  low.  And  it  did  all  come  from 
HEW. 

Senator  Kennedy.  Some  of  the  Commissions  had  to  depend  upon 
foundation  support. 

Mr.  Scranton.  We  did  not  have  to  do  that. 

Senator  Kennedy.  And  you  were  able  to  get  these  resources  through 
HEW? 

Mr.  Scranton.  We  got  it  all  through  HEW. 

With  regard  to  this  practical  problem,  I  don't  mean  just  the  money. 
but  the  whole  administration,  there  is  an  office  which  is  called  the 
Presidential  Liaison  Office  to  the  Commissions.  And  it  is  under  the 
GSA.  And  this  is  supposed  to  deal — and  I  don't  mean  that  it  does  not, 
because  it  does  help — with  the  administrative  functions  of  commis- 
sions. But  I  think  that  it  was  within  the  function  of  their  Committee 
to  see  precisely  what  they  are  allowed  to  do  and  are  not  allowed  to  do 
and  how  they  operate.  And  I  think  it  would  be  a  very  beneficial  thing 
in  the  future. 
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Then,  of  course,  as  you  know,  we  had  a  series  of  findings  which  I 
will  not  bother  you  with  this  morning  because,  very  frankly,  they  are 
very,  very  detailed,  and  they  are  in  the  report  and  in  the  paper  which 
I  have  submitted  to  you  today.  We  had  a  great  deal  of  staff  work 
which  was  likewise  in  this  report.  And  I  won't  bother  you  with  that 
unJess  you  have  questions  about  it. 

With  regard  to  the  communications  of  our  findings,  this  is  also  a 
problem  for  a  commission.  We  have  had  more  luck  than  most.  Our 
report  has  been  published  by  five  different  agencies :  The  Government 
Printing  Office,  the  Commerce  Clearing  House,  the  Chronicle  of 
Higher  Education,  Arno  Press,  and  just  recently,  Avon  Press  has  put 
out  the  paperback  edition  which  is  now  on  all  the  stands.  This  is  the 
first  one  that  has  had  that  widely  diffused  circulation. 

Our  Commission  has  made  no  formal  arrangements  to  assess  the  ex- 
tent to  which  our  recommendations  have  been  accepted  and  acted 
upon.  This  was  one  of  the  questions  you  put  to  us.  And  there  is  a  very 
obvious  reason  for  this.  The  Executive  order  that  created  us  stipu- 
lated that  we  would  be  dissolved  1  month  after  presentation  of  the 
report — and  we  were — and  that  we  would  be  entitled  to  no  further 
public  funds — and  we  were  not.  Thus,  it  was  impossible  for  us  to 
organize  a  formal  evaluation  of  followthrough  on  our  recommenda- 
tions. 

Senator  Kennedy.  What  is  your  feeling  about  that  ?  Do  you  think  it 
would  be  useful  to  follow  the  precedents,  for  example,  which  were 
established  in  Great  Britain,  which  set  up  procedures  for  the  Mem- 
bers of  the  Cabinet  to  follow  these  recommendations,  a  regular  pro- 
cedure for  reporting  about  what  recommendations  are  valid  and  ac- 
cepted, and  the  reasons  why  they  are  accepted,  and  which  are  rejected 
and  the  reasons  for  it,  and  then  periodic  reports,  perhaps,  to  the  Con- 
gress over  6  months  or  a  year,  the  possibility  of  meeting  again  with 
the  Commission  at  the  end  of  the  year  after  the  Executive  has  had  a 
chance  to  digest  these  recommendations,  and  then  to  have  a  confer- 
ence with  the  members  of  the  Commission  so  that  the  Commission 
members  will  have  an  opportunity  to  further  elaborate  on  the  various 
courses  of  action  that  are  taken,  and  then  perhaps  a  further  report  to 
the  Congress  ?  There  is  a  rather  elaborate  procedure  which  is  followed 
in  Great  Britain  and  I  wonder  whether  you  think  it  would  be  useful 
and  suitable  to  try  to  develop  a  similar  kind  of  procedure  in  this 
country. 

Mr.  Scranton.  I  think  it  would  be  extremely  useful  if  we  can  get 
the  right  kind.  And  I  think  this  is  the  second  thing  that  this  com- 
mittee could  be  tremendously  helpful  in.  As  you  know,  one  of  the 
problems  in  our  form  of  government,  particularly  the  Federal  Govern- 
ment, is  that  there  is  this  labyrinth  of  departments  and  agencies  and 
bureaus,  et  cetera.  And  most  Commission  reports,  not  all,  but  most, 
flow  over  several  of  them.  And  I  notice  that  in  the  testimony  that  you 
sent  to  me  that  you  asked  Judge  Kerner  about  this,  and  suggested  that 
maybe  a  Cabinet  officer  could  have  this.  And  I  think  that  this  would 
be  a  helpful  thing.  But  in  all  candor,  Cabinet  officers  don't  have  a 
great  deal  of  effect  over  other  Cabinet  officers  or  other  agency  heads. 
And  although  I  think  that  it  would  be  a  step  forward,  I  would  hope 
that  through  a  system  that  might  be  set  up  between  the  Executive 
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and  the  Congress,  we  could  get  a  normalized  office.  You  might  even  be 
able,  although  I  think  this  would  take  some  inquiry,  you  might  even 
be  able  to  take  this  Presidential  Liaison  Office  and  build  it  up  some, 
and  have  it  be  more  than  an  administrative  one  in  a  place  where  any- 
body, including  anybody  from  the  Congress  of  the  United  States, 
who  wanted  to  find  out  what  was  happening  with  regard  to  the  recom- 
mendations made  by  commissions  would  automatically  get  answers 
from  an  overall  person  in  the  White  House. 

Second,  I  think  the  normal  procedure  which  you  have  suggested — 
and  I  have  some  comments  to  make  later  about  that — would  be  useful 
to  everybody.  And  I  hope  you  will  allow  me  to  bring  them  up,  when 
I  come  to  them. 

Senator  Kennedy.  Unfortunately,  that  was  a  vote.  We  will  have  to 
recess  for  about  6  or  7  minutes. 

(A  brief  recess  was  taken.) 

Senator  Kennedy.  The  committee  will  come  to  order. 

You  may  continue  with  your  statement,  Governor. 

Mr.  Scranton.  One  thing  that  has  happened  which  may  be  of 
interest,  is  although  we  have  not  had  abnormal  urgings  about  follow- 
up,  the  administration  has  taken  upon  itself,  apparently,  to  do  some 
of  this.  I  don't  know  whether  this  is  unique  in  the  history  of  commis- 
sions or  not,  but  I  have  never  heard  of  it  happening  before.  And  they 
did  set  in  motion  an  effort  to  find  out  from  the  various  agencies  and 
departments  what  was  being  done.  This  came  about,  1  believe,  because 
in  his  letter  to  me  o±  December  t'O,  the  President  said  that  he  had 
directed  the  Departments  of  Defense.  Justice,  Labor,  and  Health, 
Education,  and  Welfare,  to  report  to  him  on  a  continuing  basis  the 
actions  that  they  had  taken. 

We  have  those  with  you.  And  we  have  submitted  them  to  you.  And 
I  believe  this  is  the  first  time  that  they  have  been  made  public.  We 
were  given  them  recently.  And  they  can  be,  as  I  understand  it,  made 
public  any  time  you  so  desire. 

In  our  judgment,  this  is  a  stepforward  in  the  handling  of  commis- 
sions and  the  implementation  of  their  recommendations.  We  have 
looked  at  them  very  carefully  and  we  don't  think  they  are  fully 
responsible  to  all  of  the  relevant  recommendations  that  we  made. 
Actually,  in  one  instance,  they  describe  the  inauguration  of  a  report 
which  our  report  specifically  recommended  against  that  was  in  the 
HEW  Department  where  they  have  quoted  young  people  on  various 
efforts  that  they  have  been  making,  I  think  two  apiece  for  each  effort. 
But  they  do  document  in  this  series  of  documents  a  number  of  our 
recommendations,  including  some  very  important  ones  relating  to  the 
training  and  equipping  of  the  National  Guard. 
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emerging  Youth  Council.  And  he  did  raise  some  questions  about  the 
approach  on  the  moral  leadership  of  the  Presidency.  But  he  did 
declare  his  support  for  all  our  major  legislative  recommendations 
relating  to  Federal  policy  for  higher  education  of  youth,  including 
increased  fudings  for  black  colleges  and  universities,  financial  support 
by  means  of  student  aid,  and  opposition  to  legislation  designed  to 
punish  universities  where  disorder  or  violence  occurs. 
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I  might  interject  a  personal  comment  there.  This  is  something 
that  1ms  worried  me  a  great  deal  personally,  the  amount  of  legislation 
which  litis  built  up  in  the  Congress,  and,  particularly,  in  State  legis- 
latures, which  is  really  punitive  in  nature.  And  I  am  very  glad  to  say 
that  the  President  did  enact  legislation  in  March  of  1969  which  has 
been  pretty  much  overlooked,  but  which  they  have  held  to.  And  I  am 
delighted  that  the  ( 1ongress  has  done  little  or  nothing  of  this  sort.  And, 
frankly,  we  have  tried  very  hard  behind  the  scenes  to  work  in  State 
legislatures  to  make  sure  that  this  does  not  occur,  and  have  gotten  con- 
siderable support  for  people  who  are  objective  and  thoughtful. 

Despite  these  responses,  both  of  which  may  be  unique — certainly 
the  second  one  is,  the  President's  itself — it  has  been  quite  difficult  for 
us  to  assess  the  extent  to  which  our  recommendations  have  been 
adopted.  It  is  really  too  early  to  tell  what  the  total  response  might 
be,  because  you  know  that  our  recommendations  do  advocate  large- 
scale  changes  in  policy,  institutional  arrangements,  and  individual 
attitudes,  and  these  take  some  time  to  obtain. 

Moreover,  there  are  degrees  of  adoption.  Various  people  may  say 
that  they  are  in  favor  of  recommendations,  and  then  there  is  another 
thing  to  actually  achieve  the  goal. 

The  third  reason  why  we  have  had  difficulty  in  assessment  is  that 
our  recommendations  were  addressed,  not  only  to  the  Nixon  adminis- 
tration, but  also  to  the  Congress,  and  to  the  State  and  local  govern- 
ments, to  university  administrators,  faculty,  alumni,  students,  trustees, 
law  enforcement  officials,  and  indeed  the  public  at  large.  And  there- 
fore it  is  very  difficult  to  assess  in  each  instance  how  much  they  have 
done. 

But  I  do  think  that  it  is  fair  to  say — at  least,  this  is  my  judgment, 
the  other  members  of  the  commission  have  a  different  judgment — that 
on  the  campuses  this  has  made  a  very  strong  impact  indeed.  We  have 
gotten  a  tremendous  reaction  from  all  of  the  major  educational  groups 
that  I  can  think  of — the  American  Council  on  Education,  the  Ameri- 
can Association  of  University  Professors,  the  Carnegie  Commission 
on  Higher  Education,  and  many  others.  And  in  almost  every  instance, 
they  have  been  highly  complimentary.  And,  likewise,  in  all  of  the 
institutions  that  I  have  been  to  in  this  past  year,  which  have  been 
quite  a  number,  they  are  making  a  real  ardent  attempt  to  get  their 
house  in  order,  so  to  speak.  And  this  is  one  of  the  reasons  why  this  past 
year — only  one  of  the  reasons,  but  an  important  one — why  this  past 
year  has  been  so-called  calmer  than  was  the  case  the  year  before. 

Furthermore,  I  think  there  is  a  very  strong,  growing  rejection  of 
violence  by  all  people,  and,  particularly,  by  younger  people  in  America. 
They  don't  want  to  have  to  go  through  that  brinkmanship  again,  that 
caused  those  horrible  killings  in  the  spring  of  1970.  And  if  our  work 
was  of  any  help  in  encouraging  this,  I  think  that  this  alone  justifies 
what  we  did. 

Now,  you  have  asked  us — and  you  referred  to  it  earlier  in  your 
question — to  get  what  we  can  in  the  way  of  adequate  followthrough 
and  feedback,  and  how  this  might  be  done. 

First  of  all 

Senator  Kennedy.  Before  moving  to  that,  Governor,  you  have  had 
an  opportunity,  I  suppose,  to  see  these  memoranda  that  were  filed  with 
the  March  1971  datelines  which  you  have  indicated  are  available? 
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Mr.  Scranton.  Yes,  sir. 

Senator  Kennedy.  How  would  you  characterize  the  responses  by 
the  Departments  in  terms  of  the  kind  of  urgency  which  you  dwell  upon 
in  your  report  ? 

Mr.  Scranton.  Well,  first  of  all,  I  think  I  have  characterized  it  in 
two  ways  alreadj^.  One  is,  I  am  glad  it  was  done.  But  the  second  is, 
that  I  don't  think  it  is  by  any  means  fully  responsive  to  our  recom- 
mendations. 

You  take,  for  example,  the  Justice  Department.  They  refer  only 
to  the  Kent  State  and  the  Jackson  State  affairs,  which,  of  course, 
are  extremely  important.  But  everyone  of  our  many  other  recom- 
mendations concerning  law  enforcement  have  gone  without  response. 
For  example,  one  which  I  think  is  extremely  important  is  about  the 
LEAA  fund  for  emergency  radio  frequencies,  and  others,  increasing 
the  scope  of  the  police  training,  which  is  of  paramount  importance. 
I  was  very  glad  to  see  in  the  morning  paper  that  the  House  Appro- 
priations Committee  has  approved  the  LEAA  appropriations  for  this 
coming  year. 

The  third  is  the  recommendation  we  have  made  about  the  LEAA, 
to  fund  organized  training  conference  on  campus  disorders.  There 
hasn't  been  any  replies  to  that  at  all. 

Likewise,  in  Health,  Education,  and  Welfare,  there  they  do  refer 
to  the  Newman  report,  which  is  an  extremely  interesting  one,  and  the 
proposed  implementation  of  that,  which  has  some  of  the  things  we 
thought  ought  to  be  done. 

And  the}'  do  talk  about  the  young  people  they  have  put  on  the  1970 
Advisory  Committee 

Senator  Kennedy.  What  about  the  Newman  report  ? 

Mr.  Scranton.  The  Newman  report  came  out  about  3  months  ago. 

Joe,  you  were  on  the  Newman  report.  Why  don't  you  tell  us  about  it  ? 

Mr.  Rhodes.  Secretary  Finch  authorized  a  report  to  be  compiled 
for  him  on  new  structures  in  higher  education  in  the  latter  part  of 
1969.  And  this  report  was  put  together  by  Frank  Newman  of  the  staff 
of  the  university.  And  it  had  six  private  citizens  on  it.  And  he  made 
his  recommendations  finally  to  Secretary  Richardson  about  3  months 
ago.  He  endorsed  the  recommendations,  and  the  report  has  been  pub- 
lished by  HEW  and  circulated  through  the  higher  education  estab- 
lishment. 

But  the  central  recommendations  in  the  report  have  to  do  with 
internal  changes  in  higher  education ;  they  are  not  really  in  terms  of 
the  kind  of  things  the  Scranton  Commission  was  involved  in. 

Mr.  Scranton.  It  talks  about  structuring  university  government, 
and  reforming  the  curriculum,  and  changing  the  mode  of  Federal 
financial  assistance,  and  that  kind  of  thing  which  we  did  also,  and 
which  the  Carnegie  Commission  has  done  a  lot  of  work  on.  And  none 
of  this  is  commented  on  by  HEW  at  all  in  their  reply  to  us.  It  doesn't 
mean  that  they  aren't  doing  something  about  it.  I  personally  know 
that  they  are  in  their  returns  to  the  Carnegie  Commission,  of  which 
I  happen  to  be  a  member,  and  their  discussions  with  the  Carnegie 
Commission  itself.  But  it  isn't  in  this  response  at  all. 

The  Labor  Department  wasn't  asked  to  do  a  great  deal— — ■ 

Senator  Kennedy.  Before  moving  from  that,  you  mentioned  that 
the  two  matters  which  were  of  greatest  interest  to  the  Commission 
were  the  Jackson  State  and  Kent  State  tragedies. 
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Mr.  Scranton.  Yes. 

Senator  Kennedy.  And  yon  mentioned  that  in  the  response  bv  the 
Justice  Department,  they  refer  to  the  Jackson  State  and  Kent  State 
investigations  that  were  being  conducted  by  the  then  Assistant  Attor- 
ney General  Jerris  Leonard  ? 

Mr.  Rhodes.  Right. 

Senator  Kennedy.  And  in  the  last  paragraph,  he  said : 

I  am  personally  conducting  such  analysis  and  expect  a  decision  with  respect 
to  the  question  of  convening  a  Federal  grand  jury  in  the  Northern  District  of 
Ohio  to  be  made  within  the  next  few  weeks. 

Before  that,  he  indicated  that  they  were  going  to  follow  the  At- 
torney General's  charge  that  all  potential  Federal  crimes  be  thoroughly 
investigated. 

Now,  that  was  over  3  months  ago  he  said  this. 

Mr.  Scranton.  Right. 

Senator  Kennedy.  And  I  am  just  wondering  whether  there  has  been 
any  additional  communication  to  you  as  to  what  further  action  is 
going  to  be  taken  by  the  Justice  Department,  and  whether  you  have 
any  indication  whether  there  is  going  to  be  any  Federal  action,  and 
whether  you  do  not  share  the  belief  of  many  others  that  there  certainly 
should  be. 

Mr.  Scranton.  In  answer  to  your  first  question.  I  have  not  had  any 
communication  with  the  Justice  Department  at  all.  In  fact.  I  per- 
sonally have  not  had  any  communications  With  them  about  this  since 
October  31,  when  we  went  out  of  being.  And  to  the  best  of  my  knowl- 
edge, nobody  on  the  Commission  has  either'. 

Is  there  anybody  on  the  staff  that  you  know  of  that  has? 

Mr.  Byrne.  No  one. 

Mr.  Scranton.  With  regard  to  your  last  question,  as  to  whether 
there  ought  to  be  a  grand  jury  recommendation,  from  my  knowledge 
of  the  situation  at  Kent  State  and  its  rigor  interstices,  there  ought  to 
be  a  Federal  grand  jury  investigation  in  that  area.  And  I  have  said 
that  not  only  personally  but  many  times  publicly. 

Senator  Kennedy.  On  what  do  }tou  base  that  ? 

Mr.  Scranton.  Well,  I  base  it  on  primarily  what  we  found  there  in 
our  work,  of  course,  in  regard  to  it.  Because  I  believe  very  firmly  in 
my  mind  that  there  was  enough  evidence  there  to  indicate  an  adjudi- 
cation of  whether  there  was  a  crime  or  not;  I  am  not  saying  there  was. 
I  am  simply  saying  that  enough  went  on  to  merit  an  investigation  by 
a  Federal  grand  jury.  I  was  frankly — this  is  nry  own  personal  reaction, 
and  it  has  nothing  to  do  with  the  Commission — I  was  personally  quite 
disappointed  with  the  results  of  the  State  grand  jury  investigation  at 
Kent  State — not  that  I  am  trying  to  point  a  finger  and  saying  that 
somebody  was  criminal,  but  it  seemed  to  me  to  be  extraordinary,  in 
view  particularly,  of  the  FBI  investigation. 

Senator  Kennedy.  Let  me  ask  this.  There  isn't  any  followup  by  the 
Justice  Department.  Do  you  think  it  would  be  worthwhile  to  recon- 
vene the  Commission  and  investigate  just  this  one  question? 

Mr.  Scranton.  I  would  think  that  if  you  were  going  to  have  a  Com- 
mission for  that  purpose  only,  that  it  ought  to  be  in  the  form  of  some- 
thing like  the  Warren  Commission,  where  you  have  primarily  people 
who  are  legal  experts.  I  am  not,  incidentally.  We  have  some  on  the 
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Commission,  and  they  are  verjr  good  indeed.  And  maybe  a  subcom- 
mittee of  the  Commission  that  is  particularly  expert  in  this  held  would 
be  helpful  on  this.  But  I  do  think  that  more  should  be  done,  and  I  hope 
it  will. 

Senator  Kennedy.  Before  moving  off  that,  do  the  others  want  to 
comment  on  just  that  particular  point? 

Mr.  Aiiern.  Senator,  I  think  our  Commission  report  was  very  lim- 
ited as  to  Kent  State  by  the  fact  that  at  the  time  there  was  a  grand 
jury  investigation  underway,  and  we  could  not  compel  testimony.  So 
the  only  think  that  was  made  available  to  us,  on  a  very  limited  basis, 
was  the  very  extensive  FBI  investigation,  which  was  not  summarized 
at  the  time,  or  at  least  not  summarized  with  this  Commission.  I  think 
there  are  an  awful  lot  of  rumors  and  allegations  which  have  not  been 
put  to  bed  at  Kent  State  in  terms  of  what  happened  there.  I  don't 
think  this  Commission  really  touched  some  of  the  more  important 
points  of  that  investigation  that  should  have  been  touched.  And  I 
would  encourage  a  further  investigation,  either  in  the  form  of  a  grand 
jury  or  another  impartial  panel  to  investigate  it. 

Mr.  Scranton.  I  think  that  is  a  very  good  point.  We  are  not,  you 
know,  empowered  as  a  criminal  investigative  group. 

The  Labor  Department  has  responded 

Senator  Kennedy.  Mr.  Rhodes? 

Mr.  Rhodes.  I  concur  with  what  Mr.  Ahern  said. 

Senator  Kennedy.  Mr.  Byrne  ? 

Mr.  Byrne.  When  we  studied  what  happened  at  Jackson  and  Kent, 
we  made  it  very  clear  that  we  were  not  in  any  way  attempting  to  de- 
termine the  guilt  or  innocence  of  any  particular  person.  With  that 
limitation  on  the  committee,  additional  studies  might  be  undertaken 
in  that  regard.  It  seems  to  me  that  the  important  thing  at  Kent  and 
at  Jackson,  particularly  at  Kent,  is  that  the  decision  should  be  made 
as  to  whether  a  grand  jury  is  to  be  convened  or  not  to  be  convened. 
And  the  length  of  time  that  has  passed  now.  over  a  year  since  the  in- 
cidence makes  a  criminal  prosecution  very  difficult  to  proceed  with. 

As  to  the  grand  jury  at  Jackson  State,  the  question  there  is  not  that 
the  grand  jury  was  convened  and  adjourned 

Senator  Kennedy.  You  are  a  former  United  States  Attorney.  I  un- 
derstand it  was  convened  and  sat  from  July  6  to  December  11,  and 
then  adjourned. 

Mr.  Byrne.  The  grand  jury  can't  do  anything  under  the  Federal 
System  alone,  it  is  a  bilateral  act.  The  Attorney  General  or  the  U.S. 
Attorney  in  that  district  has  to  request  an  indictment.  And  then  the 
grand  jury  decides  whether  they  will  return  a  true  bill  on  that  indict- 
ment. And  we  have  never  been  advised  as  to  whether  the  Department 
of  Justice  sought  an  indictment. 

Senator  Kennedy.  This  has  been  over  a  year  now.  Does  it  take  that 
long  to  conduct  an  investigation  to  satisfy  the  U.S.  Attorney  as  to 
whether  he  should  not  prosecute?  Isn't  that  an  awfully  long  period 
of  time  ? 

Mr.  Byrne.  It  is  a  long  period  of  time,  Mr.  Chairman.  But  there  are 
cases  that,  because  of  the  complicated  nature  of  the  facts,  take  that 
long. 

Senator  Kennedy.  Were  you  able  to  receive  most  of  the  facts  in  the 
FBI  investigations? 
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Mr.  Byrne.  We  did  have  the  FBI  investigation.  It  was  made  avail- 
able to  us. 

Senator  Kennedy.  Are  the  facts  complicated  in  this  case  ? 

Mr.  Byrne.  In  my  opinion,  the  decision  as  to  whether  to  convene 
a  grand  jury  or  not  could  certainly  have  been  made  in  the  time  period 
that  has  passed. 

Senator  Kennedy.  I  suppose  I  shouldn't  ask  whether  you  would 
have  convened  it.  Or  should  I  ask  it  ? 

Mr.  Byrne.  I  appreciate  your  not  asking  it. 

Mr.  Scranton.  I  will  answer ;  he  would  have. 

The  last  point  he  makes  I  would  like  to  reiterate.  Frankly,  we  would 
like  to  know  why  the  Federal  officials  at  Jackson  did  not  request  an 
indictment. 

Senator  Kennedy.  You  would  like  to  know  ? 

Mr.  Scranton.  Yes. 

Senator  Kennedy.  I  think  the  parents  of  those  children  would  like 
to  know  it,  too. 

Mr.  Scranton.  That  is  far  more  important.  You  are  quite  right. 

Senator  Kennedy.  I  think  that  is  a  question  that  must  be  asked  by 
their  parents  and  their  friends  every  night  when  they  go  to  sleep.  And 
still  these  questions  remain  unanswered. 

Could  I  ask  you,  Governor,  before  you  move  into  the  labor  memoran- 
dum, this  question  ?  You  also  in  your  report  talk  about  the  questions  of 
repression  and  the  role  of  repression  in  our  society,  and  the  concern 
of  young  people  about  repressive  acts.  Could  3^011  give  us  any  kind  of 
reaction  about  what  you  think  has  been  happening  in  terms  of  repres- 
sive actions  recently  %  Do  you  think  that  there  is  less  of  an  atmosphere 
of  oppression  in  the  country  or  more  than  would  have  been  indicated 
by  the  fact  that  it  was  one  of  the  great  concerns  of  young  people  ?  I 
would  be  interested  in  your  general  reaction. 

Mr.  Scranton.  I  will  answer  your  question,  but  I  must  qualify  it  by 
saying  that  it  is  a  very  difficult  question  to  answer  for  somebody  who 
is  not  in  the  category  of  those  who  feel  that  they  are  being  repressed. 
We  got  a  lot  of  testimony,  and  a  good  deal  of  write-in  too  from  young 
people,  and  particularly  members  of  various  minority  groups,  which 
accentuates  this  tremendously.  We  had  a  great  deal  of  discussion  in  the 
executive  sessions  of  the  commission  on  this  matter.  And  we  finally 
came  up  with  a  part  of  the  report  that  deals  with  repression  which, 
you  will  remember,  is  quite  lengthy,  and  I  think  quite  interesting. 

There  is  no  doubt  in  my  mind  that  there  is  quite  a  number  of  peo- 
ple in  the  United  States  who  feel  that  they  are  being  repressed,  and 
that  there  is  repression  and  in  their  judgment,  organized  repression 
in  this  country.  It  is  quite  difficult,  however,  to  ascertain  in  all  in- 
stances precisely  from  where  they  think  this  comes.  In  our  exercise  at 
Jackson  State  we  get  a  lot  of  this.  And  it  was  very  more  obvious  to 
see  and  to  hear  and  to  feel. 

I  think  that  it  would  be  more  helpful  to  you,  very  frankly,  to  have 
some  of  the  other  members  of  the  commission  comment  on  this.  My 
judgment  is  that  in  the  last  year  there  probably  has  been  a  simmering 
down  of  this  feeling,  to  a  degree  at  least.  There  certainly  has  been  a 
lot  less  rhetoric  than  there  was  in  the  past,  if  that  is  a  repressive  in- 
strument^ But  I  must  say,  that  most  important  in  the  long  run  is  a 
fair  judicial  system,  not  only  fair  to  you  and  me,  but  to  all  Americans 
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recognized  as  such.  And  so  far  the  efforts  with  regard  to  the  grand 
juries  in  both  of  the  instances  that  we  just  talked  about,  do  not  give 
that  kind  of  feeling  to  those  people. 

Joe,  would  you  like  to  comment  on  that  ? 

Senator  Kennedy.  Let  me  at  least  try  and  sharpen  the  framework. 
I  thought  in  reviewing  the  report  last  evening  that  these  issues  of 
repression  and  fair  performance  of  the  judiciary  were  main  points 
stressed  in  the  report,  and  that  there  were  a  number  of  very  important 
themes  that  ran  through  it,  and  then  a  number  of  very  specific  rec- 
ommendations, all  of  which  were  really  excellent. 

Now,  as  to  the  atmosphere  of  repression  that  we  hear  about,  some  of 
the  things,  of  course,  that  are  popularly  considered  now  would  be  the 
expansion  of  wiretapping  and  surveillance,  the  subpenaing  of  news- 
papermen's notes,  the  cracking  clown  on  television  for  "The  Selling 
of  the  Pentagon,"  the  surveillance  of  protest  demonstrators  on  Earth 
Day,  wholesale  arrests  on  May  Day,  and  the  maintenance  of  a  round- 
up 'list  in  the  Department  of  Justice,  monitoring  the  overseas  trips  of 
American  college  students — there  are  affirmative  restraints.  And  then 
the  authorization  of  detention  camps,  which  was  an  aspect  of  the  In- 
ternal Security  Act.  And  we  had  an  amendment  to  strike  the  provi- 
sions that  permitted  detention  camps  to  be  established.  And  the  Jus- 
tice Department  supported  that  initially.  And  then  in  the  last  year 
and  a  half,  they  withdrew  that  support. 

I  think  as  Governor  Scranton  pointed  out,  all  of  us  are  more  acutely 
aware  of  these  threats  to  our  rights  when  they  come  closer  to  ourselves. 
Of  course,  some  might  consider  them  small,  but  others  might  con- 
sider them  very  basic  and  major.  But  threats  to  our  liberties  have  a 
way  of  creeping  up  on  all  the  citizens.  And  I  think  that  this  list  is 
fairly  accurate.  I  am  sure  that  there  are  many  other  actions  to  be 
added  to  it.  But  in  terms  of  the  repressive  atmosphere,  I  was  just 
interested  in  what  kind  of  reaction  that  you  gentlemen  would  have  to 
the  kind  of  climate  that  young  people  see  today.  I  know  you  are  making 
this  as  a  judgment  some  distance  from  where  the  commission  made  its 
report.  But  I  think  you  are  obviously  experts  in  this  because  you  have 
studied  it  and  given  it  a  great  deal  of  thought.  And  you  are  obviously 
followers  of  the  current  scene.  And  I  would  be  interested  in  what  your 
reactions  were. 

Mr.  Rhodes? 

Mr.  Rhodes.  Mr.  Chairman,  I  think  the  question  of  repression  is 
essential  to  our  report's  recommendation.  And  Ave  deliberated  over  it 
at  length  within  the  Commission,  as  Governor  Scranton  has  pointed 
out. 

I  think  the  central  feature  of  the  issue  of  repression  must  remain,  do 
we  have  different  sets  of  laws  in  the  society  for  different  people,  and 
will  the  administration  use  the  powers  of  law  enforcement  available  to 
it.  and  the  system  of  justice  to  persecute  and  attack  political  opponents. 
people  who  protest  in  various  ways,  their  actions,  that  is.  the  actions 
of  the  administration.  I  am  thinking  of  repression  in  a  political  con- 
text: who  is  being  repressed  and  why,  if  such  a  thing  is  going  on. 

Another  American  scene  of  proliferation  of  Federal  juries  is  Tucson, 
Seattle,  and  across  the  country  to  track  down  these  underground  revo- 
lutionaries and  how  the  administration — first,  they  brought  five  young 
people  to  Tucson  last  November  and  asked  them  questions  like,  would 
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you  list  the  conversations  yon  have  had  over  the  last  2  years,  or,  who 
have  you  met  in  the  last  year  and  a  half  on  trips  to  Los  Angeles,  and 
when  people  refuse  to  answer  these  questions  on  constitutional  grounds, 
they  are  charged  with  contempt  and  sentenced  to  jail.  Tn  one  instance, 
this  Federal  grand  jury  in  Tucson,  charged  one  girl  for  contempt  for 
refusing  to  answer  these  kind  of  questions,  and  then  she  was  released 
at  the  conclusion  of  the  grand  jury's  term,  another  grand  jury  was 
called  and  she  was  subpenaed  again  and  asked  the  same  questions,  and 
again  jailed  for  a  period  of  time.  I  think  when  people  see  these  kind 
of  actions  by  the  administration,  using  the  judicial  process  to  attack 
political  foes,  what  else  can  they  conclude,  when  it  has  taken  over  a 
year  to  make  a  decision  about  the  grand  jury  at  Kent  State,  and  the 
kind  of  actions  that  went  on  at  Jackson  State,  what  else  can  come  to 
mind  ? 

There  was  a  document  that  was  found  in  an  FBI  Office  in  Almeda. 
Pa.,  which  indicated  that  these  FBI  agents  were  carrying  on  extended 
interviews  and  investigations  of  people  in  Pennsylvania,  political  peo- 
ple, revolutionary  types,  in  order  to  create  paranoia,  to  feed  on  their 
paranoia,  as  the  document  indicated.  So  the  idea  was  that  they  would 
make  arrests  to  frighten  or  intimidate  and  this  would  have  a  chilling 
effect  on  these  political  people.  I  think  those  kinds  of  things  convince 
young  Americans  that  the  administration  is  fully  willing  to  exceed 
its  authority  and  to  use  its  authority  to  attack  political  opponents. 

Senator  Kennedy.  Mr.  Ahern  ? 

Mr.  Ahern.  Senator,  I  think  that  when  the  Commission  was  in 
session  that  repression  really  was  the  central  theme  and  a  central 
concern  by  many  that  testified.  I  think  at  that  point  it  was  paranoia. 
But  I  think  in  the  last  year,  many  of  the  actions  of  Government  and  of 
this  administration  have  made  that  real  threat.  And  I  think  that  we 
do  approach  a  police  state  in  very  many  ways.  I  think  when  the  At- 
torney General  says  that  he  has  the  right  to  put  in  wire  taps  without 
judicial  review,  and  that  we  must,  in  fact,  be  willing  to  give  up  some 
of  our  hard  won  constitutional  rights,  that  when  he  is  the  arbiter  of 
that  kind  of  decision  without  any  justification  to  anybody  else,  then  I 
think  that  this  really  does  raise  the  question  of  whether  we  approach 
a  police  state  or  not,  and  whether  or  not  Ave  are  voluntarily  or  involun- 
tarily giving  up  our  rights  and  I  think  it  is  highlighted  by  some  other 
things. 

And  those  are  the  May  Day  arrests  in  Washington,  which  I  think  are 
highly  unconstitutional,  illegal,  and  then  because  it  was  the  expedient 
thing  to  do,  at  the  risk  of  not  preparing  proper  evidence.  And  I  think 
it  is  really  unconscionable  on  the  part  of  the  top  law-enforcement  offi- 
cers of  this  country  to  espouse  this  policy  to  local  police  departments 
around  the  country,  as  a  routine  course  of  action.  And  I  think  it  could 
be  interpreted,  and  is  interpreted  by  many  that  this  is  a  deliberate  at- 
tempt to  subvert  any  peaceful  protest  or  a  right  to  dissent. 

And  that  when  we  look  at  Hie  use  of  the  subpena  power,  and  what 
has  happened  with  the  New  York  Times  and  the  Washington  Post  in 
terms  of  publishing  papers  that  developed  the  policy  of  the  Johnson 
administration,  and  attempt  to  see  that  that  is  not  given  to  the  public, 
which  should  be  rightfully  so,  then  I  think  we  have  gone  beyond  para- 
noia, and  we  may  have  come  into  reality  in  the  last  year  or  so. 
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Senator  Kennedy.  During  the  time  of  the  very  inflammatory  situa- 
tion in  New  Haven  last  year,  you  were  the  police  chief,  is  that  not 
right  i 

Mr.  Aiiern.  That  is  right. 

Senator  Kennedy.  You  had  an  opportunity  to  visit  and  speak  at 
Yale  during  that  time.  And  I  think  anyone  whp  visited  there  knows 
that  those  people  in  that  community  could  tell  the  very  volatile  nature 
of  that  whole  situation.  And  it  was  such  that  any  moment  over  a  pe- 
riod of  several  months  or  weeks,  there  could  have  been  very,  very 
serious  riots.  And  yet,  there  were  not.  And  I  think  to  a  great  extent  it 
was  through  your  own  personal  leadership  and  your  views  on  law  en- 
forcement, that  they  were  not. 

In  your  statement,  as  long  as  we  are  on  this  point,  Mr.  Ahern,  read- 
ing from  page  7,  you  say : 

But  the  control  techniques  utilized  at  the  recent  May  Day  demonstrations  here 
in  Washington  have  caused  serious  and  possibly  irreparable  harm  to  the  cause 
of  professional  law  enforcement. 

What  do  you  mean  by  that  ? 

Air.  Ahern.  I  think,  Senator,  we  have  to  talk  about  the  State  of 
New  York  in  terms  of  professional  police  service  in  this  country.  And 
they  are  far  from  professional.  And  little  attempt  has  been  made  to 
assist  them  in  their  steps  to  professionalism.  I  think  during  the  last 
decade,  because  of  the  pressure  put  on  police  departments  and  local 
governments,  primarily  through  the  Civil  Rights  movement,  that  we 
have  made  sincere  efforts  to  clean  house  and  to  become  more  profes- 
sional in  the  way  they  handle  things,  and  in  particular,  in  very  visible 
ways,  and  that  is  the  handling  of  crowds  and  demonstrations  and  such. 
And  I  think  in  the  past  2  years  that  these  efforts  have  borne  fruit 
throughout  the  country,  and  in  fact,  they  have  become  more  sensitive 
and  they  have  learned  how  to  handle  crowds  in  a  more  human  and 
rational  way.  And  violence  is  not  always  necessary.  In  fact,  the  police 
have  learned  not  to  be  provocative,  and  to  oppose  that  kind  of  violence. 

But  I  think  they  are  also  subject  to  political  rhetoric  the  same  as 
any  other  segment  of  the  society.  And  when  the  Attorney  General  of 
the  United  States  tours  the  country  and  encourages  the  local  police 
to  act  in  the  way  that  they  did  in  the  city  of  Washington  during  the 
May  Day  demonstrations — which  I  think  has  been  borne  out  and 
proven  in  the  courts  to  be  highly  unconstitutional,  and  at  least,  illegal — 
then  I  think  police  will  take  their  signals  from  them,  from  the  At- 
torney General,  and  they  will,  in  fact,  act  in  this  way.  And  I  think 
it  bodes  no  good  for  the  right  of  dissent  in  this  country,  and  the  right 
of  peaceful  dissent.  And  I  think,  in  fact,  it  gears  police  to  an  over- 
reaction,  and  it  gears  police  to  the  kind  of  mental  processes  that  foster 
suppression  of  that  kind  of  dissent.  And  I  think  that  we  can  anticipate 
very  honestly  a  violent  reaction,  at  least  a  provocative  reaction  on  the 
part  of  police  departments  throughout  the  country.  I  hope  in  most 
cities  that  this  will  be  rejected.  And  I  note  in  my  speech  that  Com- 
missioner Murphy  has  rejected  that  philosophy  in  New  York  City, 
but  I  think,  given  the  States  as  they  are  around  the  country,  that  most 
police  departments  will  embrace  it,  and  I  think  it  may  have,  in  fact, 
done  irreparable  harm,  or  at  least  it  may  in  another  decade,  given 
the  kind  of  support  that  local  police  departments  are  getting,  both 
from  State  and  local  and  Federal  governments.  I  think  the  whole 
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thrust  there  is  toward  equipment,  and  certainly  not  the  upgrading  of 
personnel,  or  the  raising  of  standards,  or  increasing  the  training  facil- 
ities. I  think  this  will  be  so  interpreted  and  will  go  in  that  direction. 

Senator  Kennedy.  I  think  that  is  a  very  courageous  response.  And 
I  hope  that,  because  of  your  background  and  experience  as  one  of  the 
leading  law  enforcement  people  in  this  country,  police  officers  and 
their  chiefs  will  pay  attention  to  your  admonition. 

We  could  move  ahead,  Governor.  We  have  covered  most  of  these 
areas. 

Mr.  Scranton.  I  only  have  a  couple  of  more  things  to  say,  I  think. 

Senator  Kennedy.  We  didn't  have  anything  in  the  Justice  Depart- 
ment response  about  repression,  as  I  understand  it. 

Mr.  Scranton.  No  ;  there  isn't  anything  that  I  recommend  reading 
about. 

With  regard  to  the  question  that  you  put  to  us  about  what  we  ought 
to  do  in  the  way  of  official  response  to  commissions,  I  do  feel  it  makes 
a  difference  as  to  what  you  think  a  commission  is.  And  we  have  felt 
rather  strongly  that  they  should  be  studying  a  given  problem  in  depth, 
and  should  give  specific  advice  on  it,  but  that  they  aren't  policymak- 
ing institutions  in  this  country.  That  has  to  be  done  by  Congress  and 
the  Executive. 

And  I  think  it  is  important  to  realize  that  we  may  have  commis- 
sions and  commissions,  and  people  may  disagree  with  what  they  have 
to  say,  and  other  persons  in  the  executive  branch  and  the  Congress 
and  elsewhere  have  the  right  to  reject  some  of  them  if  they  want  to. 
But  when  they  do  reject  it,  that  may  be  not  only  their  right,  but  it  is 
also  their  responsibility. 

I  think  it  would  be  better  if  the  individuals  or  bodies  to  whom  the 
commissions  addressed  advice  should  be  required  to  prepare  a  thought- 
ful and  well-informed  response  stating  what  will  and  will  not  be 
done,  and  why.  And  I  have  in  mind  the  same  kind  of  thing  you  refer 
to  and  Dr.  Eisenhower  referred  to  which  is  in  the  form  of  the  British 
system  of  the  white  paper.  And  I  believe  that  henceforth  both  the 
President  and  the  appropriate  committees  of  Congress,  where  they 
are  involved — on  some  commissions  they  are  very  much  involved — ■ 
should  consider  it  their  duty  to  prepare  such  a  response  within  a  rea- 
sonable period  of  time.  And  then  I  would  hope  that  in  addition  that 
there  could  be  reports  on  the  implementation  of  these  recommenda- 
tions that  are  accepted  by  the  President,  and  that  they  come  out  at 
intervals  when  they  seem  appropriate. 

I  do  think  the  President  was  unique  in  his  action,  and  I  think  it  was 
very  helpful  to  have  him  respond  at  all,  in  view  of  the  fact  that  it 
has  rarely  happened. 

I  want  to  make  two  comments  about  that.  I  think  it  would  help  a 
lot  if  this  kind  of  system  could  be  set  up,  because  it  would  insure,, 
first  of  all,  that  the  relevant  people  in  parts  of  the  Government  read 
the  report  and  absorbed  its  methods,  and  considered  it  carefully,  and 
it  would  be  very  thoughtless  and  uninformed  first  reaction  by  public 
officials. 

And  I  think  also  the  public  has  a  right  to  know  what  the  Govern- 
ment thinks  of  such  a  report,  and  what  position  it  chooses  to  take  on 
various  recommendations. 
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And  I  therefore  hope  that  the  fact  that  President  Nixon  responded 
will  set  a  precedent  that  other  Presidents  and  officials  and  government 
leaders  throughout  the  private  sector  will  follow. 

I  must  say  in  all  candor — and  perhaps  I  am  prejudiced  on  this — 
that  even  if  there  is  never  a  response  to  some  of  these  commissions' 
reports,  I  think  there  have  been  very  useful  reports.  And  I  particularly 
point  out  the  Kerner  report,  not  because  I  have  set  it  aside  from 
anything  else,  but  it  certainly  has  been  an  inspiration,  and  recalled  the 
conscience  of  millions  of  Americans.  And  I  think  this  became  very 
clear  just  from  the  fact  that  it  was  reported  at  all. 

You  have  asked  a  couple  of  questions  about  what  the  other  depart- 
ments have  done.  The  Labor  Department  did  respond,  as  you  know. 
And  we  did  not  put  to  it  a  great  deal.  Mainly  what  we  asked  them  to 
do  was  to  try  to  do  something  about  job  opportunities  and  alternatives 
available  to  those  that  are  not  going  to  college.  This  is  a  very  difficult 
thing,  as  we  all  know.  But  I  think  they  are  trying  to  do  something 
about  it,  and  so  is  the  Congress,  by  recent  legislation. 

The  Department  of  Defense — a  lot  of  people  think  this  is  rather 
strange,  I  don't  know  whether  it  is  or  not,  but  in  some  ways  they  have 
been  the  most  responsive  of  all.  They  have  quietly,  it  is  my  under- 
standing, held  a  series  of  meetings  around  the  country,  between  the 
members  of  the  hierarchy  in  the  Pentagon  and  the  people  particularly 
in  the  National  Guard  and  the  KOTC's,  to  go  over  the  report 
thoroughly.  I  have  had  a  lot  of  personal  reaction  on  this  from  people 
who  have  been  called  to  these  meetings  and  who  have  tried  to  put  into 
being  the  recommendations  we  made  with  regard  to  equipment,  that  is, 
they  are  now  supplying  the  types  of  equipment  we  suggested.  And, 
secondly,  they  also  attempted  to  do  a  job  on  training.  Of  course,  all 
know  that  the  National  Guard  are  not  directly  under  the  Pentagon, 
they  are  under  the  Governors,  and  where  the  Governor  and  his  hench- 
men are  not  interested,  all  of  this  would  amount  to  naught. 

There  has  been,  as  far  as  I  know,  no  direct  response  to  our  sugges- 
tions about  the  ROTC. 

To  take  just  a  couple  of  more  minutes  of  your  time,  I  would  like  to 
make  a  couple  of  more  personal  comments  which  have  nothing  to  do 
with  what  the  rest  of  the  members  of  the  Commission  might  or  might 
not  think.  These  are  four  in  number.  The  first  one  is — I  think  I  re- 
ferred to  it  earlier — I  think  the  educational  groups  in  the  county  have 
been  really  first  rate  about  this.  I  think  they  have  taken  it  on  the  chin, 
to  a  degree,  the  comments  and  the  criticism  we  made  them,  and  the 
suggestions  which  we  have  made.  And,  for  the  most  part,  they  are 
trying  to  do  something  about  it. 

Second,  I  think  that  young  people — and  I  don't  say  this  for  an  ego- 
centric commission — but  I  think  a  great  many  young  people  have 
been  helped  by  what  we  did  because  a  lot  of  them,  both  personally 
and  in  groups,  told  us,  as  they  put  it,  "for  the  first  time  somebody 
listened  to  their  side  of  the  story." 

Third,  I  would  hope  that  you  would  look  into  this  Presidential 
Liaison  Office  with  the  Commissions  and  help  to  make  it  even  more  use- 
ful than  it  has  been  so  far,  and  perhaps  upgrade  it  into  the  kind  of 
center  for  information  that  I  indicated  earlier. 
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Last,  but  in  my  judgment  by  no  means  least,  I  think  that  there  is 
a  merit  in  the  commissions  for  something  which  is  badly  needed  in 
modern  American  Government.  I  don't  mean  this  as  a  personal  at- 
tack on  any  President,  because  it  is  happening  to  all  modern  presi- 
dents. And  that  is.  that  they  are  becoming  more  and  more  insulated 
from  thoughts  and  ideas  from  the  outside,  because  of  the  fact  that 
they  have  so  much  to  do.  And  we  demand  of  our  President  more  than 
is  demanded  of  the  head  of  any  other  State  or  Nation  in  the  world, 
and  he  does  just  automatically  over  the  course  of  time  become  some- 
what insulated  from  outside  thoughts  and  people,  and  as  the  enormity 
of  his  task  grows,  it  is  harder  for  outside  viewpoints  and  outside  peo- 
ple to  get  to  the  President.  And  I  think  commissions  can  be  very  help- 
ful in  this  respect.  They  normally  are  outside  people  and  they  normally 
do  give  a  somewhat  different  viewpoint  than  the  ordinary  viewpoint 
that  comes  to  him.  And  I  think  they  help  to  break  through  that  insula- 
tion. And  it  is  very  direct  and  useful,  too,  in  this  day  and  age  when 
the  Presidents  should  have  a  great  deal  of  thinking  coming  to  them 
from  all  sides. 

And  I  thank  you  very  kindly  for  giving  me  so  much  time. 

Senator  Kennedy.  Thank  you  for  a  very,  very  helpful  statement. 

You  mentioned  that  at  the  Brown  University  symposium  last 
March,  you  remarked  that  we  haven't  solved  the  problems  of  campus 
unrest  and  disorders  just  because  we  tend  to  relate  them.  Can  you  tell 
us  what  you  mean  by  that? 

Mfi  Scranton.  Yes;  this  is  only  my  viewpoint.  And  I  think  the 
viewpoint  of  those  who  are  on  the  campuses  every  day  are  far  more 
important.  But  I  get  the  impression  that  the  reasons  for  the  compara- 
tive quietness — and  it  hasn't  been  as  quiet  as  it  has  been  made  out  to 
be — on  the  campuses,  this  past  educational  year  are  many.  One  is  the 
change  in  economics.  People  realize  that  they  have  to  get  jobs,  and  they 
are  much  more  difficult  to  obtain,  and  they  may  be  working  harder 
to  get  them.  Certainly  an  important  one  is  the  horrors  that  happened 
in  the  spring  of  1970.  And  I  don't  think  there  is  any  other  group  of 
people  in  the  United  States  that  less  want  killings  than  young  Ameri- 
cans. They  are  very,  very  humane  and  extremely  interested  in  the 
humanizing  side  of  life. 

Third,  as  I  have  indicated,  I  think  the  administrations  are  doing  a 
great  deal  more  to  make  sure  this  kind  of  thing  doesn't  happen  on  a 
fair  and  just  basis. 

But  young  Americans  are  still  just  as  concerned  about  our  society 
as  they  were  a  year  ago,  in  my  judgment.  They  are  still  just  as  con- 
cerned about  the  Vietnam  war  as  about  the  issues  that  we  point  out, 
the  racial  injustices  in  this  country.  They  do  feel,  many  of  them,  that 
our  society  is  too  materialistic,  too  dehumanizing,  too  authoritative, 
and,  particularly,  unjust.  So  that  is  bad.  And  it  is  important.  And  I 
]ion*>  it  is  .Troinff  to  make  for  a  better  America  when  they  take  over. 
And  I  think  it  will,  incidentally. 

And,  last,  but  by  no  means  least,  T  am  very  concerned  about  that 
group  of  young  people — not  that  I  am  not  concerned  about  other 
groups^  I  nm.  I  don't  have  much  sympathy  or  respect  for  those  who 
are  continuing  to  preach  violence.  But  I  am  very  sympathetic  and  quite 
worried  about  a  sizable  number  of  young  Americans  who  are  not 
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violently  inclined,  and  who  are  interested  in  a  change,  in  changes,  for 
the  most  part,  good  ones,  in  our  society,  who,  by  the  things  that  have 
been  happening  in  the  last  few  years  and,  particularly,  last  year,  have 
quite  turned  oil',  and  are  becoming  quite  privatistic  and  despairing 
and  dejected.  And  they  worry  me  almost  more  than  any  gi'oup,  because 
that  is  the  last  time  of  your  life  that  you  should  be  in  that  kind  of 
a  mood.  It  is  the  time  of  your  life  when  you  should  be  most  interested 
in  doing  things  and  having  ideals.  And  there  are  a  substantial  number 
of  such,  in  my  judgment,  I  don't  mean  that  it  is  enormous,  but  it  is 
substantial.  And  they  worry  me  very  much  indeed. 

Senator  Kennedy.  Let  me  ask  you  this  question.  You  indicated  in 
your  report  that  there  was  an  important  role,  not  only  for  the  Ameri- 
can people,  but  also  that  the  private  leaders  and  the  public  leaders 
generally  and  the  Congress  should  address  themselves  to  those  areas 
that  you  mention  in  your  report.  And  you  also  indicated  that  there 
was  an  important  role  for  Presidential  leadership.  And  the  President 
in  responding  in  his  letter  to  you  commented  on  this  and  qualified  it 
very  significantly,  and,  I  think  it  is  fair  to  say,  rejected  it.  And  there- 
fore he  followed  his  own  course  in  these  matters.  And  yet  over  the 
period  of  the  last  year  we  haven't  had  any  significant  amount  of  vio- 
lence on  the  campuses.  And  so  I  suppose,  if  I  could  play  the  devil's 
advocate,  we  could  say  that  the  President  was  right  about  this. 

Mr.  Scranton.  I  don't  think  it  was  quite  simple,  Senator. 

Senator  Kennedy.  Thank  goodness. 

Mr.  Scranton.  In  fact,  none  of  this  is  very  simple.  We  did  call 
upon  him,  as  you  know,  to  exercise  what  we  call  his  moral  leadership 
to  foster  understanding  and  compassion,  and  to  discourage  hostile 
rhetoric,  and  to  explain  to  the  American  people  the  urgency  and  the 
danger  of  our  current  national  position,  and  to  dedicate  himself  and 
all  the  rest  of  us  to  obtaining  racial  equality  and  social  justice  and 
peace  in  this  world.  And  that  is  a  big  order  for  anybody.  And  I  think 
the  point  he  was  trying  to  make  to  me  was,  although  in  all  candor,  I 
say  I  have  some  difficulty  fathoming  precisely  what  it  was — and  I 
don't  mean  that  as  a  question,  but  because  of  this  viewpoint,  it  was 
difficult  to  ascertain  precisely— the  point  was  that  he  was  somewhat 
personally,  certainly  many  of  those  around  him  were,  turning  it  off 
by  our  constant  accentuation  of  moral  leadership. 

There  is  a  back  reason  for  this.  He,  like  previous  Presidents,  had 
been  attacked  many  times  for  the  moralhy  of  the  Vietnam  war,  over 
and  over  again.  And  I  have  not  heard  from  him,  personally,  but  I 
have  from  people  near  him,  that  just  as  good  President  Johnson, 
according  to  those  near  him,  he  deeply  regrets  this,  because  he  hears 
all  of  these  people  talking  about  the  immorality  of  the  Vietnam  war, 
but  never  talking  about  the  immorality  of  the  other  side.  And  there- 
fore, when  we  used  the  words  "moral  leadership"  I  think  they  decided 
in  the  White  House,  some  of  them,  that  this  was  what  we  were  doing 
again. 

I  have  just  outlined  to  you  what  we  were  trying  to  do.  And  when  I 
explained  this  to  the  President  at  our  meeting  in  December,  after  he 
had  sent  me  the  letter,  I  think  he  had  a  much  better  understanding  of 
what  we  meant. 

Also — and  I  don't  want  to  dwell  on  this  too  long — it  was  most  un- 
fortunate in  my  judgment  that  the  press  and  others,  when  they  first 
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presented  the  report,  took  that  one  section  out,  and  tried  to  make  it 
into  a  situation  of  where  we  were  pointing  a  long  finger  at  him  and 
saying,  you  are  completely  responsible  for  all  the  problems  in  the 
country.  We  did  say  he  was  somewhat  responsible  for  this.  We  said 
all  of  us  were,  almost  everybody  in  this  country.  And  we  tried  to  point 
out  the  responsibilities  of  everybody  in  America  on  this  matter.  So  the 
press  made  it  out  to  be  that  it  was  only  his.  And  I  think  that  maybe 
hurt,  personally,  and  it  certainly  did  among  others  of  those  who  tried 
to  protect  him. 

I  think  he  does  have  a  better  understanding  of  this. 

I  was  pleased  b}^  the  fact  that  he  spent  some  time  in  colleges,  which 
I  frankly  did  not  expect.  I  remember  when  he  went  to  Kansas  State 
and  the  University  of  Nebraska  and,  best  of  all,  that  brief  trip  he  made 
to  Ohio  State,  and  my  personal  feeling  is — I  am  being  quite  personal 
at  the  moment — my  personal  feeling  is  that  this  is  better  understood 
than  has  so  far  been  made  clear  in  the  statement  to  the  Nation.  I  wish 
they  were  very  clear  in  the  statements  to  the  Nation. 

Senator  Kennedy.  Perhaps  the  others  would  like  to  comment  on 
this  point.  Would  you  want  to  make  comments  on  this,  or  would  you 
rather  wait? 

Let  me  ask  you  this,  Governor. 

A  great  deal  has  been  made  of  the  fact  that  the  campuses  have  been 
somewhat  quiet  over  the  period  of  the  last  year.  You  indicated  your- 
self that  perhaps  the  appearances  might  belie  the  fact,  and  that  there 
have  been  some  incidents  on  the  campuses  across  the  country.  But  the 
fact  remains,  for  example,  in  the  May  Day  experience,  that  there  were 
about  20,000  young  people  who  were  prepared  to  get  arrested.  And 
that  is  rather  different  and  a  new  phenomenon  in  the  American 
experience.  And  their  sense  of  frustration  and  sense  of  hopelessness 
and  despair  has  risen  to  that  point  where  maybe  they  see  that  the 
violence  is  not  the  end,  but  they  are  equally  prepared  to  accept  acts 
of  civil  disobedience,  and  in  some  instances  direct  acts  of  violence,  to 
defend  those  who  were  involved  in  acts  of  violence  and  violent  dis- 
ruption. I  am  separating  that  completely  from  this  part  of  the  ques- 
tion, because  I  don't  think  there  is  any  excuse  for  that.  But  in  terms 
of  the  acts  of  civil  disobedience,  what  does  the  fact  that  there  were 
close  to  20,000  who  prepared  to  get  arrested — and  some  12,000  actually 
did — show  you  about  the  attitude  of  young  people? 

Mr.  Scranton.  I  don't  want  to  overaccentuate  one  thing,  and  I  am 
certainly  not  a  psychologist,  but  as  I  go  around  the  country  and  talk 
with  young  people,  I  think  the  thing  that  really  incenses  them  more 
than  anything  else  is  injustice.  I  think  the  reason  that  they  are  now 
building  up  to  a  point  where  they  are  perfectly  willing  to  involve 
themselves  at  times  in  civil  disobedience  is  because  they  have,  or  lots 
of  them,  have  relatively  little  respect  for  our  system  of  justice.  That 
may  be  again  an  oversimplification,  but  it  is  the  best  way  that  I  can 
put  if  from  what  T  sense.  I  think  every  member  of  this  Commission 
would  be  delighted  to  answer  that  question  in  writing  to  you,  because 
it  is  a  thing  which  we  individually  and  collectively  considered,  not 
with  relation  to  the  May  Day  experience,  that  came  afterward,  of 
course,  but  with  relationship  with  what  we  were  doing  many  times. 
And  it  concerns  us  all  extremely  deeply.  And  we  tried  to  express  some 
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of  our  thinking  in  this  report,  But  I  am  sure  that  every  one  of  them 
are  still  thinking  about  it  all  the  time. 

Senator  Kennedy.  Maybe  we  could  hear  from  the  others  just  on  this 
point. 

Mr.  Ahern.  Senator,  I  think  the  fact  that  20,000  people,  young  peo- 
ple in  particular,  met  in  Washington,  may  indicate  that  the  period  of 
quiet  and  eerie  calm  as  has  been  described,  may  have  passed.  I  think 
that  the  rejection  of  violence  up  to  last  spring  and  the  sense  of  futility 
and  inability  to  effect  social  change  may  take  on  new  forms  of  dissent, 
and  it  may  move  off  campuses  and  into  cities,  as  it  did  here  in  the  city 
of  Washington.  I  think  that  the  basic  underlying  problems  are  the 
hypothesis  of  our  society  and  the  inability  of  our  society  to  deal  with 
this  hypothesis  or  to  make  even  the  most  cumbersome,  slow  attempt  to 
make  the  needed  changes,  and  there  is  a  danger  that  this  will  result  in 
the  same  kind  of  furor  and  turmoil  that  we  have  experienced  in  the  last 
decade.  I  do  think  that  it  will  take  other  forms  and  other  shapes.  And 
I  think  we  will  see  in  Washington  an  evolving  form  of  civil  disobedi- 
ence that  can  spin  off  in  almost  any  direction,  and  which  will,  in  fact, 
create  great  stress  and  present  a  great  challenge  to  local  law  enforce- 
ment agencies. 

Mr.  Rhodes.  I  agree  with  Mr.  Ahern  and  what  the  Governor  said 
about  some  of  the  indications  of  the  May  1  demonstrations. 

I  also  agree  that  the  merit  of  calmness  existing  throughout  the 
country  has  been  greatly  overestimated. 

I  think  also  that  from  out  of  the  May  demonstrations,  especially 
from  the  point  of  view  of  the  statements  of  the  Vice  President  and  the 
Attorney  General,  have  come  no  relaxation  on  the  part  of  the  admin- 
istration as  to  attacking  disrupters  and  demonstrators  and  protesters. 
And  our  recommendations  to  the  President  to  avoid  depicting  pro- 
testers in  completely  criminal  terms,  may  have  had  an  effect  after  the 
campaign  of  last  Fall,  but  now  it  has  started  up  again,  and  the  Vice 
President  and  the  Attorney  General  are  going  around  the  country  de- 
scribing those  20,000  students  who  were  willing  to  be  arrested  for 
something  they  believed  in,  as  just  troublemakers  and  that  their  pro- 
tests should  be  ignored  and  dismissed,  because  they  have  committed 
the  crime  of  disloyalty  or  breaking  the  peace. 

Senator  Kennedy.  The  charges  have  been  pretty  well  dismissed. 
Among  the  7,000  arrested,  there  were  only  approximately  100  that  have 
been  actually  convicted. 

Mr.  Rhodes.  What  I  meant,  Mr.  Chairman,  that  the  administration 
has  gone  through  the  country  and  tried  to  describe  these  protesters  as 
simply  a  bunch  of  criminals.  And  the  implication  that  they  were  at- 
tempting to  say  to  the  public  throughout  the  country,  ignore  them. 
And  here  are  20,000  young  Americans  who  are  willing,  as  you  point 
out,  to  be  arrested  for  their  convictions,  and  the  administration  tried 
to  describe  them  as  simple  common  criminals  committing  crimes  in  the 
streets  of  Washington,  and  said  that  they  should  be  treated  as  such, 
and  certainly  not  as  people  who  have  strong  convictions  that  they  are 
trying  to  impress  upon  a  seemingly  unmoved  administration. 

Senator  Kennedy.  Of  course,  20,000  is  a  large  number  but  it  was 
rather  small  in  comparison  with  the  300,000  who  appeared  for  the 
April  24  gathering. 
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Mr.  BjTrne,  would  you  like  to  comment  on  that  ? 

Mr.  Byrne.  I  think  the  gentlemen  have  fairly  well  covered  the 
subject. 

I  do  think — I  may  be  a  little  more  optimistic — I  think,  when  you 
look  at  the  20,000  that  are  willing  to  be  arrested,  and  when  you  look 
at  their  willingness  also  to  avoid  violence,  I  am  not  sure  that  it  is  the 
end  of  the  calm.  Maybe  it  depends  upon  how  we  describe  calm.  But 
the  willingness  of  the  great  majority  of  those  to  avoid  violence  would 
lead  me  to  believe  that  the  system  of  justice  we  have  in  this  country 
has  to  be  able  to  adapt  itself  and  to  be  able  to  respond  to  this  type  of 
conduct. 

You  were  talking  about  repression.  There  are  two  really  important 
things  there,  as  there  are  when  you  are  addressing  this  problem.  One 
is  what  is  actually  happening,  and  the  second  is  what  the  people  be- 
lieve is  happening.  The  belief  that  you  are  being  repressed  is  just  as 
dangerous,  just  as  destructive  a  thing  as  is  the  actual  repression  itself. 
And  those  that  are  given  the  responsibility  for  the  administration  of 
justice  in  this  country  at  all  levels  have  to  not  only  not  be  repressive, 
but  also  allow  the  people  of  this  country  to  believe  that  the  system 
of  justice  is  fair  and  that  it  is  not  repressive. 

Senator  Kennedy.  Governor,  I  have  just  one  final  question. 

In  your  statement  up  at  Brown  University  you  commented  on  your 
frustrations  in  getting  things  done.  You  speak  of  how  long  it  takes 
and  how  little  is  done  in  comparison  to  what  we  must  do.  What  do  you 
think  it  is  going  to  take  to  get  us  to  do  anything  ? 

Mr.  Scranton.  My  memory,  Senator,  is  that  these  comments  were 
made  primarily  about  racial  injustice  in  this  country,  which  thor- 
oughly concerns,  I  believe,  an  overwhelming  majority  of  Americans,  -as 
it  should,  and  it  certainly  does  every  member  of  our  Commission.  And 
I  think  I  was  referring  to  the  fact  that  in  recent  years,  in  comparison 
to  the  past,  we  have  made  a  good  deal  of  progress  in  this  field,  but 
that  we  were  so  lax  for  so  many  decades  that  that  is  hardly  enough  for 
A,  to  do  the  job  and,  Z>,  to  be  the  leading  democracy  in  the  world. 
I  don't  think  that  we  need  so  much  more  in  law,  although  there  are 
some  changes  that  are  necessary.  We  have  come  a  long  way  in  changes 
of  law.  But  we  certainly  have  to  implant  in  people,  the  great  number 
of  people  in  America,  a  completely  different  viewpoint,  or  much  of 
a  change  of  viewpoint  about  other  persons,  about  what  their  race, 
color,  or  creed  may  be,  then  we  so  far  have.  And  I  get  very  frustrated, 
and  I  think  people  who  suffer  from  this  do,  too,  to  an  intense  degree. 
And  I  think  this  is  one  of  the  things  that  is  basic  to  our  general  unrest 
in  the  country  as  well  as  campus  unrest.  I  don't  know  how  to  do  it  by 
law.  There  are  some  changes,  I  think,  that  could  be  made.  I  think  the 
only  way  you  can  do  it  is  by  leadership  and  by  compelling  justice  and 
by  people  realizing  what  the  situation  is  and  doing  their  level  best  to 
change  it  where  it  is  needed.  This  takes  not  just  the  President  of  the 
United  States  or  the  Attorney  Genera]  or  somebody  who  is  in  the  ad- 
ministration, although  all  of  them,  of  course,  are  very  important.  And 
I  am  sure  that  if  you  want  to  be  personal  about  it,  that  I  have  not  been 
letter  perfect  on 'this  either.  But  it  is  high  time  that  Americans  just 
plain  woke  to  this  intense  need.  And  I  think  most  young  Americans 
have — this  is  a  very  optimistic  note  as  far  as  my  associations  with  young 
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Americans  are  concerned,  and  I  think  that  will  make  for  considerable 
social  change  which  would  be  very  advantageous  to  our  country. 

Senator  Kennedy.  I  suppose  the  question  is,  if  the  young  people 
have  awakened  themselves  to  the  injustices  and  the  needs  that  have 
to  be  met,  as  you  pointed  out  so  well,  and  the  system  is  responding 
slowly  in  meeting  these  needs,  whether  we  could  really  expect  that  the 
young  people  are  going  to  work  within  the  system. 

Mr.  Scranton.  Well,  I  think  it  is  the  reason,  as  I  said  a  minute  ago, 
that  a  lot  of  them  have  become  at  least  temporarily  turned  out,  this 
group  that  I  referred  to  earlier.  As  I  said  in  answer  to  your  former 
question,  I  thought  the  main  reason — I  agreed  that  it  isn't  that  quite 
simple — there  are  other  reasons,  too,  but  certainly  racial  injustice  is 
one  of  the  worst  types  of  injustice  in  this  country.  Almost  from  every- 
body's viewpoint,  that  is  the  case.  But  there  are  other  kinds  of  injus- 
tices, too,  that  concern  the  young  deeply. 

Senator  Kennedy.  Mr.  Byrne  % 

Mr.  Byrne.  On  that  point,  we  talked  of  the  frustration  of  the  young 
people.  One  area  in  which  we  really  saw  a  great  deal  of  it,  with  the 
belief  that  the  Government  is  not  just  a  structure  that  can't  respond, 
but  that  it  doesn't  want  to  respond,  was  at  Jackson  State.  It  is  very 
difficult  to  explain  to  the  students  at  Jackson  State  why  the  National 
Guard  in  the  State  of  Mississippi  has  13,000  members  and  only  21 
blacks.  It  is  very  difficult  to  explain  to  the  students  why  nothing  has 
ever  been  done  about  the  matter,  and  why  that  Guard  is  still  funded. 
Also,  it  is  difficult  for  them  to  understand  why  when  they  are  policed 
by  the  highway  patrol,  the  State  police  of  the  State  of  Mississippi, 
that  there  has  never  been  a  black  in  the  State  police,  and  that  the  com- 
mander of  the  police  when  he  testified  before  this  Commission  stated 
that  he  didn't  really  see  any  reason  to  adjust  their  employment  poli- 
cies. And  he  gave  the  same  response  when  we  asked  him  if  they  would 
change  their  armament  policies  and  not  bring  submachine  guns  to 
campus  to  police  disorders.  And  in  the  discussions  that  we  had  with 
the  young  people  in  Jackson  State,  it  was  quite  difficult  to  explain  why, 
when  those  wrongs  are  present,  there  isn't  any  response,  or  it  is  not 
even  discussed  by  anyone  in  authority. 

Senator  Kennedy.  Let  me  just  ask  this.  Judge  Kerner  said  that  his 
Commission's  work  left  open  the  question  of  nationwide  conspiracies 
on  the  campus.  What  kind  of  evidence  did  you  receive  on  that? 

Mr.  Scranton.  Maybe  you  would  like  to  tell  about  the  FBI,  Mr. 
Bvrne.  I  think  really  the  best  answer  is  the  FBI. 

Mr.  Byrne.  The  staff  had  some  discussions  with  the  representatives 
of  the  Federal  Bureau  of  Investigation  and  domestic  security,  and 
Mr.  Sullivan — I  believe  his  title  is  Assistant  Director  of  the  FBI — 
testified  before  the  Commission.  And  it  is  my  recollection  that  when 
he  was  asked  as  to  the  cause  or  relationship  between  unrest  and  disrup- 
tion on  campuses  and  the  Communist  Party  of  the  United  States,  he 
was  of  the  opinion  that  there  was  not  a  direct  cause  or  relationship. 
And  I  think  that  the  testimony  also  was  to  the  effect  that  if  we  have 
this  type  of  disruption  or  violence,  that  normally  there  are  those  in 
that  organization  that  would  like  to  profit  from  it. 

I  think  it  is  fair  to  say  that  the  Commission  came  to  the  conclusion 
that  the  problems  on  campuses  were  not  the  result  of  a  conspiratorial 
action  on  the  part  of  the  Communist  Party. 


214 

Senator  Kennedy.  As  I  understand,  you  have  on  page  527  of  the 
transcript  of  your  hearings,  the  statement  of  William  Sullivan,  as- 
sistant to  the  director,  who  told  your  Commission : 

Now,  up  to  this  point,  you  have  not  heard  me  mention  the  Communist  Party 
of  the  United  States.  There  are  some  who  have  said  and  still  do  say  that  all 
of  this  is  a  sinister  Communist  plot.  This  is  not  true.  And  I  want  to  mention 
it  in  the  beginning  to  dismiss  it.  This  is  not  true. 

And  that  was  on  July  23. 

Then  on  September  27,  the  day  after  your  report,  September  26, 
the  President  sent  a  letter  to  college  presidents  enclosing  remarks  by 
Mr.  Hoover  on  campus  unrest.  And  it  says : 

The  extremists  are  of  wide  variety :  adherents  of  the  Students  for  a  Demo- 
cratic Society,  including  the  Weatherman ;  members  of  the  Young  Socialist  Al- 
liance, the  Trotskyist  youth  group:  the  Communist  Party's  Young  Workers 
Liberation  League.  Or  they  may  be  associated  with  the  Student  Mobilization 
Committee  to  End  the  War  in  Vietnam,  a  Trotskyist-dominated  antiwar  group. 

On  the  one  hand,  you  get  the  President  making  this  comment,  and 
then  when  your  Commission  got  into  this  question  in  some  detail  you 
have  a  contrary  view.  And  I  suppose  that  students  and  others  who  read 
and  study  this  will  see  this. 

Why  do  you  think  that  was  sent  around,  Mr.  Ahern  ? 

Mr.  Ahern.  I  have  absolutely  no  idea,  Senator.  There  is  some  in- 
consistency between  the  testimony  received  by  the  Commission  and 
that  letter  of  the  President.  I  would  say,  based  on  my  experience 
with  Federal  law  enforcement  agencies,  that  there  was  a  tendency 
to  gather  information  mostly  from  the  local  level,  and  to  do  very  little 
sifting  and  sorting  between  rumor  and  hard  intelligence.  And  I  think 
that  may  have  been  the  personal  views  of  Mr.  Sullivan,  rather  than 
the  personal  views  or  professional  view  of  Mr.  Hoover.  I  think  the 
whole  conspiracy  theory  was  rejected  totally  and  very  quickly  by  the 
Commission.  There  is  always  a  tendency  to  see  somebody  behind  the 
scenes  and  look  for  quick  solutions  or  quick  causes.  And  that  is  one, 
I  think,  that  the  American  public  would  grab  very  quickly.  But  I 
think  also  we  would  have  to  remember  that  no  matter  how  organized 
a  conspiracy  may  be  to  get  the  kind  of  social  dissent  that  operated  in 
this  country  on  May  Day  last  Spring,  there  have  to  be  underlying 
problems  that  cause  it.  And  I  think  that  is  the  important  thing  to 
remember.  And  I  think  there  were  some  serious  attempts  made  by 
members  of  the  Government  to  mislead  the  public  on  the  conspiracy 
theory,  and  to  divert  their  attention  to  rather  meaningless  things, 
rather  than  the  actual  problems. 

Senator  Kennedy.  You  have  warned  against  this  type  of — you  say 
in  your  report  that  in  the  current  political  campaign  and  throughout 
the  years  ahead  that  the  President  should  insist  that  no  politics  should 
be  made  of  campus  unrest.  This  was  circulated  September  27.  And 
on  the  29th  there  was  a  statement  by  the  Vice  President  about  the 
radical  liberals  and  the  pattern  of  permissiveness.  I  suppose  it  adds 
to  some  extent  to  the  cynicism  of  young  people  when  they  see  the 
willingness  of  those  in  responsible  positions  to  make  these  statements 
but  not  really  do  anything  to  come  to  grips  with  our  problems. 

Mr.  Ahern.  I  think  there  are  two  approaches  in  the  administration 
that  any  government  can  take.  And  one  is  to  appeal  to  the  best  people, 


215 

which  may  be  the  most  complicated  way,  to  lead  us  out  of  the  turmoil, 
and  to  face  the  hard  problems.  And  the  other  may  be  the  very  simple 
solution,  and  that  is  to  take  the  hard  line  of  law  and  order  and 
repression  and  conspiracy.  And  it  seems  to  me  that  this  administration 
has  continuously  taken  the  second  course  of  action.  Now,  it  appears 
that  in  the  long  run  there  may  be  a  short-term  payoff  because  of  the 
feeling  of  repression  in  terms  of  action,  but  I  think  in  the  long  run 
the  fundamental  problems  have  not  been  solved,  and  that,  in  fact, 
may  aggravate  the  conditions  throughout  the  country. 

Senator  Kennedy.  Mr.  Rhodes,  I  know  you  prepared  some  com- 
ments. Would  you  like  to  make  those  now?  You  probably  covered  a 
lot  of  the  points  that  you  had  in  there. 

Mr.  Rhodes.  Mr.  Chairman,  I  would  like  to  comment  on  some  of  the 
specifics  in  our  report.  I  will  try  to  edit  out  the  parts  we  have  already 
discussed  as  best  I  can. 

Senator  Kennedy.  Fine. 

Mr.  Rhodes.  To  begin  with,  I  think  it  is  important  to  recall  the 
atmosphere  in  the  country  when  the  committee  reported,  the  degree  to 
which  there  was  an  amount  of  critical  tension  and  ambivalence  about 
the  future  internal  order  of  the  country.  And  in  that  atmosphere,  the 
Kent  State  incident  was  kind  of  the  focal  point  of  our  Commission's 
investigation. 

So  to  understand  our  general  recommendations,  you  have  to  look  at 
the  detail  of  what  we  say  in  the  Kent  State  and  Jackson  State  reports. 

Now,  to  evaluate  the  effect  of  a  Presidential  Commission  and,  par- 
ticularly, the  Scranton  Commission,  I  think  it  is  also  important  to  look 
at  it  from  two  lights.  One,  the  effect  of  its  operations  while  it  existed, 
and  the  other,  the  effect  of  the  report  in  this  case  directed  primarily  at 
the  President  and  this  administration. 

I  think  it  is  important  to  think  of  it  in  terms  of  operation,  because 
our  Commission's  major  contribution,  I  think,  was  in  its  operations, 
not  from  the  point  of  view  of  its  report,  given  the  reaction  the  report 
received  from  the  President. 

And  when  we  consider  what  should  happen  in  the  future  with  the 
President's  Commissions,  I  think  it  is  important  to  consider  that  our 
Commission  had  a  very  positive,  soothing  and  effective  impact  on  this 
climate  of  extreme  tension  and  anxiety  in  the  country  through  its  open 
hearings  and  its  many  investigations. 

Someone  criticized  the  Commission  for  precisely  that  reason,  that  it 
had  a  soothing  effect,  and  that  the  President  appointed  the  Commission 
as  a  stopgap  measure  to  cool  off  campuses.  And  I  receive  a  lot  of  that 
kind  of  criticism  myself,  period,  that  I  should  not  have  served  on  a 
Commission  that  was  politically  designed  to  diffuse  the  student  pro- 
testers. But  I  personally  feel,  given  the  threat  to  life  of  the  kind  of  dis- 
turbance that  occurred  across  the  country  in  the  Spring  of  1970,  that 
any  positive  and  soothing  effect  that  the  operations  of  the  Commission 
had  on  the  tension  in  this  country  was  a  good  effect,  specifically  in  cities 
like  Albuquerque,  N.  Mex.,  and  Santa  Barbara,  and  Colber  College  in 
Geneva,  N.Y.,  and  especially  Lawrence,  and  even,  to  some  effect,  Jack- 
son State,  I  think  it  is  without  question  that  our  Commission's  investi- 
gations themselves  helped  to  soothe  the  atmosphere.  I  know  that  in 
Lawrence,  Kans.,  that  played  a  very  important  part  in  the  fact  that 
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Lawrence,  Kans.,  cooled  off,  I  think,  and  had  a  less  serious  conflict 
between  law  enforcement  officers  and  between  citizens,  actually,  who 
had  groat  distress  and  confusion  along  color  lines,  and  along  general 
racial  lines  in  that  city.  And  I  think  the  recent  episode  in  Albuquerque 
with  the  National  Guard  was  less  violent  and  less  dangerous  to  the 
people  involved  to  some  extent  because  of  our  investigations  in  the 
National  Guard  baj^oneting  of  nine  people  at  the  University  of  New 
Mexico  last  June. 

For  that  reason,  there  may  be  some  room  for  permanent  Federal 
investigatory  bodies  to  do  the  kinds  of  things  our  Commission  did 
with  the  subpena  power.  I  don't  think  the  U.S.  Civil  Rights  Com- 
mission really  got  into  that,  and  the  Community  Division  of  the 
Justice  Department  hasn't  functioned  this  way  in  these  campus  dis- 
turbances. And  there  might  be  some  room  for  a  permanent  body  that 
could  go  into  a  place  like  Lawrence,  Kans.,  after  these  two  students 
were  shot  and  killed,  and  carry  on  open  hearings  and  investigations 
to  diffuse  some  of  the  extreme  social  and  political  and  racial  tensions 
in  such  a  situation. 

We  have  commented  to  an  extent  on  the  President's  response  to  our 
report.  I  depicted  myself  as  a  crudely  cynical  one  and  a  very  political 
one.  There  was  no  need  to  wait  for  3  months  for  the  quality  of  a 
letter  that  was  sent  to  Governor  Scranton.  I  don't  think  that  was  any- 
thing but  an  attempt  to  wait  until  the  Commission's  public  visibility 
had  passed.  In  fact,  I  would  think  that  the  history  of  the  administra- 
tion "s  relationship  to  the  Commission,  in  spite  of  the  fact  that  they 
did  respond  to  the  letter,  which  was  not  the  case  in  the  other  two 
Commissions,  was  mostly  one  of  cynical  politics,  which  to  my  mind 
is  precisely  the  problem  in  these  areas  of  campus  unrest,  simply  choos- 
ing to  regard  the  report  of  the  Commission  as  another  political  office 
boy,  another  political  problem  to  be  incarcerated,  to  be  avoided,  to  be 
diffused  rather  than  looking  at  the  report  in  detail. 

Again,  I  have  to  remind  you  in  the  spring  and  summer  the  Com- 
mission conceived  the  whole  national  situation  internally  to  be  very 
tense  and  very  extreme,  and  it  was  possible  that  it  could  explode  in 
many  directions  at  once.  So  first  of  all,  we  have  to  consider  that  no 
matter  what  the  Commission  thinks  the  President  should  do,  and  what 
the  administration  ought  to  do,  basically,  we  said  that  things  were 
very  tense,  no  matter  what  our  recommendations  were,  we  said  to  the 
President,  things  are  very  tense  in  the  country.  A  lot  of  situations 
could  develop  like  Lawrence,  Kans.  And  we  recommended  that  he  go 
easy.  And  we  said,  the  political  leaders  of  whatever  party  or  move- 
ment, who  use  a  student  issue  in  this  manner,  meaning  to  exploit  it, 
contribute  nothing  but  further  bitterness  or  polarization  to  an  already 
divided  public.  What  we  were  trying  to  say  to  the  President  was  that 
no  matter  how  he  regarded  our  specific  recommendations,  that  he 
please  take  note  of  the  fact  that  we  said  that  the  country  is  in  extreme 
danger  internally,  these  things  are  severe. 

So  I  thought  it  was  amazing  that  we  made  our  statement  that  there 
was  an  extreme  internal  civilian  crisis  in  this  country,  and  yet  there 
was  no  attempt  to  bring  the  Commissioners  whose  vision  was  so  dif- 
ferent and  the  White  House  staff  together  to  try  to  discuss  why  do  we 
have  such  different  points  of  view,  the  point  that  Governor  Scranton 
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made  about  giving  outside  private  advice  to  the  President,  of  giving 
him  some  idea  of  what  is  going  on  beyond  the  isolated  environment. 

So  I  was  very  much  surprised  and  dismayed,  in  fact,  that  our  recom- 
mendations and  our  views  seemed  to  be  so  different.  We  say  the  coun- 
try as  being  in  extreme  danger  from  all  of  these  crises  reflected  in 
the  campus  disturbances  and  we  asked,  why  were  the  White  House 
staff  so  willing  to  recommend  to  the  President  that  he  carry  on  the 
kind  of  campaigns  that  he  did  last  fall.  We  must  remember  that  that 
campaign  directly  contradicted  everything  that  we  said  was  needed 
in  terms  of  national  political  leadership. 

I  think  there  are  many  other  instances  to  all  the  specifics  of  what 
the  repressive  administrative  policy  in  this  administration  has  mean 
for  political  people  in  this  country. 

The  action  of  the  Justice  Department  in  attempting  to  release  in- 
formation during  the  Harrisburg  grand  jury  proceeding  against  the 
group  in  Harrisburg,  which  is  being  looked  into,  the  Berrigan  case, 
in  which  they  supposedly  planned  to  kidnap  Kissinger,  just  the  ex- 
ample of  releasing  this  letter  to  the  press  that  they  had  said  internally 
gives  the  people  the  idea  that  the  administration  is  determined  to 
stamp  out  opposition,  political  opposition  that  takes  the  protest  route. 

Also,  in  our  report,  we  try  to  make  it  clear  that  it  is  important  not 
to  depict  protesters  always  as  security  threats.  And  that  is  a  way  out 
for  the  administration,  a  dangerous  one.  Over  the  years  we  have  no- 
ticed that  the  Internal  Security  Division  of  the  Justice  Department 
has  increased  its  staff,  and  increasingly  the  Federal  Government  has 
attempted  to  press  the  prosecutions  of  protesters,  to  use  Federal  laws, 
rather  than  to  use  the  laws  at  the  local  level,  within  the  jurisdiction 
of  the  local  court,  and  to  prosecute  on  that  level.  I  am  saying  that 
there  has  been  a  progression  away  from  allowing,  say,  a  bomber  in 
some  city  like  Madison  to  be  prosecuted  by  the  local  authorities  or 
some  alleged  disrupter  in  the  State  of  Washington  to  be  prosecuted 
at  a  local  level.  And  now  they  are  trying  to  find  Federal  laws  to 
prosecute  these  people.  I  consider  that  an  acceleration  over  this  use 
of  the  administrative  potential  of  the  Justice  Department,  and  to 
attack  political  foes. 

I  think  that  Kent  State  case  which  we  have  discussed  is  extreme. 
There  is  one  side  of  it  that  I  would  like  to  mention  here.  The  person 
who  was  responsible  for  making  the  decision  in  the  Justice  Depart- 
ment about  whether  there  would  be  a  Federal  investigation  in  Kent 
College  was  the  head  of  the  Civil  Eights  Division.  He  said  he  was 
going  to  make  a  statement  before  he  left,  but  he  was  left,  and  no 
statement  has  been  made.  This  is  Jerris  Leonard.  He  is  now  head  of 
LEAA.  And  still  there  is  no  decision.  I  question  the  integrity  of  some- 
one making  a  promise  to  the  people,  like  the  parents  at  the  Kent  State, 
that  he  is  going  to  make  a  decision  as  to  the  grand  jury,  and  keeps 
them  in  suspense,  and  then  he  is  promoted  to  the  LEAA,  and  there  is 
no  decision.  And  that  kind  of  signal  comes  down  to  people  in  this 
country,  when  the  administration  callously,  I  think,  postponed  any 
decision  on  Kent  State. 

I  think,  though,  that  the  most  glaring  example  of  the  cvnical  re- 
sponse of  the  administration  to  our  report  is  Jackson  State.  And  we 
have  discussed  Jackson  State  to  some  extent.  But  I  think  we  have  to 
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expand  a  little  bit  here.  Our  Commission  tried  to  make  it  clear  to  the 
President  that  the  incident  that  occurred  at  Kent  State  wasn't  really 
an  incident  of  campus  unrest,  it  wasn't  really  a  political  statement  by 
the  students  of  Jackson,  it  was  much  more  an  example  of  racial  prob- 
lems that  exist  in  our  country,  and  that  specifically  in  Mississippi  that 
the  reason  why  these  students  were  shot  has  much  more  to  do  with 
the  relationship  between  blacks  and  whites  in  Mississippi.  Our  Com- 
mission has  tried  to  make  it  clear  that  unless  they  do  something  with 
States  like  Mississippi,  the  lives  of  black  people  are  cheap.  We  recom- 
mend that  the  Federal,  State,  and  local  authorities  take  dramatic  steps 
to  reflect  the  commitment  on  the  part  of  the  Government  to  the  pro- 
tection of  life  in  Jackson  State,  and  to  the  aggressive  pursuit  of  equal 
justice  in  the  courts,  and  most  relevant  to  all  of  our  investigation, 
equal  treatment  by  policemen  and  just  treatment  of  policemen. 

What  has  the  Justice  Department  done?  We  ought  to  know  that 
they  have  intervened  in  a  suit  to  integrate  the  Mississippi  Highway 
Patrol.  And  that  is  a  positive  decision  by  the  Justice  Department  that 
has  not  been  made  much  of.  They  have  also  in  the  last  few  months 
sought  an  indictment  against  two  members  of  the  Mississippi  High- 
way Patrol  who  attacked  the  black  people  in  the  State  of  Mississippi. 
One  incident  occurred  on  November  21,  and  the  other  one  on  Septem- 
ber 1.  So  that  there  have  been  two  instances  of  the  Justice  Department 
bringing  an  indictment  against  the  Mississippi  patrol.  And  the  LEAA 
and  the  Justice  Department  have  established  a  task  force  to  give  as- 
sistance to  law  enforcement  agencies  which  desire  to  integrate  or  to 
add  more  minority  people  to  their  force. 

I  believe,  though,  that  those  steps  are  grossly  inadequate  because, 
one,  there  was  no  vigorous  pursuit  of  an  indictment  at  Jackson  State, 
as  has  been  pointed  out  by  Judge  Byrne  and  the  other  Commissioners, 
and  there  was  evidence  that  something  should  have  been  done,  and 
there  should  have  been  some  action  by  the  Federal  grand  jury,  and 
people  in  Jackson  realize  more  and  more  that  when  politics  is  in- 
volved in  the  death  of  a  black  person  by  a  white  police  in  Mississippi, 
it  is  very  unlikely  that  there  will  be  any  action  by  the  Federal  Govern- 
ment. When  it  is  isolated  in  the  incidents  involving  the  highway 
patrolman  when  there  was  no  political  involvement,  there  is  a  chance 
that  there  may  be  indictments.  But  when  it  involves  something  politi- 
cal, or  when  there  is  a  protest  involving  large  groups  of  people,  and 
it  becames  a  national  issue  of  any  sort,  then  the  administration  will 
not  pursue  vigorously  the  indictment. 

An  example  of  that  was  the  incident  that  occurred  at  Mendenhall, 
Miss.,  in  February  of  1970  in  which  there  was  a  political  confronta- 
tion where  a  group  of  white  people  were  actually  beaten  by  the  Mis- 
sissippi Highway  Patrol.  And  one  of  these  was  the  guy  who  was 
responsible  for  the  highway  patrol  on  the  night  they  killed  these  two 
students  at  Jackson  State. 

And  then,  finally,  the  new  head  of  LEAA  who  is  someone  whom  I 
don't  personally  trust  now,  because  he  lied  to  the  people  about  making 
the  decision  about  the  Kent  State  Federal  grand  juryand  now  he  is  in 
LEAA.  And  though  they  have  this  task  force  which  is  going  to  try  to 
pursue  integration,  it  is  on  a  by  request  only  basis,  and  from  his  per- 
formance in  the  civil  rights  division,  I  do  not  believe  that  he  is  going 
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to  vigorously  pursue  this  task  force  potential  to  really  attempt  to 
integrate  the  law  enforcement  agencies  across  the  country. 

In  fact,  I  think  that  one  way  to  describe  the  administration's  atti- 
tude in  connection  with  the  Jackson  State  affair — and  again  I  have  to 
keep  reminding  you  that  we  have  to  think  of  this  as  a  problem  of  black 
people  in  terms  of  Jackson  State ;  it  is  not  just  the  students  there — 
is  revealed  in  their  decision  about  section  5  of  the  Voting  Eights  Act. 
Here  we  had  a  situation  where,  before  this  administration  took  office, 
it  was  interpreted  that  when  the  authorities  of  a  jurisdiction  wanted  to 
change  a  voting  rights  procedure  or  registration  procedure,  it  could  go 
ahead,  and  until  the  Attorney  General  was  convinced  that  it  was  dis- 
criminatory, it  became  the  practice. 

So,  the  administration  policy  involved  here  in  the  Justice  Depart- 
ment has  been  not  to  assume  that  in  many  of  these  cases  in  States  like 
Mississippi  and  across  the  country,  that  you  can  expect  that  racial  prej- 
udice is  the  rule,  not  the  exception.  They  have  repeatedly  backed  away 
from  this.  That  is  what  we  are  saying  in  our  Jackson  State  report,  that 
these  kids  were  killed  because  a  policeman  in  Mississippi,  specifically 
the  highway  patrol,  tend  to  over-respond  and  to  over-react  to  black 
people,  particularly  young  black  people,  and  even  more  so,  young  black 
male  students. 

This  is  also  revealed  in  the  decision  by  the  mayor  of  Jackson  recently 
to  change  things  around  in  the  Jackson  Police  Department.  There  is  a 
constant  attempt  to  keep  out  of  the  public  eye,  to  completely  ignore 
the  racial  content  problems  in  the  State  of  Mississippi  for  example.  The 
mayor  has  instituted  very  wise  and  responsible  changes  in  the  Jackson 
Police  Department  since  the  shooting.  And  I  am  keeping  a  record  of 
this.  And  it  is  a  very  sensible  plan  of  action  that  he  has  inaugurated 
within  the  Jackson  Police  Department.  I  am  very  much  impressed.  And 
it  displays  an  enormous  amount  of  responsibility  in  his  attempt  to  mod- 
ernize and  professionalize  the  Jackson  Policee  Department.  But  there 
is  no  mention  anywhere  in  any  of  the  releases  or  any  statements  about 
these  alterations  in  the  police  department,  of  any  connection  between 
that  and  what  happened  on  May  14,  there  is  no  connection  at  all.  And 
I  think  that  is  part  of  this  general  atmosphere,  to  ignore  it,  to  say  that 
there  is  no  racial  content.  These  people  weren't  shooting  at  these  stu- 
dents because  they  were  black.  And  these  are  routine  changes  in  the  po- 
lice department.  That  is  precisely  the  problem  of  the  administration. 

Finally,  I  would  like  to  say  that  I  think  the  administration's  attitude 
in  Jackson  is  clearly  pointed  up  by  a  statement  which  the  Vice  Pres- 
ident made  in  Jackson  a  few  weeks  ago.  You  recall  that  we  said  that 
the  situation  in  Mississippi  was  very  tense,  and  that  the  incident  at 
Jackson  State  occurred  primarily  because  of  the  racial  conflict  in  Mis- 
sissippi, and  the  racist  attitude  of  the  highway  patrolman.  When  we 
asked  the  President  and  the  leaders  of  this  administration  to  offer 
more  leadership  to  the  country,  we  meant  to  a  large  extent  to  recog- 
nize the  problems  that  minority  and  oppressed  people  have.  To  the 
people  of  Jackson,  nothing  is  more  in  their  minds  than  what  hap- 
pened at  Jackson  State  to  black  citizens  of  Jackson.  And  when  Vice 
President  Agnew  visited  Jackson,  this  was  the  first  visit  by  a  major 
administration  figure  since  the  shooting,  and  what  did  he  talk  about  ? 
He  talked  about  the  demonstrations  here  in  Washington.  He  talked 
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about  Walter  Cronkite,  the  national  news  media.  And  he  launched 
a  series  of  attacks  on  the  intellectual  community.  And  I  think  it  is 
that  kind  of  callousness  and  indifference  displayed  by  this  administra- 
tion that  aggravates  and  leads  to  despair  of  black  people  in  this  coun- 
try. The  Vice  President  goes  to  Jackson,  a  place  where  two  people 
have  been  killed.  And  what  does  he  talk  about?  He  talks  about  Sen- 
ator Fulbright.  And  that  is  the  spirit  that  we  are  trying  to  change  in 
this  administration's  attitude  toward  the  black  people  and  toward  the 
administration  of  justice.  And  they  ignored  it  to  a  complete  extent,  in 
the  case  of  Jackson. 

I  feel  that  this  administration  has  cynically  and  politically  re- 
sponded to  our  report.  And  sometimes  I  feel  sorry  I  even  served  on 
the  Commission  because  of  the  cynical  aspects  of  the  way  the  Presi- 
dent manipulated  what  we  did.  The  only  reason  I  feel  it  was  worth 
whiie  was  the  fact  that  there  was  this  racial  impact.  And  I  think  it  did 
help  to  go  over  to  Lawrence,  Kans.  And  I  do  think  it  helped  for  us  to 
listen  to  people  of  all  different  persuasions  and  demonstrate  that  at 
least  one  part  of  the  establishment  was  trying  to  be  fair. 

Thank  you,  Mr.  Chairman. 

Senator  Kennedy.  A  very  splendid  statement. 

Mr.  Ahearn,  Avould  you  like  to  make  any  other  comments? 

Mr.  Ahern.  Senator,  I  have  filed  a  statement  with  the  committee. 

Senator  Kennedy.  That  will  be  included  in  full  in  the  record. 

(The  prepared  statement  of  Mr.  Ahern  follows :) 

Remarks  of  James  W.  Ahern  to  the  U.S.  Senate  Judiciary  Subcommittee  on 
Administrative  Practice  and   Procedure 

I  am  honored  by  your  invitation  to  testify  here  today.  Since  time  is  limited, 
I  will  only  outline  briefly  my  assessment  of  the  Commission  on  Campus  Unrest 
and  of  what  has  happened  since  we  submitted  our  report  to  the  President. 

Presidential  Commissions  can  be  of  great  value  in  inquiring  into  the  most 
pressing  problems  our  nation  faces.  They  afford  the  President,  the  Congress  and 
the  public  the  unique  opportunity  to  have  an  impartial  panel  examine  a  particu- 
lar problem,  its  causes  and  its  possible  solutions.  Because  they  have  been  non- 
political,  the  reports  Commissions  submit  can  provide  an  impetus  for  change 
that  is  free  of  the  taint  of  partisan  political  advantage. 

But  Presidential  Commissions  can  become  an  expedient  for  neglect.  A  president 
faced  with  a  national  crises — such  as  civil  disorder,  political  assassination  or 
campus  unrest — can  empanel  a  Commission  not  as  a  step  toward  substantive 
remedial  action  but  as  a  substitute  for  it.  In  such  cases  the  report,  submitted 
after  the  immediate  crisis  has  passed,  is  buried  and  ignored.  But  the  social  forces 
that  caused  that  crisis  inevitably  remain  untouched  and  potentially  explosive. 

I  fear  that  the  experience  of  the  last  decade  has  demonstrated  that  Presidential 
Commissions  have  been  used  frequently  in  this  way  as  a  technique  for  evading 
national  social  problems  rather  than  a  method  for  confronting  them. 

The  Commission  on  Campus  Unrest  was  for  me  a  very  enlightening  experience. 
When  we  first  began  our  sessions  we  were  nine  individuals — all  strangers — each 
with  his  own  beliefs,  prejudices  and  attitudes,  generally  reflecting  many  of  the 
differences  in  the  country.  Several  times  in  those  early  stages  I  despaired  that 
we  could  ever  reach  agreement  on  the  issues  before  us. 

But  once  we  got  past  the  semantics  and  the  rhetoric,  once  the  personal  crusades 
were  set  aside,  once  we  focused  on  real  issues,  we  discovered  that  the  areas  of 
agreement  were  substantial  and  that  we  could  work  together  toward  a  common 
solution.  We  realized  that  the  disturbances  on  our  campuses  and  the  shootings  of 
the  students  at  Kent  State,  Jackson  State  and  Orangeburg  had  their  sources  in 
conflicts  rooted  deep  in  American  history.  And  we  realized  also  that  the  solutions 
to  those  problems  would  come  only  if  the  leaders  of  our  students,  of  our  uni- 
versities, of  our  law  enforcement  agencies  and  of  our  nation  as  a  whole  could 
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draw  on  our  most  fundamental  values  in  resolving  those  conflicts.  It  demon- 
strated that  Americans  of  all  social  and  ethnic  backgrounds  and  all  political 
attitudes  can  work  together,  drawing  on  each  other's  perspectives  to  develop  new 
and  incisive  insights  into  the  dilemmas  they  confront.  While  I  can  only  speak 
for  v\hat  happened  on  the  Commission  on  Campus  Unrest,  I  believe  that  the 
members  of  other  Presidential  Commissions  had  similar  experiences. 

We  found,  in  the  words  of  the  report,  that  "Too  many  Americans  have  begun 
to  justify  violence  as  a  means  of  effective  change  or  safeguarding  traditions. 
Too  many  have  forgotten  the  values  and  sense  of  shared  humanity  that  unite 
us.  Campus  violence  reflects  this  national  condition." 

As  a  result,  we  drafted  and  submitted  to  the  President  a  unanimous  report. 
In  it,  we  made  a  number  of  recommendations :  to  students,  to  the  universities, 
to  law  enforcement,  and  to  the  President. 

To  students,  we  recommended  a  renunciation  of  violence  aud  a  greater  meas- 
ure of  tolerance  for  the  attitudes  of  others  and  for  the  cumbersome  slowness  of 
societal  change.  And  today,  I  believe  we  see  some  movement  on  the  part  of 
many  students  toward  these  positions.  While  many  factors  other  than  the 
Commission's  recommendations  are  likely  to  have  played  more  fundamental 
roles  in  this  change  of  attitude,  the  fact  of  the  change  is  clear  and  heartening. 
To  universities,  the  Commission  recommended  in  common  with  many  other 
observers,  a  substantial  restructuring  and  reorienting  to  assure  that  the  edu- 
cation they  provided  remains  meaningful  to  their  students  and  to  guarantee 
that  their  regulations  and  disciplinary  procedures  were  fair  and  above  reproach. 
And  among  the  universities  also,  real  commitment  to  improvement  is  evident. 
The  Commission  also  made  recommendations  concerning  law  enforcement 
and  its  handling  of  demonstrations.  We  urged  that  peace  officers  be  trained  and 
equipped  to  deal  with  disorders  firmly,  justly  and  humanely,  that  they  avoid 
both  uncontrolled  and  excessive  response.  And  we  specifically  noted  that  it  is 
only  to  the  extent  that  policemen  observe  the  law  that  they  will  be  able  to 
enforce  it. 

During  the  past  year  police  departments  in  this  country  struggled  to  improve 
in  these  areas.  Most  demonstrations  were  handled  with  increased  sensitivity 
and  an  understanding  of  the  complex  social  dynamics  involved.  Violence  had 
been  minimized  and  a  lawful  peace  maintained. 

But  the  control  techniques  utilized  at  the  recent  Mayday  demonstrations  here 
in  Washington  have  caused  serious  and  possibly  irreparable  harm  to  the  cause 
of  professional  law  enforcement.  The  Justice  Department  policy  of  illegal  mass 
arrests  was  an  affront  not  only  to  the  Constitution  but  to  all  the  able  law 
enforcement  officials  here  and  elsewhere  who  are  attempting  to  provide  fair 
and  equitable  law  enforcement. 

But  beyond  orchestrating  the  control  of  the  Mayday  demonstrations,  the 
Attorney  General  has  been  widely  advocating  illegal  mass  arrests  as  the  method 
of  choice  for  controlling  demonstrations.  I  can  only  express  personal  and  pro- 
fessional outrage  that  the  highest  law  enforcement  officer  in  the  country  pro- 
poses an  official  policy  of  illegal  action. 

The  exclusion  from  a  White  House  meeting  with  police  administrators  of 
New  York  City  Police  Commissioner  Patrick  Murphy,  who  had  spoken  out. 
against  such  tactics,  can  only  be  seen  as  a  further  indication  of  Justice  Depart- 
ment policy. 

But  in  addition  to  its  recommendations  to  students,  the  universities  and  to  law 
enforcement,  the  Commission  on  Campus  Unrest,  recognizing  the  vital  role  the 
President  can  and  must  play,  made  a  number  of  its  key  recommendations  to 
him. 

We  advised  the  President  that  nothing  is  more  important  than  an  end  to  the 
war  in  Indochina,  that  disaffected  students  see  the  war  as  a  symbol  of  moral 
crisis  in  the  nation  which  deprives  even  law  of  its  legitimacy. 

The  Administration's  response  to  this  recommendation  has  been  to  sponsor 
an  invasion  of  Laos,  to  engage  in  so-called  Vietnamization  which  merely  shifts 
the  bulk  of  the  "body  count"  from  Americans  to  South  Vietnamese,  to  intensify 
the  bombing  and  to  widen  the  already  massive  credibility  gap  through  suppres- 
sion of  the  New  York  Times  publication  of  Johnson  Administration  papers  re- 
garding the  origins  of  our  present  policy. 

We  urged  the  President  to  renew  the  national  commitment  to  full  social  justice. 
Yet  today  we  find  that  "benign  neglect"  remains  national  policy.  Anti-poverty 
programs  have  been  dismantled,  high  unemployment  has  been  nonchalantly  ac- 
cepted, meaningful  school  and  housing  integration  has  been  halted,  and  black 
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Congressmen  must  wait  a  year  before  they  can  meet  with  the  President.  As  Dr. 
Eisenhower  and  other  Presidential  Commissioners  have  testified  before  this  sub- 
committee, the  streets  of  our  cities  are  seething  with  discontent  and  anger  as  a 
result  of  this  policy. 

When  three  different  Presidental  Commissioners  find  that  the  provision  of 
social  justice  is  essential  if  we  are  to  avoid  continued  strife  and  match  the 
promise  of  American  life  with  performance,  we  must  expect  a  more  significant 
response  than  neglect. 

We  noted  the  increasing  charges  of  repression  and  we  asked  the  President  to 
take  steps  to  assure  that  the  words  and  deeds  of  government  do  not  encourage 
the  belief  that  our  society  is  becoming  increasingly  closed  and  unfree. 

What  we  have  found,  as  stated  in  official  papers,  is  a  national  policy  of  harass- 
ment and  intimidation — a  policy  so  pervasive  that  not  only  blacks,  Puerto  Ri- 
cans,  chicanos  and  young  people  but  even  governors  and  congressmen  believe 
their  privacy  is  being  violated,  their  telephone  conversations  monitored  and 
their  daily  activities  observed. 

When  an  official  document,  no  matter  how  it  was  found  and  publicized,  Demon- 
strates that  the  conscious  policy  of  a  major  governmental  agency  is  to  create  in 
Americans  the  fear  that  they  are  under  constant  surveillance,  we  are  losing 
some  of  our  most  fundamental  freedoms. 

And  when  indiscriminate  wire-tapping  is  justified  by  the  Nation's  top  lav/  en- 
forcement officer  under  an  all  embracing  banner  of  Executive  prerogative,  when 
the  Attorney  General  says  that  we  must  surrender  some  of  our  hard  won  con- 
stitutional rights  in  the  interest  of  national  security  as  only  he  defines  it,  we 
see  a  true  perversion  of  our  national  goals. 

But  recent  steps  taken  against  the  news  media  may  be  the  most  damaging 
of  all.  From  colonial  times  Americans  have  seen  a  free  press  as  their  most 
basic  protection  against  encroachments  on  their  liberties.  The  threat  to  investi- 
gate and  possibly  imprison  the  President  of  a  television  network  and  its  Vice- 
President  for  News,  the  use  of  subpoenas  against  newsmen,  and  the  recent  court 
action  against  the  New  York  Times  to  stop  it  from  publishing  information  that 
the  public  has  a  clear  right  to  know,  are  all  examples  of  this  dangerous  trend. 

To  be  sure,  the  recommendations  of  the  other  Presidential  Commissions  have 
also  been  ignored  and  cast  aside.  Yet,  however  limited  the  impact  of  such 
earlier  bodies  as  the  Kerner  and  Eisenhower  Commissions  may  have  been,  ours 
was  the  unique  experience  of  seeing  the  Administration  that  had  appointed 
us  take  aggressive  initiatives  in  direct  conflict  with  all  of  our  key  recommenda- 
tions to  it. 

Of  course  the  President  was  under  no  obligation  to  agree  with  us  on  all  issues. 
Many  of  the  Commission's  recommendations  may  be  wrong  and  most  are  assuredly 
arguable.  But  to  appoint  such  a  body  with  great  solemnity  and  fanfare,  and 
then  to  fly  in  the  face  of  all  of  its  central  recommendations  suggests  very  strongly 
a  cynical  scheme  to  manipulate  and  delude  public  opinion.  At  a  minimum,  it 
raises  grave  doubts  about  whether  the  President  was  ever  seriously  concerned 
about  identifying  and  alleviating  the  sources  of  campus  unrest,  suggesting  rather 
that  he  sought  only  an  expedient  means  of  avoiding  the  rising  pressure  last 
spring. 

Nowhere  were  the  motives  of  the  Administration  more  clear  than  in  its  fail- 
ure to  act  upon  the  Commission's  conclusions  regarding  the  shootings  at  Jackson 
State  and  Kent  State.  Except  for  the  Warren  Commission,  no  Presidential  Com- 
mission has  probed  specific  occurrences  and  made  detailed  comments  about  spe- 
cific situations  as  we  did  regarding  these  killings.  The  total  silence  and  inactivity 
of  the  Administration  in  the  face  of  a  Presidential  Commission's  clear  conclusion 
that  grievous  acts  which  resulted  in  the  loss  of  human  life  were  apparently  com- 
mitted by  identifiable  individuals  makes  its  evident  contempt  for  our  more  general 
recommendations  pale  into  comparative  insignificance.  It  is  inconceivable  that 
the  Department  of  Justice  would  refuse  to  convene  a  federal  grand  jury  in  Ohio 
on  the  basis  of  the  Commission's  conclusions  supplemented  by  evidence  developed 
by  the  FBI  and  the  obvious  miscarriages  of  justice  occurring  on  the  state  level. 

If,  as  I  believe,  the  difficulties  experienced  by  the  Commission  on  Campus  Un- 
rest (and  to  a  lesser  degree  by  other  Commissions)  are  rooted  in  the  motives 
that  underlie  their  formation,  it  is  difficult  to  contend  that  some  legislative  device 
will  enable  future  Commissions  to  be  of  greater  assistance  in  evolving  national 
policy.  Only  if  the  President  and  the  Congress  feel  obliged  to  regard  national 
Commissions  with  the  same  significance  when  they  submit  their  reports  as  when 
they  are  appointed  are  Commissions  likely  to  be  of  substantial  value.  What  is 
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required.  I  believe,  is  a  willingness  on  the  part  of  present  and  future  Presidents 
and  Congressional  leaders  to  commit  themselves  to  a  serious  appraisal  of  the 
recommendations  of  the  Commissions  they  appoint. 

For  the  Congress,  this  is  likely  to  mean  a  commitment  to  hold  hearings  on  the 
report  of  each  Commission  after  it  is  submitted.  Such  hearings  and  the  response 
of  the  President  could  serve  as  focal  points  for  national  discussion  as  well  as 
serving  as  the  basis  of  possible  legislation  implementing  the  Commission's 
recommendations. 

Mr.  Ahern.  And  I  think  between  your  questions  and  what  Governor 
Scranton  said  and  Mr.  Rhodes,  I  can't  think  of  one  point  that  hasn't 
been  considered.  And  it  would  be  repetitious  to  go  on. 

Senator  Kennedy.  Mr.  Byrne  ? 

Mr.  Byrne.  Mr.  Chairman,  I  agree  with  Mr.  Ahern,  I  have  nothing 
to  add. 

Senator  Kennedy.  So  }tou  filed  the  report.  And  I  followed  with  more 
than  passing  interest  what  has  been  implemented,  and  the  reports  of 
the  various  agencies  on  the  recommendations  you  have  made.  I  sup- 
pose I  might  ask  you  at  the  end,  Governor  Scranton,  whether  you 
think  it  was  all  worthwhile. 

Mr.  Scranton.  Yes,  I  do.  You  apparently  have  in  mind  what  I  said 
at  Brown.  And  I  meant,  I  think,  every  word  that  I  said  there.  I  feel 
very  strongly — let  me  go  back  a  minute. 

There  were  a  number  of  people,  outstanding  citizens  of  the  United 
States,  who  said  when  this  Commission  was  formed  that  it  was  a  use- 
less project  because,  as  Joe  pointed  out,  we  have  had  other  Commis- 
sions that  dealt  somewhat  with  the  same  subject.  I  must  in  all  candor 
say  that  this  was  at  least  one  of  my  reactions  at  the  time.  My  second 
reaction  was  that  I  never  felt  that  this  was  such  a  tremendous  prob- 
lem in  the  United  States  and  such  an  acute  situation,  that  anything 
that  we  or  any  of  us  could  do,  we  ought  to  try. 

At  the  end  of  the  Commission's  work,  I  had  a  completely  different 
feeling.  I  do  think  that  we  helped  to  give  an  objective  look  at  this 
problem,  which  I  think  is  very  important  whenever  you  have  a  na- 
tional social  problem.  I  think  w-e  also  listened  to  all  viewpoints,  and 
I  think  those  viewpoints  know  we  listened.  I  think  that  it  did  help 
to  reorient  some  of  the  student  thinking  along  the  more  constructive 
lines,  and  certainly  helped  with  the  cutdown  in  violence,  which  all  of 
us  deeply  regret  ever  occurred.  I  hope  it  pointed  up  some  of  the  issues, 
although  I  think  they  are  very  strongly  in  most  peoples'  minds  any- 
way. And  I  think  it  gave  a  new,  to  most  people,  viewpoint  as  to  what 
the  real  underlying  causes  of  this  unrest  are.  They  are  not  just  issues. 
If  you  solved  the  problems  of  the — and  if  you  saw  the  racial  justice 
in  this  country,  the  feeling  among  the  younger  people,  particularly, 
but  also  on  the  part  of  the  older  people  as  well,  is  that  there  are  social 
changes  which  will  remain  and  which  are  important,  I  do  think  that  in 
all  candor,  we  should  pay  tribute  to  the  President  that  he  did  answer 
this  report,  which  nobody  has  done  to  a  major  report  before  and  pri- 
marily responsively,  although  the  press  wanted  to  make  it  otherwise 
or  seemed  to  make  it  otherwise.  I  do  think  that  there  are  some  things 
that  are  being  done  by  the  administration  as  I  pointed  out  at  Brown. 

And  last,  but  by  no  means  least,  I  hope  and  I  feel  that  what  we  have 
done  has  helped  all  of  us  to  understand  better  our  responsibilities  in 
this  social  program.  It  certainly  has  made  the  members  of  the  Com- 
mittee do  so,  if  I  could  be  so  egotistical  as  to  speak  for  all. 
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Senator  Kennedy.  Do  any  of  the  others  want  to  make  a  comment  ? 
Was  it  all  worthwhile  ? 

Mr.  Ahern.  I  think  it  has  been.  I  think  as  individual  Commission 
members  we  benefited  from  it.  And  I  think  it  has  been  particularly 
useful  to  students  as  an  outlet  as  a  sounding  board,  as  an  impartial 
body  to  air  grievances  before.  And  I  think  it  has  also  been  highly  ef- 
fective in  terms  of  law  enforcement  in  addressing  some  of  the  basic 
problems  that  we  have  in  this  country.  And  we  have  made  some  of 
the  most  solid  recommendations  that  I  have  seen  in  any  President's 
Commission  or  any  Commission  for  that  matter,  and  I  think  they 
will  be  useful  to  the  National  Guard  and  to  the  .academicians. 

I  think  this  has  served  another  purpose.  In  spite  of  the  hostile  reac- 
tion of  the  Nixon  administration  to  its  own  Commission,  I  think  it 
may  point  out  an  objective  stand  on  some  burning  social  issues,  and 
how  the  administration  used  those  issues.  Its  hostile  stand  in  some 
way  portrays  it  in  a  harsher  light  than  it  should  be  portrayed.  I  think 
there  is  an  unwillingness,  a  callousness,  as  Mr.  Rhodes  said,  to  face 
those  problems.  And  they  always  seem  to  go  off  in  the  opposite  direc- 
tion, obscured  by  law  and  order,  rather  than  face  the  responsibility 
for  that  kind  of  leadership  that  the  Commission  talks  about  and  the 
responsibility  to  create  social  change  in  this  country  which  is  so  des- 
perately needed. 

Senator  Kennedy.  Mr.  Byrne  ? 

Mr.  Byrne.  Senator,  I  looked  at  it  from  the  outside  in  one  sense, 
since  I  was  not  a  member  of  the  Commission  but  rather  the  executive 
director. 

I  think  it  all  very  definitely  was  worthwhile,  not  only  from  what 
appears  in  the  record,  and  not  only  from  the  operational  aspects,  but 
I  think  there  is  just  a  lesson  that  I  personally  learned.  I  can  assure  you 
from  looking  at  the  outside,  that  when  I  first  looked  at  the  nine  people 
who  made  up  this  Commission  and  listened  to  them  talk  at  their  first 
two  meetings,  I  was  convinced  that  these  people  were  never  going  to 
agree  to  anything.  They  were  all  from  different  backgrounds  and  dif- 
ferent political  beliefs,  but  when  they  were  confronted  with  having  to 
come  up  with  some  solutions  to  grave  social  problems,  within  10  weeks 
the  nine  of  them  were  able  to  sit  down  and  were  able  to  agree  on  every 
word  in  537  pages  discussing  these  problems.  And  I  guess  I  came 
away  with  the  feeling  that  it  is  worthwhile,  and  maybe  if  those  nine 
people  can  do  it,  the  rest  of  this  country,  regardless  of  background  or 
color  or  belief,  might  be  able  to  pull  together  some  time  and  solve 
some  of  these  problems  also. 

Senator  Kennedy.  Mr.  Rhodes,  is  there  anything  you  would  like 
to  see  done  differently  in  regard  to  the  Commission  or  its  report? 
Mr.  Rhodes.  From  the  Commission  report  ? 
Senator  Kennedy.  Or  the  Commission's  operations. 
Mr.  Rhodes.  I  think  most  of  the  things  that  I  thought  should  have 
been  done  differently  were  done  the  way  they  were  done  because  of 
time.  We  didn't  have  enough  time.  And  we  were  forced,  for  example, 
not  to  get  testimony  from  Guardsmen  that  we  wanted  because  we 
didn't  have  time.  And  that  happened  in  other  areas,  too.  And  I  think 
most  of  the  things  I  would  have  preferred  to  have  seen  done  would 
have  been  done  if  we  had  had  more  time, 


225 

Senator  Kennedy.  Gentlemen,  I  want  to  thank  all  of  you— I  want 
to  thank,  in  particular,  Mr.  Scranton — for  the  leadership  you  have 
provided.  I  think  as  Mr.  Byrne  mentioned,  you  have  rather  diverse 
backgrounds,  particularly  taking  the  backgrounds  of  the  four  of  you 
here  today,  a  former  prosecutor  who  is  now  a  judge,  a  former  Congress- 
man and  Governor,  a  former  head  of  a  major  city  police  force,  and  a 
junior  fellow  at  Harvard.  And  yet  as  Mr.  Byrne  pointed  out,  Governor 
Scranton  has  on  many  occasions  had  very  strong  support  on  the  outline 
and  the  recommendations  of  this  report,  and  I  think  it  is  a  splendid 
tribute  to  yourselves.  But  I  think  it  is  a  forceful  reminder  for  all  of 
us  in  this  country  that  there  are  these  really  unmet  problems,  and 
each  of  you  has  expressed  a  different  evaluation  of  the  administration 
response.  And  I  think  we  will  be  able  as  we  move  through  time  to 
sharpen  our  own  judgments  as  to  the  kinds  of  reaction  and  response 
to  make,  and  hopefully  arrive  at  a  blueprint  for  actions  for  this  coun- 
try. And  I  think  we  will  be  able  to  distinguish  between  the  form  and 
substance  of  response.  And  we  will  have  to  wait  and  see. 

I  appreciate  your  comments,  Governor  Scranton,  on  trying  to  devise 
a  followup  system,  and  I  think  all  the  Commission  spokesmen  here 
have  urged  a  similar  followup  procedure.  And  you  have  commented 
in  support  of  this  as  well,  and  I  think  this  is  important. 

I  know  all  of  us  in  the  country,  and  obviously  in  the  Congress,  must 
be  at  once  appreciative  of  the  work  that  you  men  have  done,  and  also 
instructed  by  the  conclusions  you  came  up  with,  and  the  responsive- 
ness of  leadership. 

As  Governor  Scranton  pointed  out,  we  have  made  extremely  slow 
progress  in  really  meeting  the  kinds  of  needs  that  have  been  outlined 
with  such  urgency  in  your  report.  And  I  think  if  you  have  been  able 
at  least  to  jar  all  of  us,  by  pointing  out  these  unmet  needs.  Also,  if 
as  a  result  of  today  we  are  able  to  help  develop  some  kind  of  changes 
in  the  followup  procedures  of  these  various  commissions,  then  I  think 
you  will  have  provided  an  additional  very  important  and  useful 
service. 

So,  I  want  to  thank  all  of  you  gentlemen  very  much  for  accommodat- 
ing us  with  your  presence  here  today,  and  for  your  responsiveness  to 
the  questions.  You  have  been  very  helpful. 

The  subcommittee  will  adjourn  until  9 :15  tomorrow  morning. 

(Whereupon,  at  12  :30  p.m.,  the  subcommittee  adjourned  to  recon- 
vene at  9 :15  a.m.,  Wednesday,  June  23, 1971.) 
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15.  S.  Senate. 
Subcommittee  on  Administrative  Practice  and 

Procedure  of  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  11 :30  a.m.  in  room  2228, 
New  Senate  Office  Building,  Senator  Edward  M.  Kennedy  (chairman 
of  the  subcommittee)  presiding. 

Present:  Senator  Kennedy  (presiding)  and  Senator  Thurmond. 

Also  present:  James  Flug,  chief  counsel;  Thomas  Susman,  assist- 
ant counsel ;  Michael  Epstein,  assistant  counsel ;  and  Henry  Herlong, 
minority  counsel. 

Senator  Kennedy.  The  subcommittee  will  come  to  order.  I  want 
first  of  all  on  the  record  to  express  my  very  sincere  apologies  to  Father 
Hesburgh  and  the  other  witnesses  appearing  here  this  morning  for 
being  late  in  getting  this  hearing  started  and  to  express  my  apprecia- 
tion to  them  for  changing  their  schedule  to  accommodate  mine. 

As  I  mentioned  just  prior  to  the  start  of  the  hearing,  it  was  neces- 
sary for  me  to  go  to  Boston  last  evening  and  it  took  me  about  5  hours 
to  get  there  and  it  took  me  -I-  hours  to  get  back  this  morning.  I  aim 
sorry  to  have  inconvenienced  Father  Hesburgh  and  the  other 
witnesses. 

I  want  to  express  my  appreciation  to  them  for  adjusting  their  sched- 
ules. They  are  extremely  accommodating  not  only  today  but  at  other 
times  and  I  want  to  thank  them  for  their  understanding, 

We  meet  this  morning  a  day  older  and  much  wiser  than  Aye  were 
yesterday  at  this  time.  Yesterday  Ave  heard  four  witnesses  testify  that 
to  its  young  people,  America  still  seems  tq  be  a  repressive,  unrespon- 
sive, racially  unjust,  and  politically  cynical  society^  and  that  there  is 
ample  evidence  to  support  that  impression.  Our  witnesses  expressed 
their  own  feelings  of  frustration  at  the  snail's  pace  of  change  and  prog- 
ress and  their  growing  concern  about  the  ultimate  ability  of  the  sys- 
tem to  meet  the  vast  human  and  social  needs  of  our  era. 

Our  witnesses  were  not  "hippies''  or  "kids''  or  "revolutionaries." 
They  were  an  ex-police  chief,  an  ex-Governor,  a  Federal  judge  who  is 
an  ex-prosecutor,  and  a  graduate  research  fellow  from  Harvard.  They 
were  the  presidentially  appointed  Commission  on  Campus  Unrest,  the 
Commission  which  in  September  1970  had  told  the  President  that  if  he 
wanted  to  reduce  campus  unrest,  he  must  end  the  Indochina  War,  see 
to  it  that  the  Government's  words  and  deeds  did  not  give  an  appear- 
ance of  repression,  convince  his  fellow  leaders  to  refrain  from  divisive 
rhetoric  and  from  playing  politics  with  campus  unrest,  and  most  of 
all  exercise  his  own  reconciling  moral  leadership  in  the  land. 
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But  in  9  months  they  had  seen  their  call  for  leadership  rejected; 
they  watched  a  political  campaign  built  on  exploitation  of  the  youth 
issue  and  polarizing  rhetoric;  they  had  seen  word  upon  word  and 
deed  upon  deed  feeding  the  fear  of  repression,  and  they  had  seen  the 
war  drag  on  with  no  announced  termination  date. 

These  four  men  thought  their  Commission's  work  had  been  worth- 
while— a  little  impact  in  this  city,  on  that  campus,  on  some  Federal 
program.  But  they  looked  at  the  pathetic  implementation  memos  sent 
by  the  Federal  agencies  to  the  White  House  shortly  after  these  hear- 
ings were  announced,  and  they  wondered  whether  anyone  besides  the 
President  had  even  read  their  report.  At  least  he  had  the  courtesy  to 
say  he  disagreed  with  their  focus  of  responsibility  on  him. 

Perhaps  today,  with  the  U.S.  Civil  Rights  Commission,  we  will  see 
a  little  rosier  picture.  For  this  Commission  has  had  nearly  a  decade 
and  a  half  to  press  for  adoption  of  its  recommendations.  Its  life  spans 
the  golden  age  of  civil  rights — the  massive  civil  rights  laws  of  1960, 
1964,  1965,  1968;  the  Montgomery  bus  boycott,  the  march  on  Wash- 
ington and  its  electrifying  vision,  "I  have  a  dream";  the  Selma- 
Montgomery  march;  the  emotional  outpouring  after  the  tragedies  of 
Schwerner,  Goodman,  Cheney.  Liuzzo,  Evcrs,  Martin  Luther  King, 
the  Birmingham  girls,  and  dozens  of  others,  all  leading  to  a  partner- 
ship of  black  and  white,  Government  and  individual,  Republican  and 
Democrat,  in  a  common  pledge — we  shall  overcome. 

And  then  a  pause — was  it  a  plateau,  was  it  a  peak,  was  it  a  sudden 
downturn,  or  were  we  just  seeing  reality  catching  up  with  our 
illusions  ? 

The  Civil  Rights  Commission  sought  to  answer  that  question.  Dur- 
ing 1970,  it  stopped  to  ask — Where  are  we  on  civil  rights?  And  its 
answer  last  October  was  that,  as  far  as  Federal  action  was  concprned, 
"the  great  promise  of  civil  rights  laws  had  not  been  realized,"  that 
the  Federal  Government  "had  virtually  abdicated  its  responsibility 
to  enforce  civil  rights  laws." 

The  Commission  named  names  of  agencies,  and  it  made  positive 
proposals  for  urgent  reform. 

Then  after  waiting  4  months,  it  asked  the  Federal  agencies  what 
they  had  done  to  fill  the  gaping  holes  in  Federal  civil  rights  effort. 

The  report  on  that  survey  was  issued  on  May  10 — and  its  conclusion 
was  plain :  "It  is  1971"  they  said,  "and  time  is  running  out."  Even  in 
the  7  months  after  the  October  challenge  the  Commission  found  only 
"tentative  first  steps  and  promises  to  do  better."  And  so,  the  report 
said,  "The  Commission  is  not  satisfied.  Neither  should  the  American 
people  be — It  is  too  late  for  promises.  What  is  needed  is  action,  total 
action  that  will  achieve  results." 

The  best  the  chairman  could  say  was  that  the  dinosaur  of  the  Fed- 
eral Government  had  begun  to  open  one  eye. 

Two  centuries  of  democracy;  a  century  of  emnneination ;  17  vears 
of  Supreme  Court  effort,  14  years  of  the  Civil  Rights  Commicsion 
itself,  10  vears  of  administrations  firmly  dedicated  to  human  rights — 
but  the  Federal  dinosaur  was  only  beginning  to  wake  up  to  its  power 
to  obtain  in  fact  liberty  and  justice  for  nil.  Incredible  but  all  too  true. 

Something  is  drastically  wrong  when  a  Federal  department  is  in- 
vestigated in  1965  and  found  to  be  ignoring  its  civil  rights  responsi- 
bilities, is  studied  in  1968  and  still  found  to  be  uninterested  in  civil 
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rights,  is  observed  again  in  1970  and  is  still  unchanged,  and  finally 
is^  asked  in  1071  what  it  will  do  and  has  no  plans  to  meet  its 
obligations. 

The  blame  does  not  rest  solely  on  that  agency.  It  could  not  deiy 
law  and  national  policy  if  it  were  not  for  a  lax  Executive,  a  com- 
placent Congress,  and  an  acquiescent  public.  We  all  share  the  blame. 
And  that  is  the  core  of  the  problem. 

Do  we  as  a  Nation  really  care  about  civil  rights  ?  Do  we  truly  believe 
that  when  the  rights  and  opportunities  of  some  are  curtailed,  all  of 
us  share  in  the  consequences  ?  Or  do  we  think  we  can  escape  the  re- 
sponsibility and  the  suffering  for  man's  intolerance  and  inhumanity 
to  man  if'  we  just  hide  our  heads  in  the  sand  and  mind  our  own 
business  ? 

No  Commission,  no  law,  no  President,  can  answer  that  question 
for  us.  But  Commissions  can  show  us  where  we  err.  And  laws  can 
give  us  paths  for  progress.  And  Presidents  can  move  our  spirits  and 
evoke  our  consciences. 

That  is  what  should  be  happening  in  America  today.  That  is  what 
must  happen  in  America  tomorrow. 

We  want  to  welcome  Father  Hesburgh,  who  is  Chairman  of  the 
U.S.  Commission  on  Civil  Rights.  Father  Hesburgh  was  appointed 
to  the  Commission  when  it  was  first  established  in  1957  and  lie  was 
named  chairman  in  1969.  Since  then  he  has  provided  outstanding 
leadership  in  the  civil  rights  efforts. 

On  top  of  his  extensive  involvement  in  the  Civil  Rights  Commis- 
sion, he  also  holds  down  the  presidency  of  Notre  Dame.  Father  Hes- 
burgh as  accompanied  by  Howard  A.  Glickstein,  General  Counsel  of 
the  Commission. 

STATEMENT  OF  THEODORE  M.  HESBURGH,  C.S.C.,  CHAIRMAN,  U.S. 
COMMISSION  ON  CIVIL  RIGHTS,  ACCOMPANIED  BY  HOWARD  A. 
GLICKSTEIN,  STAFF  DIRECTOR,  AND  MARTIN  E.  SLOANE,  ASSIST- 
ANT STAFF  DIRECTOR 

Father  Hesburgh.  I  would  like  to  introduce  Mr.  Martin  Sloane, 
who  is  Assistant  to  the  Director  of  the  U.S.  Commission  on  Civil 
Rights. 

Mr.  Senator,  I  have  a  longer  statement  but  I  am  only  going  to 
read  a  brief  part  of  it  for  the  record  and  I  will  submit  the  longer  full 
statement  for  the  record  together  with  some  enclosures. 

Senator  Kennedy.  I  had  an  opportunity  to  study  it  at  some  length 
on  both  the  flight  up  to  Boston  and  the  flight  down  this  morning  as 
well  as  review  the  report.  Perhaps  you  would  like  to  highlight  or 
summarize  it  ? 

(Statement  in  full  follows :) 

Statement  op  Theodobe  M.  Hesburgh,  C.S.C.,  Chairman,  U.S.  Commission  on 

Civil  Rights 

Mr.  Chairman  and  Members  of  the  Subcommittee :  I  appreciate  the  opportunity 
to  discuss  with  you  the  experience  of  the  U.S.  Commission  on  Civil  Rights  during 
its  more  than  13  years.  You  have  heard  from  distinguished  representatives  of 
other  Commissions,  such  as  the  Commission  on  Law  Enforcement  and  Adminis- 
tration of  Justice,  the  Commission  on  Civil  Disorders,  and  the  Commission  on 
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Violence.  The  Commission  on  Civil  Rights  shares  many  of  the  traits — and  frus- 
trations— of  these  Commissions. 

We,  like  they,  are  restricted  almost  entirely  to  factfinding  and  reporting.  We 
enforce  no  laws.  We  have  no  authority  to  redress  individual  grievances,  no  mat- 
ter how  serious.  In  short,  our  power  is  extremely  limited. 

Our  membership  is  also  similar  to  that  of  the  other  Commissions  from  which 
you  have  heard.  We  are  non-partisan.  Our  members  have  achieved  a  degree  of 
prominence  in  various  fields.  Service  on  the  Commission  is  part-time.  All  of  our 
members  hold  full-time  occupations — two  as  attorneys  and  four  as  educators. 

We  share  at  least  one  other  feature  with  other  Commissions — perhaps  the 
most  disturbing  one.  Like  other  Commissions,  we  were  established  as  a  substitute 
for  action.  Several  weeks  ago,  Senator  Kennedy  used  an  apt  term  to  describe  the 
danger  involved  in  the  proliferation  of  Commissions.  The  term  was  "cop-out." 
There  were  pressing  and  valid  reasons  for  creating  the  Commission  on  Civil 
Rights,  just  as  there  were  for  creating  other  Commissions  from  which  you  have 
heard.  Nevertheless,  there  is  little  doubt  in  my  mind  that  creation  of  the  Com- 
mission on  Civil  Rights  in  1957  was,  at  least  in  part,  a  "cop-out."  In  fact,  there 
were  many  at  the  time  who  were  convinced  that  the  Commission  would  perform 
a  "whitewash"  job  and  gloss  over  the  many  severe  problems  of  civil  rights 
denials  that  existed.  The  fact  that  we  have  not  fulfilled  the  pessimistic  expecta- 
tion over  the  years  is  a  tribute  to  the  dedication  and  integrity  of  the  men  and 
women  who  have  served  as  Commissioners  and  staff  members. 

Nonetheless,  there  is  a  dangerous  logic  that  underlies  creation  of  many  Com- 
missions. The  unspoken  reasoning  is  that  the  way  to  deal  with  an  urgent  issue 
upon  which  public  attention  is  focused — in  our  case,  civil  rights — is  to  appoint  a 
study  Commission.  By  the  time  the  appointed  Commission  has  completed  its 
study,  the  reasoning  proceeds,  the  issue  will  have  faded  into  the  background  and 
public  attention  will  have  shifted  elsewhere.  Indeed,  all  too  often  this  has 
happened.  There  are  too  many  issues  and  too  many  injustices  which  have  been 
allowed  to  smolder,  and  periodically  explode,  because  we  have  failed  to  deal 
with  them  directly,  but  instead  have  appointed  study  Commissions. 

The  Commission  on  Civil  Rights  is  similar  to  other  Commissions,  but  it  is 
also  unique.  Our  uniqueness  rests,  in  large  part,  on  the  fact  that  we  continue  to 
exist.  We,  like  other  Commissions,  were  established  as  a  temporary  Commis- 
sion, originally  scheduled  to  go  out  of  business  in  two  years.  But  Congress  and 
the  White  House  have  not  let  the  Commission  expire — although  extensions  of 
the  life  of  the  Commission  on  Civil  Rights  sometimes  have  resembled  the  "Perils 
of  Pauline."  (One  year,  we  were  extended  at  the  last  minute  as  a  rider  to  a 
peanut  subsidy).  Nonetheless,  after  13  years  the  Commission  on  Civil  Rights 
is  still  here.  Thus,  unlike  other  Commissions,  we  fortunately  have  the  attribute 
of  continuity  and  are  able  to  engage  in  the  invaluable  activity  of  follow-up.  I 
will  have  more  to  say  about  follow-up  in  a  few  minutes. 

Another  difference  is  that  while  most  study  Commissions  are  established  by 
the  President  and  report  to  him  alone,  the  Commission  on  Civil  Rights  was 
established  by  legislation  and  reports  to  the  President  and  Congress.  Thus  in  a 
real  sense,  the  Commission  owes  a  responsibility  not  only  to  the  President,  but 
also  to  the  American  people,  through  their  duly  elected  legislative  representa- 
tives. 

One  other  unique  aspect  of  the  Commission  on  Civil  Rights  deserves  mention. 
Most  other  Commissions,  established  by  the  President,  are  charged  with  a  specific, 
often  narrow,  mandate.  The  mandate  of  the  Commission  on  Civil  Rights,  however, 
is  defined  by  the  broad  limits  of  the  equal  protection  clause  of  the  Constitution. 
While  the  Commission  welcomes  and  honors  requests  from  the  President  to  un- 
dertake specific  projects,  most  of  our  activities  over  the  years  have  been  deter- 
mined by  the  Commission  itself,  based  upon  the  Commission's  knowledge  and 
view  of  the  areas  that  most  urgently  need  exploration.  Thus  we  need  not  wait 
for  some  outside  force  to  recognize  the  urgency  of  a  problem  and  call  us  into 
action.  The  Commission  on  Civil  Rights  is  self -starting. 

One  example  of  this,  about  which  I  will  say  more  later,  is  the  Commission's 
October  1970  Report  on  "The  Federal  Civil  Rights  Enforcement  Effort."  No  one 
asked  us  to  do  that  report,  but  it  clearly  needed  doing.  The  subject  of  that  re- 
port— the  failure  of  Federal  civil  rights  enforcement — was  perhaps  sufficiently 
embarrassing  to  cause  some  to  prefer  that  it  had  been  left  alone.  The  fact  that 
the  Commission  on  Civil  Rights  was  in  being,  and  possessed  the  authority  to 
undertake  projects  of  its  own  choosing,  enabled  us  to  make  this  important  study 
and  reveal,  in  detail,  the  impediments  to  effective  civil  rights  enforcement. 
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I  was  asked  to  deal  specifically  today  with  the  manner  in  which  Commission 
reports  and  recommendations  have  or  have  not  been  translated  into  Federal 
policy.  This,  of  course,  is  a  key  question.  The  answer  to  it  determines,  in  la  rue 
part,  how  well  we  are  doing.  The  simple  answer  is  that  we  are  doing  pretty  well. 
but  not  well  enough.  Like  most  simple  answers,  however,  this  one  does  not  ade- 
quately take  into  account  the  role  the  Commission  on  Civil  Rights  plays  and  the 
standard  by  which  we  measure  our  success. 

The  Commission  deals  primarily  with  facts.  This  is  our  stock  in  trade — our 
tool  and  our  weapon.  We  deal  with  facts  for  several  purposes.  First  of  all,  we 
have  a  responsibility  to  inform  the  President,  Congress  and  the  Nation  about 
civil  rights  denials.  This  aspect  of  our  fact-finding  activity  is  based  on  the  convic- 
tion that  if  the  American  people  are  fully  aware  of  the  facts  concerning  racial  in- 
justice, they  will  act  to  end  it. 

A  second,  and  equally  important,  purpose  of  our  fact-finding  activity  is  docu- 
mentation. Let  me  explain.  When  the  Commission  was  created  in  1957,  one  of 
our  principal  and  specific  mandates  was  to  investigate  denials  of  the  right  to 
vote.  Everyone  knew  that  such  denials  were  occurring.  The  Commission's  con- 
tribution in  its  early  reports  concerning  this  vital  subject  was  not  to  inform  peo- 
ple that  the  problem  existed.  Rather,  our  principal  contribution  was  to  document 
these  denials  in  detail  so  that  the  existence  and  scope  of  the  problem  no  longer 
would  be  a  matter  of  conjecture  or  mere  awareness,  but  of  documented  fact. 

By  the  same  token,  the  Commission's  findings  in  its  study  of  "The  Federal 
Civil  Rights  Enforcement  Effort"  surprised  no  one  who  has  had  any  experience 
with  even  a  few  of  the  various  Federal  agencies  with  civil  rights  responsibilities. 
The  main  contribution  of  the  Report  was  not  to  tell  people  something  they  didn't 
know,  but  rather  to  document  the  inadequacies  of  civil  rights  enforcement  in  de- 
tail and  arm  those  concerned  with  the  facts  needed  to  confront  the  agencies. 

Our  reports  usually  contain  not  only  facts,  but  also  recommendations  for  legis- 
lative or  executive  action  by  the  Federal  Government.  Our  record,  measured  by 
the  percentage  of  recommendations  that  have  been  adopted,  is  a  fairly  good  one. 
We  have  prepared  for  the  Subcommittee  a  list  of  all  recommendations  made  by 
the  Commission  since  its  inception  and  the  action  taken  in  response.  More  than 
00  percent  of  the  Commission's  recommendations  have  been  adopted. 

It  would  be  a  mistake,  however,  to  judge  the  effectiveness  of  the  Commission's 
efforts  solely  by  this  yardstick.  The  Commission  is  aware  that  many  of  its  recom- 
mendations, when  issued,  are  unlikely  to  be  immediately  adopted.  In  a  narrow 
sense,  some  of  our  recommendations  have  been  politically  unrealistic.  The  Com- 
mission, however,  traditionally  has  taken  a  broad  view  of  political  reality.  We 
have  not  considered  it  our  function  to  assess  the  immediate  political  winds  and 
then  adjust  our  findings  and  recommendations  accordingly.  To  a  large  extent, 
our  recommendations  represent  ideas  whose  times  have  not  yet  come.  The  Com- 
mission believes,  however,  that  the  time  for  each  of  our  recommendations  will 
come.  A  principal  purpose  of  making  what  some  believe  are  politically  unrealistic 
recommendations  is  to  bring  these  recommendations  into  the  arena  of  public 
dialogue,  with  the  conviction  that  this  will  hasten  the  time  for  adoption. 

Experience  has  shown  that  the  Commission's  view  is  not  as  unworldly  as  some 
would  think.  For  example,  in  1959  the  Commission,  after  having  documented  the 
extent  of  voting  rights  denials,  recommended  a  system  of  Federal  voting  regis- 
trars. This  recommendation,  dismissed  by  many  at  the  time  as  politically  unreal- 
istic, became  the  basis  for  the  Voting  Rights  Act  of  1965,  and  that  Act  became 
the  most  effective  civil  rights  law  the  Nation  ever  enacted.  A  series  of  Com- 
mission recommendations  made  in  the  late  1950s  and  early  1960s  resulted  in 
Title  VI  of  the  Civil  Rights  Act  of  1964,  prohibiting  discrimination  in  federally 
assisted  programs.  Thus  the  Commission's  recommendations  in  those  two  im- 
portant instances  projected  into  public  dialogue  ideas  whose  time  eventually 
did  come. 

The  Commission's  1967  report  on  "Racial  Isolation  in  the  Public  Schools," 
undertaken  at  the  request  of  President  Johnson,  provides  an  example  of  an  idea 
whose  time  has  not  yet  come.  In  that  report,  the  Commission  documented  the 
appalling  extent  of  school  segregation,  North  as  well  as  South.  We  recommended 
a  national  standard  of  school  integration  to  eliminate  the  damaging  effects  of 
racial  isolation  upon  both  white  and  black  children.  Although  the  time  for  that 
idea  has  not  yet  arrived,  there  are  signs  that  it  is  fast  approaching. 

I  noted  earlier  that  our  Commission,  like  other  Commissions,  is  virtually  power- 
less. After  completing  an  exhaustive  study  of  a  key  civil  rights  problem  and 
documenting  denials  of  basic  rights,  the  Commission  has  no  power  to  take  action 
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to  right  the  wrongs.  For  this,  we  are  entirely  dependent  upon  others.  Nor  does  the 
Commission  play  a  very  active  role  in  the  process  hy  which  our  recommendations 
are  implemented.  We  cannot  lobby  for  legislation,  not  even  for  legislation  con- 
cerning our  own  existence. 

The  only  power  we  have,  and  the  only  pressure  we  cau  exert,  is  the  pressure 
of  public  opinion,  stirred  to  action  by  the  facts  we  present.  Here,  the  continuity 
of  the  Commission  on  Civil  Rights  is  highly  important.  Most  other  Commissions 
cease  to  exist  shortly  after  their  final  reports  are  issued.  But  the  Commission 
on  Civil  Rights  has  remained  in  being,  available  to  follow  up  on  what  we  have 
found  and  recommended. 

Follow-up  has  become  an  increasingly  important  part  of  the  Commission's 
activities.  It  has  not  always  been  so.  During  its  earlier  years,  the  Commission 
acted  along  the  lines  of  a  temporary  agency,  issuing  reports  at  two-year  intervals 
and  then  moving  on  to  something  else,  with  little  provision  for  follow-up.  In 
recent  years,  this  has  been  entirely  changed.  A  foremost  example  of  the  change 
is  our  report  on  "The  Federal  Civil  Rights  Enforcement  Effort."  This  experience 
illustrates  several  aspects  of  the  Commission  that  set  it  apart  from  the  more 
traditional  temporary  study  Commissions. 

First,  as  I  noted  earlier,  the  idea  for  the  report  was  generated  not  by  an  out- 
side request,  but  from  within  the  Commission  itself. 

Second,  the  basis  for  undertaking  the  study  was  the  knowledge  and  experience 
the  Commission  had  built  up  over  the  years.  Through  our  investigations  and 
our  continuing  relationships  with  Federal  departments  and  agencies,  we  knew 
that  civil  rights  laws  were  not  working  very  well.  We  determined  to  find  out 
what  was  wrong  with  the  way  Federal  agencies  were  carrying  out  their  re- 
sponsibilities under  the  civil  rights  laws  enacted  during  the  1960's. 

Third,  and  most  important,  was  the  follow-up  ingredient.  Having  informed 
the  public  in  October  1970  of  the  inadequacies  of  Federal  civil  rights  enforce- 
ment, the  Commission  was  concerned  that  the  heat  that  was  put  on  the  Federal 
bureaucracy  would  be  allowed  to  cool.  We  decided  we  would  continue  to  use 
the  principal  weapon  at  our  command,  public  reporting,  to  maintain  the  pressure 
for  change  on  Federal  agencies.  We  have  had  sufficient  experience  with  Federal 
bureaucracies  to  know  their  enormous  resistance  to  any  change,  particularly  a 
change  so  drastic  as  that  involved  in  civil  rights  enforcement.  Bureaucracy's 
inclination  is  to  weather  the  few  days  of  embarrassment  that  a  study  such  as 
our  Enforcement  Report  might  cause  and  then  continue  to  do  business  as  usual. 
The  Commission  determined  that  it  would  do  everything  possible  not  to  let  this 
happen. 

In  February  1971,  four  months  after  the  original  Report  had  been  issued,  we 
sent  detailed  questionnaires  to  Federal  departments  and  agencies  to  find  out 
what  they  had  done  in  response  to  the  Report's  findings  and  recommendations. 
What  we  learned  was  both  revealing  and  distressing,  fully  confirming  the 
necessity  for  our  follow-up.  Until  our  questionnaires  were  sent  out,  virtually 
nothing  had  changed.  No  major  recommendation  of  the  Commission — not  one — 
had  been  adopted. 

However,  following  receipt  of  our  questionnaires  and  our  notice  that  we 
planned  to  report  publicly  on  what  agencies  had  done,  there  was  a  flurry  of 
activity.  The  month  of  March  was  a  very  busy  month  for  civil  rights  in  the 
Federal  bureaucracy.  In  part,  through  the  active  intervention  of  Leonard  Gar- 
ment, Special  Consultant  to  the  President,  and  George  Shultz,  Director  of  the 
Office  of  Management  and  Budget,  a  number  of  steps  were  taken  to  implement 
the  Commission's  recommendations.  The  two  most  important  steps — establish- 
ment of  a  permanent  Committee  on  Civil  Rights  within  the  President's  Council 
on  Domestic  Affairs  and  the  assumption  of  an  active  civil  rights  role  by  the 
Office  of  Management  and  Budget — were  directly  related  to  agencies  and  activi- 
ties with  which  Mr.  Garment  and  Mr.  Shultz  have  close  connections. 

The  sum  total  of  action  taken  so  far— which  we  outlined  in  our  May  10  follow- 
up  report,  "Seven  Months  Later" — exists  largely  on  paper.  There  are  promises 
of  action,  to  be  fulfilled  later.  The  next  step  for  the  Commission,  in  addition  to 
prodding  other  agencies  to  move  off  the  dime,  will  be  to  assess  implementation 
of  these  promises  and  proposals.  For  this  purpose,  we  plan  a  second  followup 
report — "One  Year  Later" — which  will  be  issued  in  the  Fall. 

The  experience  we  have  had  with  our  Enforcement  Report  and  the  activities 
to  follow  up  on  it  has  been  unique  for  study  Commissions  generally,  and  even 
for  the  Commission  on  Civil  Rigrts.  The  contrast  lies  in  the  fact  that  steps  have 
been  taken  relatively  quickly. 
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Perhaps  the  most  dramatic  example  of  the  effectiveness  of  the  Commission  as 
an  instrument  for  rapid  change  in  Federal  policy  is  the  experience  over  a  one- 
month  period,  culminating  in  our  three  and  a  half  day  hearing  held  last  week. 
The  focus  of  the  Commission's  attention  during  that  period  was  housing. 

On  May  10,  the  Commission  issued  its  "Seven  Months  Later"  Report,  in  which 
we  found  housing  to  be  the  principal  area  in  which  Federal  agencies  had  re- 
treated in  enforcing  civil  rights  law.  The  Commission  singled  out  the  Depart- 
ment of  Housing  and  Urban  Development  as  the  agency  responsible. 

On  June  10,  the  Commission  released  its  report  on  "Home  Ownership  for 
Lower  Income  Families,"  in  which  we  pointed  out  that  the  great  promise  of 
Section  235  program  for  opening  up  housing  opportunities  had  not  been  fulfilled. 
We  called  attention  to  the  fact  that  the  program's  failure  was  the  fault  of  HUD 
and  its  constituent  agency,  FHA. 

Four  days  later,  the  Commission's  hearings  on  suburban  acce-s  commenced. 
HUD  Secretary  George  Romney,  Attorney  General  John  Mitchell,  and  GSA  Ad- 
ministrator Robert  Kunzig  testified. 

I  am  sure  that  the  members  of  this  Subcommittee  are  familiar  with  the  Presi- 
dent's Statement  on  Federal  equal  housing  opportunity  policy,  issued  on  June  11, 
and  the  press  conference  held  on  June  14,  at  which  HUD  Secretary  Romney, 
Attorney  General  Mitchell,  and  GSA  Administrator  Kunzig,  announced  a 
strengthening  in  their  fair  housing  activities.  These  include  new  litigation  and 
new  site  selection  and  affirmative  marketing  policies. 

There  is  little  question  in  my  mind  that  the  Commission's  activities  not  only 
served  to  lay  the  foundation  for  these  important  announcements,  but  also  helped 
stimulate  their  issuance.  I  must  add,  however,  that  despite  the  fact  that  these 
newly  announced  policies  represent  potential  progress,  the  Commission  is  far 
from  satisfied  that  the  Federal  Government  is  doing  all  that  it  can  and  should 
to  erase  the  blight  of  segregated  housing. 

Some  of  our  past  reports  and  recommendations,  like  those  of  other  Commis- 
siom-,  have  been  controversial  and  have  not  resulted  in  quick  action.  They  have, 
however,  been  the  cause  of  considerable  public  debate.  We  welcome  this,  as  I  am 
sure  members  of  other  study  Commissions  do. 

All  too  often,  however,  the  response  has  been  one  of  silence.  This  is  the  worst 
possible  response,  for  it  is  incapable  of  producing  anything  constructive.  For 
the  members  of  Commissions  themselves,  who  have  labored  hard  and  in  good 
faith  to  deal  creatively  with  a  national  problem,  the  effect  is  likely  to  be  one  of 
frustration,  of  somehow  having  been  used  for  an  ignoble  purpose.  For  the  public, 
the  effect  is  a  deadening  of  interest  and  a  suppression  of  open  debate  on  issues 
of  national  importance. 

In  your  statement  several  weeks  ago,  Mr.  Chairman,  you  suggested  the  possi- 
bility* of  instituting  a  mechanism  that  would  require  a  considered  and  timely 
response  from  Government  officials  to  the  reports  and  recommendations  of  study 
Commissions.  I  believe  that  such  a  mechanism  is  desirable.  Most  Commissions  go 
out  of  business  once  their  reports  are  issued.  Their  members  are  helpless,  except 
in  individual  capacities,  to  do  anything  toward  implementing  their  findings  and 
recommendations,  or  even  in  getting  them  discussed. 

The  Commission  on  Civil  Rights,  despite  the  element  of  continuity,  also  has 
limited  power  in  this  respect.  It  is  difficult  to  conduct  a  dialogue  when  one  of 
the  parties  is  not  participating.  Thus  the  principal  value  of  a  mechanism  of  the 
sort  you  have  recommended  would  be  to  assure  open  discussion  of  matters  that 
should  be  discussed  openly. 

Reports  of  many  study  Commissions  have  dealt  with  matters  of  urgent  na- 
tional importance — civil  disorders  that  have  been  plaguing  the  country,  the 
causes  and  prevention  of  violence,  the  unrest  on  college  campuses,  problems  of 
law  enforcement  and  the  administration  of  justice.  The  men  and  women  on 
these  Commissions  have  been  dedicated  and  hardworking.  Their  reports  have 
been  eminently  worthy  of  continuing  public  attention  and  discussion.  We  simply 
cannot  permit  their  labors  to  be  cancelled  out  by  silence. 

There  are  some  who  fear  that  public  debate  of  these  issues  will  divide  the 
country  and  breed  greater  discord.  Neither  I  as  an  individual,  nor  the  Commis- 
sion as  an  institution,  shares  this  pessimistic  view.  We  are  convinced  that  de- 
cisions on  the  great  domestic  issues  of  race  and  social  injustice  facing  the  Naton 
today  will  be  made  sensibly  and  compassionately  if  the  people  are  sufficiently 
informed.  In  short,  we  do  not  look  upon  public  debate  of  these  issues  as  a 
divisive  force,  but  as  a  healthy  means  by  which  the  American  people  and  their 
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duly  elected  representatives  can  understand  and  deal  effectively  with  the  tower- 
ing issues  facing  us. 

Thank  you,  Mr.  Chairman.  I  shall  be  happy  to  try  to  answer  any  questions  you 
might  have. 

Father  Hesburgh.  Mr.  Chairman  and  members  of  the  subcommittee, 
I  appreciate  the  opportunity  to  discuss  with  you  the  experience  of  the 
Commission  on  Civil  Rights  during  its  more  than  13  years.  You  have 
had  testimony  previously  from  distinguished  spokesmen  for  several 
Commissions.  The  Commission  on  Civil  Eights  shares  many  of  the 
traits — and  frustrations — of  these  Commissions. 

Our  membership  is  somewhat  similar  to  that  of  other  Commis- 
sions from  which  you  have  heard.  We  are  nonpartisan  and  our 
Commissioners  serve  part  time.  We  enforce  no  laws.  We  cannot  re- 
dress individual  grievances,  no  matter  how  serious.  Our  power,  in 
short,  is  extremely  limited. 

But  our  most  disturbing  common  trait  is  that  we,  like  other  study 
Commissions,  were  established — in  part  at  least — as  a  substitute  for 
action.  Senator  Kennedy  several  weeks  ago  used  a  very  descriptive 
term:  "cop-out."  All  too  often  study  Commissions  are  formed  as  a 
substitute  for  action,  a  "cop-out."  Too  many  combustible  issues  have 
been  allowed  to  smolder  and  periodically  explode  because  the  Nation 
has  failed  to  take  direct  action  and  has  instead  "copped-out"  by  setting 
up  a  study  Commission.  In  so  saying,  I  hasten  to  add  that  our  Commis- 
sion and  its  staff  have  done  everything  possible  to  disappoint  anyone 
who  might  have  hoped  that  we  would  be  the  vehicle  for  a  national 
"cop-out"  in  the  field  of  civil  rights. 

Although  the  Commission  on  Civil  Rights  is  similar  to  other  study 
Commissions  in  many  ways,  it  is  unique  in  other  ways.  First,  the  Com- 
mission on  Civil  Rights  has  had  a  continuing  existence.  This  continuity 
has  enabled  the  Commission  to  follow  up  on  its  findings  and  recom- 
mendations— a  highly  important  function  about  which  I  shall  say  more 
in  a  few  minutes. 

A  second  unique  feature  of  the  Commission  on  Civil  Rights  is  the 
broadness  of  its  mandate.  Other  study  Commissions  have  tended  to 
have  specific,  often  narrow,  mandates.  The  mandate  of  the  Commission 
on  Civil  Rights,  however,  extends  to  the  limits  of  the  equal  protection 
clause  of  the  Constitution.  This  gives  the  Commission  considerable 
latitude  for  moving  into  problem  areas  that  need  exploring.  More- 
over, the  Commission  does  not  have  to  wait  for  a  specific  request  in  or- 
der to  move,  although  such  requests  always  are  welcome.  The  Com- 
mission can,  and  does,  schedule  its  activities  on  the  basis  of  its 
experience  and  its  knowledge  of  what  most  urgently  needs  attention 
in  the  field  of  civil  rights. 

A  third  unique  feature  is  the  fact  that  the  Commission  on  Civil 
Rights  is  responsible  to  Congress  as  well  as  to  the  President.  Most 
study  Commissions  report  to  the  President.  The  Commission  on  Civil 
Rights,  however,  reports  to  both  the  executive  and  legislative  branches. 

I  was  asked  to  deal  specifically  today  with  the  extent  to  which  our 
reports  and  recommendations  have  found  their  way  into  Federal  pol- 
icy. Just  how  effective,  in  other  words,  has  the  Commission  on  Civil 
Rights  been  ? 
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The  simple  answer  is  that  we  have  done  pretty  well,  but  not  well 
enough.  To  answer  more  fully,  we  need  to  discuss  briefly  how  the 
Commission  operates. 

The  Commission  on  Civil  Rights,  as  I  have  indicated,  is  primarily 
a  fact-finding  agency.  Facts  are  our  tools  and  our  weapons.  We  use 
facts  to  inform  the  President,  Congress,  and  the  Nation  about  denials 
of  civil  rights.  We  also  use  facts  to  document  discrimination — often 
discrimination  about  which  there  may  be  a  great  deal  of  general 
knowledge  but  a  dearth  of  solid  proof.  A  recent  example  of  such  docu- 
mentation was  our  report  on  "The  Federal  Civil  Rights  Enforcement 
Effort."  That  report  surprised  no  one  familiar  with  Federal  agencies. 
Its  main  contribution  was  to  document  the  civil  rights  shortcomings 
of  Federal  agencies  and  thereby  arm  those  concerned  about  these 
shortcomings  with  the  weapon  of  fact. 

Our  reports  usually  carry  recommendations,  so  one  way  of  measur- 
ing our  success  is  to  add  up  our  recommendations  and  calculate  the 
percentage  adopted.  We  have  done  this,  and  we  are  pleased  to  submit 
our  itemized  scoresheet  to  the  Subcommittee  today. 

I  would  like  this  opportunity  to  introduce  this  as  a  part  of  the 
record. 

Senator  Kennedy.  That  will  be  made  a  part  of  the  record. 

(The  material  referred  to  follows :) 

U.S.  Commission  on  Civil  Rights 
Action  Taken  on  Commission  Recommendations  1 

1959-65  REPORTS 

Voting  Recommendations 

1959    REPORT 

ACTION   TAKEN 

Recommendation  No.  1: 

That  the  Bureau  of  Census  under-        This    recommendation    was    enacted 
take  a  nationwide  compilation  of  reg-    in  part  by  Title  VIII  of  the  Civil  Rights 
istration  and  voting  statistics  by  race    Act  of  1964. 
of  individuals  who  are  registered,  in- 
cluding determination  of  the  extent  to 
which   these  persons  had  voted   since 
the  prior  decennial  census. 

Recommendation  No.   2:  This    recommendation    was    enacted 

That  State  and  Territorial  registra-  into  law  as  part  of  the  Civil  Rights  Act 
tion  and  voting  records  be  considered  of  1960,  42  U.S.C.  §  1964  et  seq,  but  that 
public  records  and  preserved  for  a  pe-  statute  required  only  that  the  records 
riod  of  five  years.  be   preserved   for   22   months   after   a 

Federal  election  and  that  they  be  made 
available  to  the  Attorney  General  of 
the  United  States  upon  his  written  de- 
mand. In  addition,  section  12(d)  of 
the  Voting  Rights  Act  of  1965  required 
the  retention  of  ballots  in  any  county  in 
which  Federal  examiners  had  been  ap- 
pointed for  a  period  of  one  year. 


1  Recommendations   marked  with  an  asterisk  reaffirm  previous  recommendations. 
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Recommendation  No.  3: 

That  42  U.S.C.  §  1971  be  amended  as 
follows : 

"Nor  shall  any  person  or  group  of 
persons,  under  color  of  State  law,  arbi- 
trarily and  without  legal  jurisdiction 
ox  cause,  act,  or  being  under  duty  to  act, 
fail  to  act,  in  such  manner  as  to  deprive 
or  threaten  to  deprive  any  individual  or 
group  of  individuals  of  the  opportunity 
to  register,  vote  and  have  that  vote 
counted  for  any  candidate  for  the  office 
Of  President,  Vice  President,  presiden- 
tial elector,  Member  of  the  Senate,  or 
Member  of  the  House  of  Representa- 
tives, Delegate  or  Commissioner  for  the 
Territories  or  possessions,  at  any  gen- 
eral, special,  or  primary  election  held 
solely  or  in  part  for  purpose  of  selecting 
or  electing  any  such  candidate." 
Recommendation  No.  5: 

That  Federal  registrars  be  appointed 
in  counties  in  which  they  were  needed. 


Recommendation  No.  6: 

Three  Commissioners  recommended  a 
constitutional  amendment  prohibiting 
State  qualifications  on  the  right  to  vote, 
except  requirements  as  to  age,  length  of 
residence,  and  legal  confinement. 


ACTION    TAKEN 

A  related  provision  was  enacted  in  the 
Civil  Rights  Act  of  19(10  at  42  U.S.C. 
§  1971(c).  providing  that  where  regis- 
tration officials  resigned  without  leav- 
ing successors,  Department  of  Justice 
litigation  could  be  directed  against  the 
State.  Certain  types  of  arbitrary  action 
were  prohibited  by  section  101(a)  of 
the  Civil  Rights  Act  of  1964.  Section  12 
of  the  Voting  Rights  Act  of  1965  pro- 
hibits persons  acting  under  color  of  law 
or  otherwise  from  failing  or  refusing  to 
permit  any  person,  qualified  to  vote,  to 
do  so  in  any  State  or  Federal  election. 


Federal  court-appointed  voting  ref- 
erees were  authorized  by  the  Civil 
Rights  Act  of  1960,  and  Federal  exam- 
iners were  authorized  by  the  Voting 
Rights  Act  of  1965. 

The  Voting  Rights  Act  of  1965  sus- 
pends voters  registration  tests  and  lit- 
eracy tests  for  a  limited  period  of  time 
in  states  in  which  there  is  evidence  of 
abuse. 


1961    REPORT 

Recommendation  No.  1: 

That  States  be  prohibited  from  im- 
posing any  qualifications  for  voting 
other  than  age,  length  of  residence,  legal 
confinement,  or  conviction  of  a  felony. 


Recommendation  No.  2: 

That  Congress  establish  a  sixth  grade 
education  as  satisfactory  proof  of  quali- 
fication in  States  which  impose  literacy 
or  educational  tests. 


Recommendation  No.  3:* 

That  Congress  prohibit  any  arbitrary 
action  or  (where  there  is  a  duty  to  act) 
arbitrary  inaction,  which  deprives  or 
threatens  to  deprive  any  person  of  the 
right  to  register,  vote,  and  have  that 
vote  counted  in  any  Federal  election. 


The  Voting  Rights  Act  of  1965  sus- 
pends voter  registration  tests  and  lit- 
eracy tests  for  a  limited  period  of  time 
in  states  in  which  there  is  evidence  of 
abuse. 


42  U.S.C.  §  1971(c),  enacted  by  the 
Civil  Rights  Act  of  1964,  created  a  re- 
buttable presumption  to  this  effect  in 
Federal  elections.  Under  section  4(e) 
(2)  of  the  Voting  Rights  Act  of  1965  a 
sixth  grade  education  in  a  foreign  lan- 
guage American-flag  school  satisfies  any 
equivalent  English  language  education 
requirement  imposed  by  State  law. 

Certain  types  of  arbitrary  action  were 
prohibited  by  section  101  (a)  of  the  Civil 
Rights  Act  of  1964.  Section  12  of  the 
Voting  Rights  Act  of  1965  prohibits  per- 
sons acting  under  color  of  law  or  other- 
wise from  failing  or  refusing  to  permit 
any  person  qualified  to  vote  to  do  so  in 
any  State  or  Federal  election. 
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Recommendation  No.  4-'* 

That  Congress  enact  legislation  to  in- 
sure equality  or  representation  within 
voting  districts  and  to  give  Federal 
courts  concurrent  enforcement  jurisdic- 
tion. 
Recommendation  No.   5: 

That  Congress  authorize  a  nationwide 
compilation  of  registration  and  voting 
statistics. 

1963 

Recommendation  No.  1  :* 

That  States  be  prohibited  from  impos- 
ing voter  qualifications  other  than  age, 
length  of  residence,  legal  confinement, 
mental  disability,  conviction  of  a  fel- 
ony, or  failure  to  complete  six  grades  of 
formal  education. 
Recommendation  No.  2:* 

That  Federal  registrars  be  appointed 
to    certain    counties    where    they    are 
needed. 
Recommendation  No.  3  : 

That  if  all  other  means  fail,  Congress 
reduce  representation  in  the  House  of 
Representatives  of  those  States  in  which 
voter  qualifications  continue  to  be  used 
as  a  device  for  denying  the  franchise  to 
citizens  on  the  grounds  of  race,  color, 
or  national  origin. 


ACTION    TAKEN 

No  congressional  action  necessary  be- 
cause of  the  decision  of  the  United 
States  Supreme  Court  in  Baker  v.  Carr, 
369  U.S.  186  (1962). 


This  was  enacted  in  part  by  Title  VIII 
of  the  Civil  Rights  Act  of  1964. 

BEPOET 

The  provisions  of  the  Voting  Rights 
Act  of  1965  enacted  this  recommenda- 
tion for  a  limited  period  of  time  in  states 
where  there  is  evidence  of  abuse. 


The  Voting  Rights  Act  of  1965  en- 
acted this  recommendation. 


This  has  not  been  enacted. 


1965    BEPOKT 


Recommendation  No.  1: 

That  Congress  abolish  the  use  of  lit- 
eracy tests  as  qualifications  for  voting. 


Recommendation  No.  2: 

That  voter  applicants  be  permitted  to 
apply    to    Federal    registrars    without 
prior  recourse  to  the  State  registration 
process. 
Recommendation  No.  8: 

That  poll  taxes  be  abolished. 


This  was  enacted  by  sections  4(a) 
and  (c)  of  the  Voting  Rights  Act  of 
1965  for  specified  periods  of  time  in 
designated  areas. 

This  was  enacted  by  section  6(b)  of 
the  Voting  Rights  Act  of  1965. 


Congress  declared  poll  taxes  uncon- 
stitutional in  Section  10(a)  of  the  Vot- 
ing Rights  Act  of  1965,  and  provided  for 
judicial  determination  of  the  issue  in 
sections  10(b)  and  (c). 

Recommendation  No.  4  ■' 

That   Federal  poll  watchers   be  ap-       This  was  enacted  by  section  8  of  the 
pointed  in  districts  where  Federal  ex-    Voting  Rights  Act  of  1965. 
aminers  have  been  appointed. 
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Administration  of  Justice 


19G1 

Recommendation  No.  1 : 

That    Congress    authorize   grants-in- 
aid  to  State  and  local  governments  to 
increase    the    professional    quality    of 
their  police  forces. 
Recommendation  No.  2: 

That  18  U.S.C.  §242  be  amended  to 
apply  to  certain  specified  acts. 

Recommendation  No.  8: 

That    local    governmental    units    be 
made  jointly   liable   with   officers   em- 
ployed by  them  who  deprive  persons  of 
rights  protected  by  42  U.S.C.  §  1983. 
Recommendation  No.  4- 

That  the  Attorney  General  be  au- 
thorized to  bring  civil  proceedings  to 
prevent  the  exclusion  of  persons  from 
jury  service  on  account  of  race,  color, 
or  national  origin. 

1963 

Recommendation  No.  1: 

That  the  Attorney  General  be  au- 
thorized to  intervene  in  or  to  initiate 
civil  proceedings  to  prevent  denials  to 
persons  of  any  rights,  privileges,  or  im- 
munities secured  to  them  by  the  Con- 
stitution or  laws  of  the  United  States. 
Recommendation  No.  2:* 

That    Congress   authorize   grants-in- 
aid  to  State  and  local  governments  to 
increase    the    professional    quality    of 
their  police  forces. 
Recommendation  No.  8:* 

That    local    governmental    units    be 
made   jointly   liable   with   officers   em- 
ployed by  them  who  deprive  persons  of 
rights  protected  by  42  U.S.C.  §  1983. 
Recommendation  No.  1^: 

That  removal  be  authorized  in  a 
criminal  case  where  the  defendant  can- 
not secure  his  civil  rights  in  State 
court  because  of  written  or  decisional 
laws  of  the  State  or  because  of  the  ac- 
tions of  individuals  administering  or  af- 
fecting its  legal  process. 


REPORT 

ACTION    TAKEN 

This  was  enacted  by  the  Law  En- 
forcement Assistance  Act  of  1965. 


Legislation  to  enact  this  recommen- 
dation has  been  introduced  but  not 
passed. 

Legislation  to  enact  this  recommen- 
dation has  been  introduced  but  not 
passed. 


Legislation  to  enact  this  recommen- 
dation has  been  introduced  but  not 
passed.  The  Attorney  General  was  au- 
thorized to  intervene  in  such  suits  by 
Title  IX  of  the  Civil  Rights  Act  of  1964. 

REPORT 

Legislation  to  enact  this  recommen- 
dation has  been  introduced  but  not 
passed.  The  Attorney  General  was  au- 
thorized to  intervene  in  such  suits  by 
Title  IX  of  the  Civil  Rights  Act  of  1964. 


This   was  enacted   by   the  Law  En- 
forcement Assistance  Act  of  1965. 


Legislation  to  enact  this  recommen- 
dation has  been  introduced  but  not 
passed. 


Title  IX  of  the  Civil  Rights  Act  of 
1964  authorized  appeal  from  remand  or- 
ders. The  Fourth  and  Fifth  Circuit 
Courts  of  Appeals  have  expanded  the 
old  interpretations  of  standards  for  re- 
moval under  28  U.S.C.  §1443,  thus 
achieving  the  effect  intended  by  these 
recommendations. 


1965   REPORT 


Recommendation  No.  1: 

That  a  new  statute  based  on  congres- 
sional power  to  regulate  interstate  com- 
merce be  enacted  to  protect  persons  ex- 
ercising certain  Federal  rights. 


It  is  expected  that  legislation  imple- 
menting several  of  these  recommenda- 
tions will  be  introduced  at  the  Second 
Session  of  the  89th  Congress. 
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Recommendation  No.  2: 

That  a  new  statute  based  on  the  equal 
protection  clause  of  the  14th  amend- 
ment be  enacted  which  would  permit, 
under  certain  conditions,  the  prosecu- 
tion in  Federal  court  of  acts  which 
violate  State  law. 
Recommendation  No.  8:  * 

That  the  Attorney  General  be  author- 
ized to  initiate  proceedings  to  prevent 
or  redress  denials  of  equal  protection 
of  the  laws  and  to  initiate  or  intervene 
in  proceedings  to  protect  persons  exer- 
cising first  amendment  rights  directed 
at  obtaining  equal  treatment  for  all 
citizens  regardless  of  race,  color,  reli- 
gion, or  national  origin. 
Recommendation  No.  4-' 

That  Congress  authorize  injunctive 
relief  against  pending  State  prosecu- 
tions brought  against  persons  for  exer- 
cising first  amendment  rights  directed 
at  obtaining  equal  treatment  of  all  citi- 
zens regardless  of  race,  color,  religion, 
or  national  origin. 
Recommendation  No.  5:* 

That  local  governmental  units  be 
made  jointly  liable  with  officers  em- 
ployed by  them  who  deprive  persons  of 
rights  protected  under  42  U.S.C.  §  1983. 
Recommendation  No.  6:  * 

That  Title  VII  of  the  Civil  Rights 
Act  of  1964  be  extended  to  cover  public 
employment. 
Recommendation  No.  7; 

That  Federal  law  enforcement  offi- 
cers be  stationed  at  the  scene  of  likely 
racial  violence ;  that  more  extensive  in- 
vestigation or  surveillance  activities  be 
undertaken  by  Federal  officials;  that 
Federal  law  enforcement  officers  be  au- 
thorized to  make  on-the-scene  arrests 
for  violations  of  Federal  law ;  and  that 
the  staffs  of  Federal  law  enforcement 
agencies,  particularly  the  U.S.  mar- 
shals, be  strengthened,  and  their  train- 
ing and  organization  be  designed  to 
carry  out  these  functions. 
Recommendation  No.  8: 

That  the  Attorney  General  in  admin- 
istering the  Law  Enforcement  Act  of 
1965  give  particular  attention  to  assist- 
ing communities  with  problems  of  law 
enforcement  raised  by  crimes  of  racial 
violence. 
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Armed  Forces 


Recommendation  No.  1: 

That  the  Department  of  Navy  assure 
equality  of  opportunity  for  Negroes. 


1963   REPORT 

ACTION   TAKEN 

Anafflrmative  action  program  was  im- 
plemented by  the  Navy  and  its  recruit- 
ment literature  is  now  considered  a 
"model"  for  the  Armed  Services. 


Recommendation  No.  2: 

That  procurement  testing  procedures 
they  will  be  validated  for  persons  dif- 
fering in  education,  economic,  regional, 
ing  in  education,  economic,  regional, 
and  other  background  factors. 

Recommendation  No.  3: 

That  the  Department  of  Defense  re- 
view periodically  recruitment,  selection, 
assignment,  and  promotion  policies  and 
develop  such  affirmative  programs  as 
rae  required  to  utilize  fully  both  white 
and  Negro  manpower  sources. 

Recommendation  No.  4:  This  has  been  done  by  departmental 

That  ROTC  programs  at  any  college   and  service  regulations. 
or  university  which  do  not  accept  all 
students  without  regard  to  race  or  be 
discontinued. 


This  has  not  been  done,  although  the 
Defense  Department  is  presently  de- 
veloping research  in  this  area. 


A   statistical   review  is  now   under- 
taken yearly  for  this  purpose. 


Recommendation  No.  5: 

That  all  vestiges  of  racial  discrimina- 
tion for  military  installations  be  re- 
moved. 


This  has  been  done  by  departmental 
memoranda. 


Recommendation  No.  6: 

That  a  policy  of  equal  treatment  pre-       This  has  been  done  by  directives  of 
vail    in   dealings    between   the   Armed   all  three  services. 
Forces  and  local  communities. 

Recommendation  No.  7: 

That     an     affirmative     program     be       This  has  been  done  by  directive  and 
adopted  to  expand  housing  opportuni-    memoranda  of  all  three  services, 
ties  for  all  military  personnel. 


Recommendation  No.  8: 

That  an  affirmative  program  be 
adopted  to  assure  equal  treatment  for 
service  personnel  at  places  of  public 
accommodation. 


This  has  been  done  by  directive  and, 
incidentally,  by  Title  II  of  the  Civil 
Rights  Act  of  1964. 


Recommendation  No.  9: 

That  negotiations  with  community  No  installations  have  been  opened  or 
leaders  to  reach  agreements  assuring  reactivated  since  this  recommendation, 
equality  of  treatment  for  all  servicemen  Negotiations  are  undertaken  on  an  ad 
be  undertaken  before  installations  are  hoc  basis  when  installations  are  ex- 
opened,  expanded,  or  reactivated.  panded. 

Recommendation  No.  10: 

That    Federal    funds    for    impacted       This  has  been  done  by  Title  VI  and 
areas  not  be  given  to  school  districts    by  judicial  decisions, 
without  assurance  that  all  children  in 
the  district  be  assigned  to  schools  with- 
out regard  to  race. 
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Education 


1959    REPORT 

Recommendation  "No.  1:  action  taken 

That  the  Commission  be  authorized  Under  Title  V  of  the  Civil  Rights 
to  serve  as  a  clearinghouse  for  infor-  Act  of  1964  the  Commission  was  given 
rnation  on  the  desegregation  of  school  a  broad  clearinghouse  function.  Addi- 
districts.  tional  clearinghouse  functions  are  ex- 

pected pursuant  to  the  recent  reorga- 
nization of  civil  rights  agencies. 

Recommendation  No.  2: 

That  the  Commission  be  authorized  Title  X  of  the  Civil  Rights  Act  of 
to   establish    advisory,    mediation,   and    1964  established  the  Community  Rela- 


conciliation  services  with  respect  to  de- 
segregation of  schools. 
Recommendation  No.  3: 

That  the  Office  of  Education  conduct 
an  annual  school  census  by  race. 
Recommendation  No.  4-' 

Three    Commissioners    recommended 


tions   Service  whose  functions  include 
those  intended  by  this  recommendation. 

Although  some  States  have  done  this, 
the  Federal  Government  has  not. 

This    recommendation    was    enacted 
that  Federal  agencies  withhold  funds    by  Title  VI  of  the  Civil  Rights  Act  of 
to   any   institution   of  higher   learning    1964. 
which     refuses    to     admit    on     racial 
grounds    students    otherwise    qualified 
for  admission. 

I9  60    REPORT 

Recommendation  No.  1: 


That    Federal    assistance    to    higher 
education  be  given  only  to  those  insti- 
tutions which  do  not  discriminate  on 
grounds  of  race. 
Recommendation  No.  2: 

That  three-judge  courts  be  author- 
ized under  28  U.S.C.  §2284  in  cases 
presenting  an  issue  as  to  whether  per- 
sons are  being  denied  equal  protection 
of  the  laws  with  repect  to  public  edu- 
cation. 
Recommendation  No.  3: 

That  the  Federal  Government  spon- 


This  recommendation  was  enacted  by 
Title  VI  of  the  Civil  Rights  Act  of  1964. 


This  has  not  been  enacted. 


Such  grants  to  students  were  author- 


sor  educational  programs  designed  to    ized  by  the  Elementary  and  Secondary 

assist  public  school  teachers  and  stu-    Education  Act  of  1965.  No  similar  ac- 

dents  who  are  handicapped  profession-    tion  with  respect  to  teachers  has  been 

ally   or   scholastically   as   a   result   of    taken. 

inferior    educational    opportunity    and 

training. 

Recommendation  No.  4-' 

Three  Commissioners  recommended 
that  Federal  funds  be  withheld  or  with- 
drawn from  private  institutions  of 
higher  education  which  discriminate  on 
grounds  of  race. 
Recommendation  No.  5: 

Three    Commissioners    recommended 
that    the    Attorney    General    be    given    1964  authorizes  the  Attorney  General 
statutory    authority    to    intervene    in    to  intervene  or  to  initiate  such  suits  in 
suits     to     enforce     the     constitutional    certain  cases. 
rights    of    individual    persons    denied 
equal  protection  of  the  laws  with  re- 
spect to  public  higher  education. 


This  was  enacted  by  Title  VI  of  the 
Civil  Rights  Act  of  1964. 


Title  IV  of  the  Civil  Rights  Act  of 
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1961    REPORT 


Recommendation  No.  1: 

That  local  school  boards  which  main- 
tain policies  of  racial  segregation  be  re- 
quired to  file  desegregation  plans  with  a 
designated  Federal  agency  and  that  the 
Attorney  General  be  authorized  to  en- 
foi-i  e  this  requirement. 


Recommendation  No.  2: 

That  Federal  grants-in-aid  be  given 
to  States  according  to  the  extent  to 
which  school  districts  in  the  State  are 
desegregated. 

Recommendation  No.  3:  * 

That  Congress  provide  for  expediting 
suits  to  desegregate  schools. 
Recommendation  No.  ^: 

That  technical  or  financial  assistance 
be  given  to  local  school  systems  involved 
in  implementing  desegregation  plans. 
Recommendation  No.  5: 

That  Congress  authorize  loans  to  lo- 
cal school  districts  from  which  State 
and  local  financial  aid  has  been  with- 
drawn as  a  result  of  desegregation  or 
whose  ability  to  borrow  funds  from 
commercial  centers  has  been  cut  off. 
Recommendation  No.  6:  * 

That  the  Commission  be  authorized  to 
serve  as  a  clearinghouse  for  information 
concerning  desegregation  of  schools  and 
that  it  be  authorized  to  establish  an 
advisory,  mediation,  and  conciliation 
service  to  assist  in  school  desegrega- 
tion. 
Recommendation  No.  7: 

That    the   Attorney    General    be   au- 
thorized to  protect  officers  or  private 
citizens  involved   in  school   desegrega- 
tion. 
Recommendation  No.  8: 

That  nonsegregated  school  facilities 
be  made  available  for  the  dependents  of 
military  personnel  living  on  a  base  or 
in  the  vicinity  of  a  base. 
Recommendation  No.  9: 

That  Federal  funds  under  the  Library 
Services  Act  of  1956  be  withheld  from 
States  in  which  libraries  are  segregated. 
Recommendation  No.  l<):* 

That  the  Federal  Government  provide 
educational  programs  designed  to  assist 
teachers  and  students  who  are  handi- 
capped professionally  or  scholastically 
as  a  result  of  inferior  training  and  edu- 
cational opportunity. 
Recommendation  No.  11  :* 

That  the  Federal  funds  be  withheld 
from  public  institutions  of  higher  educa- 
tion which  discriminate  on  grounds  of 
race. 
Reenm  m  end  at  ion  No.  12:* 

That  an  annual  Federal  school  census 
be  taken. 


ACTION   TAKEN 

Section  407  of  the  Civil  Rights  Act 
of  196-1  authorizes  the  Attorney  General 
to  initiate  suit  to  desegregate  public 
schools,  and  the  implementation  of  Title 
VI  of  the  Civil  Rights  Act  of  1964  re- 
quired all  school  districts  receiving  Fed- 
eral funds  to  submit  assurances  of  com- 
pliance with  the  Act. 

See  Title  VI  of  the  Civil  Rights  Act 
of  1954.  (Title  VI,  however,  only  applies 
to  the  subdivision  in  violation  of  the  Act 
not  the  entire  State,  unless  the  recipient 
of  funds  is  a  State  public  agency.) 

This  has  not  been  adopted. 


This  was  enacted  by  Title  IV  of  the 
Civil  Rights  Act  of  1964. 


This  has  not  been  adopted. 


See  Titles  V  and  X  of  the  Civil  Rights 
Act  of  1984. 


This  has  not  been  enacted. 


See  Title  VI  of  the  Civil  Rights  Act 
of  1964.  The  Department  of  Justice  has 
also  brought  several  suits  to  desegre- 
gate impacted  school  districts. 

See  Title  VI  of  the  Civil  Rights  Act 
of  1964.  (Title  VI,  however,  only  applies 
to  the  libraries  concerned.) 

Such  grants  to  students  were  au- 
thorized by  the  Elementary  and  Sec- 
ondary Education  Act  of  1965.  No  simi- 
lar artion  with  respect  to  teachers  has 
been  taken. 


See  Title  VI  of  the  Civil  Rights  Act 
of  1964 


This  has  not  been  done. 
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196  3    REPORT 


Recommendation  No.  1:* 

That  local  school  boards  which  seg- 
regate pupils  on  the  basis  of  race  be  re- 
quired to  file  a  plan  for  prompt  com- 
pliance with  the  constitutional  require- 
ment of  nonsegregated  public  education 
and  that  the  Attorney  General  be  au- 
thorized to  institute  legal  action  to  re- 
quire the  adoption  or  implementation  of 
such  a  plan. 
Recommendation  No.  2:* 

That  Congress  authorize  technical  as- 
sistance to  school  districts  which  are  at- 
tempting to  meet  problems  resulting 
from  school  desegregation.  This  was  to 
include  Federal  teacher  training  pro- 
grams. 
Recommendation  No.  8: 

That  the  President  call  a  White  House 
conference  on  equal  opportunity  in  edu- 
cation. 
Recommendation  No.  4' 

That  the  urban  renewal  law  be 
amended  to  encourage  construction  of 
schools  in  urban  renewal  areas  so  as  to 
develop  a  heterogenious  school  popula- 
tion and  that  urban  renewal  funds 
should  not  be  used  to  promote  racial 
segregation  of  public  schools. 

Employment 


ACTION    TAKEN 

Section  407  of  the  Civil  Rights  Act  of 
1964  authorized  the  Attorney  General 
to  initiate  suit  to  desegregate  public 
schools,  and  the  implementation  of 
Title  VI  of  the  Civil  Rights  Act  of 
1964  required  all  school  districts  .receiv- 
ing  Federal  funds  to  submit  assurances 
of  compliance  with  the  Act. 


Sections  403  and  404  of  the  Civil 
Rights  Act  of  1964  enacted  this  recom- 
mendation in  full. 


Equal  opportunity  in  education  was 
considered  at  the  White  House  confer- 
ence on  education  in  1965. 

This  recommendation  was  carried  out 
by  HHFA  Local  Public  Agency  Letter 
No.  348,  dated  August  18,  1965. 


Recommendation  No.  1: 

That  a  Commission  on  Equal  Employ- 
ment be  established  to  deal  with  (a) 
Federal  employment  and  employment 
created  or  supported  by  Federal  con- 
tracts or  grants;  (b)  Availability  of 
Federally  assisted  training  programs ; 
and  (c)  Equal  opportunity  in  labor 
unions. 
Recommendation  No.  2: 

That  an  executive  order  be  issued 
providing  for  Equal  Opportunity  in  the 
Armed  Forces,  including  the  National 
Guard  and  student  training  programs. 

Recommendation  No.  3: 

That  an  executive  order  be  issued  re- 
quiring nondiscrimination  in  employ- 
ment supported  by  Federal  grants. 


Recommendation  No.  4-' 

That  manpower  training  be  estab- 
lished to  remedy  the  discriminatory 
denial  of  training  and  employment  op- 
portunity. 


1961    REPORT 

This  was  enacted  by  Title  VII  of  the 
Civil  Rights  Act  of  1964. 


Armed  Forces  administrative  regula- 
tions have  been  strengthened  since  1961. 
In  addition  National  Guard  and  ROTC 
regulations  have  been  amended  to  re- 
quire equal  opportunity. 

This  was  done  in  Executive  Order 
No.  11114,  June  22,  1963,  and  was  en- 
acted by  Title  VI  of  the  Civil  Rights  Act 
of  1964  to  the  extent  that  the  Federal 
programs  have  the  primary  purpose  of 
providing  employment. 

See  the  Manpower  Development  and 
Training  Act.  Nondiscrimination  in  that 
program  is  assured  by  Title  VI  of  the 
Civil  Rights  Act  of  1964. 
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Recommendation  No.  5: 

That  training  and  education  be  made 
available  for  minority  group  through 
Federal  programs  and  assistance. 


Recommendation  No.  6: 

That  a  positive  program  of  dissemina- 
tion and  information  be  conducted  to 
make  known  the  availability  of  Fed- 
eral and  Federal  contract  employment 
on  a  nondiscriminatory  basis  and  to  en- 
courage persons  to  apply  and  train  for 
such  jobs. 

Recommendation  No.  7: 

That  the  Bureau  of  Employment  Se- 
curity's policy  of  encouraging  merit  em- 
ployment  be   strenghtened   in   various 
ways. 
Recommendation  No.  8: 

That  Federal  funds  for  the  operation 
of  State  employment  offices  be  granted 
only  to  offices  which  operate  in  a  non- 
discriminatory manner  and  which  re- 
fuse to  process  discriminatory  job 
orders. 


Recommendation  No.  9 : 

That  the  Labor-Management  and  Dis- 
closure Act  of  1959  be  amended  to  in- 
clude in  Title  I  a  provision  that  no  labor 
organization  shall  refuse  membership 
to,  segregate,  or  expel  any  person  be- 
cause of  race,  color,  religion,  or  national 
origin. 

1963 

Recommendation  No.  1  :* 

That  Congress  establish  a  right  to 
equal   opportunity  in   employment   as- 
sisted by  the  Federal  Government  or 
affecting  interstate  commerce. 
Recommendation  No.  2 : 

That  State  agencies  which  administer 
vocational  education  programs  do  so 
on  a  nonsegregated  and  nondiscrimi- 
natory basis  and  that  Federal  assistance 
to  such  programs  be  terminated  in  the 
event  of  segregation  or  discrimination. 
Recommendation  No.  S : 

That  nondiscrimination  in  Federal 
training  programs  be  assured  and  that 
Federal  funds  be  terminated  in  the 
event  segregation  or  discrimination  is 
found. 
Recommendation  No.  k  :* 

That  vocational  programs  be  estab- 
lished for  persons  who  lack  the  educa- 
tional prerequisite  for  technician  and 
other  vocational  courses  and  the  man- 
power funds  be  made  available  to  permit 
training  in  functional  literacy  and  basic 
work  skills. 


ACTION   TAKEN 

The  Manpower  Development  Training 
Act  and  the  Economic  Opportunity  Act 
of  1965,  although  not  specifically  aimed 
at  minority  groups,  have  a  significant 
effect  on  such  groups. 

The  Civil  Service  Commission  has  uii- 
undertaken  special  recruiting  visits  to 
predominantly  Negro  colleges  to  dis- 
seminate information  and  encourage  ap- 
plications for  Federal  employment. 
Other  agencies  have  supplemented  this 
program  with  similar  visits  or  confer- 
ences of  their  own. 

Responsibility  for  implementing  this 
program  has  now  been  assigned  to  mi- 
nority group  representatives  in  the 
eleven  regional  offices  of  the  Department 
of  Labor. 

The  Secretary  of  Labor  has  required 
State  employment  services  to  hire  and 
recruit  their  own  staff  in  a  nondiscrim- 
inatory manner  and  has  negotiated  the 
termination  of  segregation  in  nearly  all 
local  employment  offices.  Department 
regulations  now  require  local  offices  to 
refuse  to  accept  or  process  discrimina- 
tory job  orders.  This  recommendation 
was  enacted  by  Congress  in  Title  VI  of 
the  Civil  Rights  Act  of  1964. 

This  was  enacted  by  Title  VII  of  the 
Civil  Rights  Act  of  1964. 


REPORT 

This  recommendation  was  enacted 
by  Title  VII  of  the  Civil  Rights  Act  of 
1964. 


This  recommendation  was  enacted  by 
Title  VI  of  the  Civil  Rights  Act  of  1964. 


This  recommendation  was  enacted 
bv  Title  VI  of  the  Civil  Rights  Act  of 
1964. 


Similar  programs  were  enacted  by 
the  Manpower  Development  Training 
Act  and  bv  the  Economic  Opportunity 
Art  of  1964. 
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Recommendation  No.  5 : 

That  manpower  and  literacy  training 
programs  be  administered  through  edu- 
cational agencies  other  than  State  vo- 
cational agencies  in  the  event  the  latter 
are  unable  or  unwilling  to  provide  such 
training  on  a  nonsegregated  basis. 
Recommendation  No.  6:* 

That  agencies  administering  Federal 
programs  take  affirmative  steps  to  en- 
sure that  employment  directly  and  indi- 
rectly generated  thereby  be  opened  to 
all  levels  to  qualified  persons  without 
regard  to  race,  color,  creed,  or  national 
origin. 


ACTION    TAKEN 

This  was  adopted  by  Section  231,  of 
the  Manpower  Development  Training 
Act,  as  amended. 


This  was  enacted  by  Title  VI  of  the 
Civil  Rights  Act  of  1964,  to  the  extent 
that  the  Federal  programs  have  the 
primary  purpose  of  providing  employ- 
ment. 


Housing  Recommendations 


Recommendation  No.  1: 

That  a  bi-racial  committee  on  hous- 
ing be  appointed  in  every  city  and  State 
with  substantial  nonwhite  populations. 
Recommendation  No.  2: 

That  the  President  issue  an  execu- 
tive   order    on    Equal    Opportunity   in 
Housing. 
Recommendation  No.   3: 

That  the  Administrator  of  the  HHFA 
give  high  priority  to  Equal  Opportu- 
nity in  Housing. 

Recommendation  No.  4' 

That  the  Federal  Housing  Adminis- 
tration require  as  a  condition  of  Fed- 
eral mortgage  insurance  and  loan  guar- 
antee programs  that  beneficiaries  agree 
to  abide  by  State  and  local  laws  against 
discrimination  in  housing. 
Recommendation  No.   5: 

That  the  Public  Housing  Adminis- 
tration require  site  selection  outside  of 
present  centers  of  racial  concentration. 
Recommendation  No.  6: 

That  the  Urban  Renewal  Administra- 
tion take  positive  steps  to  assure  that 
in  the  preparation  of  overall  commu- 
nity "workable  programs"  in  urban  re- 
newal, spokesmen  for  minority  groups 
are  in  fact  included  among  the  citizens 
whose  participation  is  required. 


1959     REPORT 

This  has  not  been  done. 


This  recommendation  was  carried  out 
by  Executive  Order  11063. 


This  recommendation  was  carried  out 
by  Executive  Order  11063.  Robert  C. 
Weaver,  a  Negro,  was  also  appointed 
Administrator  of  HHFA. 

Executive  Order  11063  requires  that 
beneficiaries  abide  by  the  non-discrimi- 
nation requirements  contained  therein. 


This  has  not  been  done. 


This  has  not  been  done. 


1961     REPORT 


Recommendation  Nos.  1,  2,  3:  * 

That  the  President  issue  an  Execu- 
tive order  barring  discrimination  in 
federally  assisted  housing  and  home  fi- 
nance and  that  certain  specified  steps 
be  taken  to  implement  such  an  order. 


In  November  1962,  the  President  is- 
sued Executive  Order  11063  prohibiting 
discrimination  in  the  sale,  lease,  or  use 
of  housing  owned  or  constructed  in  the 
future  by  the  Federal  Government  or 
guaranteed  under  Federal  Housing  Ad- 
ministration or  Veterans  Administra- 
tion programs.  A  President's  Commit- 
tee on  Equal  Housing  Opportunity  was 
created  to  implement  the  provisions  of 
the  order  which  embodied  almost  all 
of  recommendation  Nos.  1  and  2,  but 
which  did  not  cover  housing  financed 
by  conventional  loans  as  the  Commis- 
sion recommended  in  No.  3. 
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ACTION    TAKEN 

The  Urban  Renewal  Administration 
has  revised  its  regulations  to  require 
more  specific  planning  to  assure  the 
availability  of  decent  housing  at  the 
time  displacement  begins. 


The  Housing  Executive  Order  prohib- 
its discrimination  in  housing  con- 
structed under  the  urban  renewal  pro- 
gram. 


The  Highway  Act  of  1962  permits  re- 
imbursement to  States  for  relocation 
expenses.  Title  VI  of  the  Civil  Rights 
Act  of  1984  requires  that  these  funds  be 
used  without  discrimination. 


Recommendation  No.  4-' 

That  the  Federal  Government  take 
steps  to  require  communities  to  assure 
that  there  is  decent  housing  for  per- 
sons displaced  by  urban  renewal  and  to 
provide  sufficient  relocation  facilities 
for  such  displacees. 
Recommendation  No.  5: 

That  the  President  direct  URA  to  re- 
quire that  each  contract  entered  into 
between  local  public  authorities  and  re- 
developers  contain  a  nondiscrimina- 
tion provision  assuring  access  to  reuse 
housing  to  all  applicants. 
Recommendation  No.  6: 

That  Congress  amend  the  Highway 
Act  of  1956  so  that  in  the  administra- 
tion of  the  interstate  highway  program. 
States  must  assure  persons  displaced 
by  construction  of  adequate  housing 
and  so  that  Federal  financial  aid  to  dis- 
placed families  is  available. 

1962    REPORT 

Recommendation  No.  1: 

That  the  Board  of  Commissioners  of        This  recommendation  was  enacted  by 
the  District  of  Columbia  issue  a  regula-    the  Commission  in  its  Fair  Housing  Or- 
tion  prohibiting  discrimination  in  hous-    dinance. 
ing  in  the  District  of  Columbia. 
Recommendation  No.  2: 

That  the  Board  of  Commissioners  of 
the  District  of  Columbia  suspend  or  re- 
voke any  real  estate,  broker,  or  sales- 
man license  or  any  license  to  provide 
housing  accommodations  for  violation 
of  the  above  regulations. 
Recommendation  No.  3: 

That  the  Board  of  Commissioners  of 
the  District  of  Columbia  declare  racial 
and  religious  restrictions  contained  in 
instruments  affecting  the  title  to  real 
property  to  be  void  and  of  no  effect. 
Recommendation  No.  4- 

That  the  National  Capital  Regional 
Planning  Commission  establish  a  stand- 
ing   committee    on    minority    housing 
problems. 
Recommendation  No.  5: 

That  a  central  relocation  service  for 
the  District  of  Colombia  be  established 
to  serve  all  persons  displaced  by  any 
governmental  action. 
Recommendation  No.  6: 

That  the  Department  of  Justice  in- 
vestigate the  housing  and  home  finance 
industry  in  the  Washington  metropoli- 
tan area  for  possible  violation  of  the 
antitrust  laws  of  the  United  States. 

Miscellaneous  Recommendations 


The  Real  Estate  Board  is  charged 
with  considering  such  action  a  viola- 
tion of  ethical  practice. 


This  has  not  been  done. 


This  has  not  been  done. 


A  central  relocation  service  was  es- 
tablished in  the  Redevelomnent  Land 

Agency. 

This  has  not  been  done. 


1959   REPORT 

Recommendation  No.  4- 

That  the  Commission  be  given  the 
power  to  apply  directly  to  a  U.S.  dis- 
trict court  for  the  enforcement  of  its 
own  subpenas. 


This  has  not  been  enacted. 
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1963    REPORT  (HEALTH   FACILITIES) 


Recommendations  Nos.  1,  2,  and  3: 

That  grants  of  funds  under  the  Hos- 
pital Survey  and  Construction  Act  of 
194G  be  withheld  where  they  would  be 
used  to  construct  segregated  facilities. 


ACTION     TAKEN 

This  was  fully  enacted  by  Title  VI  of 
the  Civil  Rights  Act  of  1964. 


1963    MISSISSIPPI   INTERIM    REPORT 


Recommendation  No.  1: 

That  Government  efforts  to  supress 
existing  lawlessness  and  provide  Fed- 
eral protection  to  citizens  in  the  exer- 
cise of  their  basic  constitutional  rights 
be  strengthened. 
Recommendation  No.  2: 

That  the  President  consider  with- 
holding Federal  funds  from  the  State 
of  Mississippi  until  that  State  demon- 
strates its  compliance  to  the  Constitu- 
tion and  laws  of  the  United  States. 


This  has  not  been  done. 


This  recommendation  was  adopted  in 
part  by  Title  VI  of  the  Civil  Rights  Act 
of  1S;<>4.  which  requires  the  withholding 
of  funds  from  any  recipient  using  the 
funds  in  a  discriminatory  manner.  The 
restriction,  however,  does  not  extend 
beyond  the  political  subdivision  which 
violates  Act. 


1965    AGRICULTURE  REPORT 


Recommendation  No.  1: 

That  the  Secretary  of  Agriculture  end 
discriminatory  practices  in  the  admin- 
istration of  Department  programs. 


Recommendation  No.  2: 

That  the  Secretary  of  Agriculture  en- 
courage and  extend  full  and  equal  par- 
ticipation in  Department  programs  to 
all  clientele  without  regard  to  their 
race  or  color. 

Recommendation  No.  3: 

That  the  Secretary  of  Agriculture 
assure  equal  employment  opportunities 
in  agriculture  programs. 


Recommendation  No.  .{•: 

That  the  Secretary  of  Agriculture 
establish  methods  for  review  and  evalu- 
ation of  implementation  of  equal  oppor- 
tunity policy  in  Department  programs. 


The  Secretary  of  Agriculture  pledged 
himself  to  carry  out  this  recommenda- 
tion. Numerous  positive  steps  have  been 
taken,  and  a  continuing  assessment  of 
agency  compliance  is  being  conducted. 
National  policy,  however,  has  not  en- 
tirely become  local  practice. 

The  Secretary  of  Agriculture  directed 
that  such  participation  be  offered,  and 
many  agency-directed  actions  have  been 
taken.  Although  dramatic  changes  have 
occurred,  full  equality  has  not  been 
achieved. 

The  Secretary  has  emphasized  equal 
employment  policy,  and  field  and  re- 
gional meetings  to  enforce  this  policy 
were  carried  out  in  1965.  The  imple- 
mentation of  this  policy  has  not  been 
equal  throughout  the  Department's 
agencies. 

All  agencies  have  initiated  compli- 
ance   and    program    review    systems. 


April  1971  Updating  of  Action  Taken  on  Commission  Recommendations 

19  59-6  5     REPORTS 

Voting  Recommendations 
1959  report 


Recommendation  No.  1: 


Recommendation  No.  6: 


The  survey  required  under  Title  VIII 
has  never  been  made. 

The  voting  Rights  Act  Amendments 
of  1907  bans  the  use  of  literacy  tests 
everywhere  in  the  country  for  five 
years. 


Recommendation  No.  1: 


Recommendation  No.  2: 


Recommendation  No.  5: 


248 

1961    REPORT 

ACTION   TAKEN 

The  Voting  Rights  Act  Amendments 
of  1970  bans  the  use  of  literacy  tests 
everywhere  in  the  country  for  five 
years. 

The  Voting  Rights  Act  Amendments 
of  1970  bans  the  use  of  literacy  tests 
everywhere  in  the  country  for  five 
years. 

The  survey  required  under  Title  VIII 
has  never  been  made. 


Recommendation  No.  1. 


1963   REPORT 


Recommendation  No.  1: 


Recommendation  No.  3: 


The  Voting  Rights  Act  Amendments 
of  1970  bans  the  use  of  literacy  tests 
everywhere  in  the  country  for  five 
years. 


1965    REPORT 


The  Voting  Rights  Act  Amendments 
of  1970  bans  the  use  of  literacy  tests 
everywhere  in  the  country  for  five 
years. 

In  Harper  v.  Virginia  State  Board  of 
Elections,  383  U.S  603  (1966),  the  Su- 
preme Court  of  the  United  States  held 
the  poll  tax  unconstitutional. 


Administration  of  Justice 

1961    REPORT 


Recommendation  No.  1, 


Recommendation  No.  2. 


Recommendation  No.  k. 


This  was  re-enacted  in  Title  I  of  the 
Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968. 

No  legislation  enacted,  but  see  U.S.  v 
Guest,  383  U.S.  745  which  held  that  18 
U.S.C.  241  includes  within  its  coverage 
Fourteenth  Amendment  rights  whether 
arising  under  the  equal  protection  clause 
or  under  the  Due  Process  Clause. 

The  Jury  Selection  and  Service  Act 
of  1968  was  passed  which  provided  im- 
proved judicial  machinery  for  the  se- 
lection of  Federal  juries,  including  dis- 
missal of  indictments  or  stay  of  pro- 
ceeding by  the  Attorney  General  on  the 
ground  of  failure  to  comply  with  the 
Act's  provisions  in  petit  jury  selection. 
Mo  action  was  taken  on  this  recommen- 
dation with  respect  to  State  juries. 


19G3  report 


Recommendation  No.  2. 


This  was  re-enacted  in  Title  I  of  the 
Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968. 
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Recommend  No.  1: 


Recommendation  No.  6, 


Recommendation  No.  8: 


Recommendation  No.  8. 


Recommendation  No.  1, 


Recommendation  No.  5, 


HccominendatioH  No.  6. 


1965    REPORT 

ACTION    TAKEN 

This  was  enacted  under  Title  I  of  the 
Civil  Rights  Act  of  1968  for  certain 
enumerated  rights. 

Legislation  to  carry  out  this  recom- 
mendation was  passed  by  the  House, 
hut  not  by  the  Senate. 

In  the  1968  Omnibus  Crime  Control 
and  Safe  Streets  Act,  Congress  directed 
LEAA  to  concentrate  on  organized 
crime,  but  said  nothing  about  crimes 
of  racial  violence.  LEAA  funds  are 
available  for  this  purpose  but  it  is  up 
to  the  States  to  request  it. 

Education 

1959    REPORT 

The  Federal  Government  has  done 
this  once,  but  has  not  done  it  on  an 
annual  basis.  Some  states  have  con- 
ducted annual  surveys. 

Employment 

1961    REPORT 

In  1965,  Executive  Order  11246 
strengthened  equal  employment  oppor- 
tunity requirements  applicable  to  Fed- 
eral contractors,  providing  sanctions  in 
case  of  noncompliance. 

Increased  emphasis  has  been  placed 
on  training  and  employing  the  disad- 
vantaged, both  by  legislation,  including 
amendments  to  the  Manpower  Develop- 
ment and  Training  Act  and  the  Eco- 
nomic Opportunity  Act,  and  by  Presi- 
dential directive,  including  the  Job 
Opportunities  in  the  Business  Sector 
(JOBS)  program. 

Executive  Order  11478,  issued  in 
1968,  underlined  the  importance  of  such 
recruitment  effort  by  requiring  affirm- 
ative equal  employment  opportunity 
programs  by  Federal  agencies.  Under 
Executive  Order  11246.  Federal  con- 
tractors now  are  required  to  make 
affirmative  efforts  to  employ  minority 
persons. 


6S-773— 71 17 
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Housing  Recommendations 


1959    REPORT 


Recommendation  No.  6: 


Recommendation  No.   5: 


ACTION   TAKEN 

The  Department  of  Housing  and  Ur- 
ban Development  requires  that  every 
citizen  advisory  committee  have  a  mi- 
nority housing  subcommittee  with  mi- 
nority membership  in  order  to  obtain 
HUD  certification  of  its  workable  pro- 
gram for  community  improvement. 

In  May  1967,  the  Low  Rent  Public 
Housing  Manual  was  amended  to  in- 
clude a  section  requiring  that  new  proj- 
ects be  located  so  as  to  avoid  racial 
concentration.  The  policy  of  selecting 
sites  outside  of  present  centers  of  racial 
concentration  is  presently  under  con- 
sideration and  the  proposed  new  policy 
would  apply  to  all  HUD-assisted  low- 
income  housing. 


1962    REPORT 


Recommendation  No.   -£: 


The  National  Capital  Planning  Com- 
mission has  established  an  Urban 
Affairs  Committee  which  considers  mi- 
nority housing  problems. 


Miscellaneous  Recommendations 


19  63    MISSISSIPPI   INTERIM    REPORT 


Recommendation  No.  1: 


PL  90-284.  the  Civil  Rights  Act  of 
1968,  includes  federally  protected  activi- 
ties enumerated  in  this  recommenda- 
tion. 


1965  Agriculture  Report 


Recommendations  1,  2,  and  3. 


Recommendation  No.   4- 


Both  the  previous  and  current  Secre- 
taries of  Agriculture  have  issued  de- 
partmental directives  requiring  the 
elimination  of  discrimination  and  en- 
couraging minority  group  participation 
in  agriculture  programs.  The  most  re- 
cent of  these  was  the  Secretary's  Memo- 
randum #1662  dated  September,  1969, 
requiring  review  and  identification  of 
problem  areas  and  development  of 
specific  steps  to  eliminate  same.  Audits 
conducted  by  the  Inspector  General, 
FSDA  recently,  show  continuing  seg- 
regation in  extension  services  and 
significant  differentials  in  program 
benefits  and  in  the  decisionmaking 
process. 

The  Department  recently  established 
a  two-man  full-time  unit  whose  purpose 
is  the  improvement  of  existing  racial 
data  collection  systems.  Equal  oppor- 
tunity is  not  yet  considered  on  a  par 
with  other  measures  of  program  evalua- 
tion mechanisms. 
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U.S.  Commission  on  Civil  Rights 
Action  Taken  on  Commission  Recommendations:  1966-70  Reports 

Voting  Recommendations 

Political  Participation   Report — 1968 

Action  by  the  Attorney  General 


Recommendation  No.  1 

The  Attorney  General  should  assign 
examiners  under  Section  6  of  the  Voting 
Rights  Act  to  all  political  subdivisions 
where  Negro  registration  is  dispropor- 
tionately low. 
Recommendation  No.  2 

The  Attorney  General  should  request 
the  Civil  Service  Commission  to  assign 
Federal  observers  under  Section  8  of 
the  Act  to  attend  elections,  including 
party  precinct  meetings  and  conven- 
tions at  which  party  officials  are  elected, 
wherever  there  is  reasonable  cause  to 
believe  that  discrimination  will  occur 
at  the  election.  The  Attorney  General 
should  announce  publicly  in  advance  of 
the  election  that  Federal  observers  will 
be  present  and  should  assure  that  the 
observers  are  identified  as  Federal 
officials. 
Recommendation  No.  8 

The  Attorney  General  should  take 
steps  to  secure  in  each  State  and  polit- 
ical subdivision  in  which  tests  and  de- 
vices are  suspended,  or  in  which  dis- 
crimination prohibited  by  the  Voting 
Rights  Act  has  occurred,  the  appoint- 
ment in  each  precinct  of  election  officials 
broadly  representative  of  the  communi- 
ty, including  the  Negro  community, 
either  by  informal  means  or  by  invok- 
ing remedies  under  the  Act. 
Recommendation  No.  4 

The  Attorney  General  should  make 
full  use  of  the  sanctions  available  under 
the  Voting  Rights  Act  and  other  Federal 
laws  to  eliminate  other  practices  which 
deny  or  abridge  the  right  to  vote  on  ac- 
count of  race  or  color.  Such  practices 
include  racial  discrimination  in  the 
treatment  of  election  officials,  discrimi- 
nation against  candidates,  campaign 
workers,  and  poll  watchers  because  of 
their  irace,  and  exclusion  of  party  mem- 
bers from  precinct  meetings  or  failure 
to  accord  them  notice  or  equal  partici- 
pation because  of  their  race.  The  Attor- 
ney General  should  bring  suit  seeking 
to  withhold  certification  of  an  election 
wherever  there  is  evidence  of  discrim- 
ination which  may  have  affected  the 
outcome  of  the  election  or  deterred  vot- 
ing by  Negroes. 


action  taken 
This   recommendation    has 
followed. 


not   been 


The  Assistant  Attorney  General,  Civil 
Rights  Division,  has  informed  the  Com- 
mission by  letter  that  observers  will  be 
clearly  identifiable.  The  other  recom- 
mendations have  not  been  followed. 


This    recommendation    has   not   been 
followed. 


This  recommendation  has  not  been 
completely  implemented. 
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ACTION    TAKEN 

This   recommendation  has  not  been 
followed. 


The  Attorney  General  has  published 
proposed  guidelines  which  implement 
enforcement  of  Section  5. 


Recommendation  No.  5 

The  Attorney  General  should  (1)  in- 
struct Federal  observers  that  they  have 
a  duty  to  point  out  to  local  election 
officials  irregularities  affecting  Negro 
voters  and  (2)  take  whatever  other  ac- 
tion may  be  necessary  in  States  and 
political  subdivisions  covered  by  the  Act 
to  prevent  such  irregularities. 
Recommendation  No.  6 

The  Attorney  General  should  prompt- 
ly and  fully  enforce  Section  5  of  the  Act 
which  prohibits  States  or  political  sub- 
divisions in  which  tests  and  devices  are 
suspended  from  enacting  or  adminis- 
tering without  the  approval  of  the  U.S. 
District  Court  for  the  District  of  Co- 
lumbia or  the  U.S.  Attorney  General, 
any  standard,  practice,  or  procedure 
with  respect  to  voting  different  from 
that  in  force  on  November  1.  1964.  Sec- 
tion 5  should  be  invoked  against  both 
statutes  and  party  rules  enacted  after 
that  date,  including  those  governing 
elections,  election  districts,  and  qualify- 
ing and  running  for  office. 
Recommendation  No.  7 

If  the  Attorney  General  determines  or 
the  courts  rule  that  he  lacks  power  to 
take  any  of  the  actions  specified  in  (1) 
through  (6)  above,  he  should  seek 
amending  legislation  to  authorize  him 
to  take  such  action. 
Recommendation  No.  8 

The  President  should  request  and 
Congress  should  appropriate  additional 
funds  to  permit  the  hiring  of  sufficient 
personnel  to  carry  out  the  foregoing 
recommendations  and  otherwise  fully 
enforce  the  rights  of  all  citizens  to  full 
and  equal  political  participation  regard- 
less of  race. 

FEDERAL  PROGRAMS  OP  AFFIRMATIVE  ASSISTANCE 


This   recommendation 
followed. 


has  not  been 


The  President  in  his  Budget  for  Fis- 
cal Year  1972  has  requested  additional 
funds  and  personnel  for  the  Voting  and 
Public  Accommodations  Section  of  the 
Civil  Rights  Division,  Department  of 
Justice. 


Recommendation  No.  1 

The  resources  of  the  Executive  This  recommendation  has  not  been 
Branch  should  be  explored  for  the  pur-  followed, 
pose  of  establishing  an  affirmative  pro- 
gram to  encourage  persons  to  register 
and  vote.  Such  a  program  should :  ( a ) 
assure  better  dissemination  of  infor- 
mation concerning  the  iright  to  vote  and 
the  requirements  of  registration,  and 
(b)  to  provide  training  and  education  to 
foster  better  understanding  of  the  rights 
and  duties  of  citizenship  and  the  sig- 
nificance of  voting,  and  to  encourage 
persons  to  register  and  vote.  Congress 
should  appeal  the  1967  amendments  to 
the  Economic  Opportunity  Act  of  1964 
prohibiting  the  use  of  program  funds 
and  personnel  for  nonpartisan  voter 
registration  activity. 
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Action  Taken 
This   recommendation  has  not  been 
followed. 


There  has  been  some  implementation 
of  this  recommendation. 


Some  efforts  are  now  being  made  by 
the  national  Democratic  Party  to  carry 
out  these  recommendations. 


Recommendation  No.  2 

The  Federal  Government  should  pub- 
lish and  disseminate  information  about 
qualifying  for  office,  the  rights  of  can- 
didates and  voters,  and  the  duties  of 
election  officials  in  those  States  in 
which  tests  and  devices  are  suspended. 
Recommendation  No.  3 

The  Federal  Government  should  en- 
courage the  growth  of  local  legal  serv- 
ices programs,  particularly  in  rural 
areas,  and  these  should  be  authorized  to 
render  assistance  to  candidates  in  se- 
curing election  information. 


PROGRAMS   TO   REDUCE   ECONOMIC   DEPENDENCE 

Recommendation 

The     Federal     Government     should      This   recommendation 
undertake  to  reduce  the  economic  de-  followed, 
pendence  of  Negroes  to  permit  them  to 
participate  freely  in  voting  and  politi- 
cal activity. 

NATIONAL  POLITICAL  PARTIES 

Recommendation 

The  national  political  parties  should 
undertake  immediate  steps  to  require 
State  political  party  organizations,  as  a 
precondition  to  the  seating  of  their  dele- 
gations at  their  national  conventions, 
to— 

(1)  eliminate  all  vestiges  of  dis- 
crimination at  every  level  of  party 
activity  including  primary  elections, 
meetings,  and  conventions,  and  the 
election  and  appointment  of  party 
officials ; 

(2)  publicize  fully,  in  such  man- 
ner as  to  assure  adequate  notice  to 
all  interested  parties  (a)  the  time  and 
place  of  all  public  meetings  of  the 
party  at  every  level,  in  places  ac- 
cessible to,  and  large  enough  to  ac- 
commodate, all  party  members ;  (b)  a 
full  description  of  the  legal  and  prac- 
tical procedures  for  selection  of  party 
officers  and  representatives  at  every 
level;  and  (c)  a  full  description  of 
the  legal  and  practical  qualifications 
for  all  officers  and  representatives  of 
the  party  at  every  level ;  and 

(3)  take  affirmative  steps  to  open 
activities  to  all  party  members  re- 
gardless of  race. 

Prompt  action  by  the  national  politi- 
cal parties  before  and  at  their  forthcom- 
ing conventions  could  obviate  the  need 
for  legislation  by  Congress  to  establish 
specific  guidelines  covering  the  activi- 
ties of  political  parties  to  assure  the 
accomplishment  of  these  objectives. 


has    not    been 
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NEW    LEGISLATION    TO  PREVENT   DISCRIMINATION    AND   INTIMIDATON 

Recommendation  No.  1  action   taken 

Congress  should  (a)  broaden  the  This  recommendation  has  not  been 
Civil  Rights  Act  of  1968  to  provide  enacted, 
criminal  penalties  for  intimidation  of 
campaign  workers  and  to  reach  eco- 
nomic as  well  as  physical  intimidation ; 
(b)  authorize  victims  of  intimidation 
in  connection  with  all  forms  of  pro- 
tected political  activity  to  bring  civil 
actions  for  damages  and  injunctive  re- 
lief; and  (c)  provide  that  where  a  claim 
of  intimidation  in  connection  with  vot- 
ing or  political  activity  is  made  in  a 
civil  case,  a  rebuttable  presumption  of 
Unlawful  motive  shall  arise  upon  a 
showing  that  the  defendant  has  applied 
or  threatened  any  physical  or  economic- 
sanction  against  the  plaintiff  related  in 
time  to  his  voting  or  other  political 
activity. 
Recommendation  No.  2 

Congress  should  evaluate,  after  the       The  Voting  Rights  Act  Amendments 
1968  elections,  whether  practices  such   of  1970  carried  out  this  recommenda- 
as  those  described  in  this  report  persist   tion. 
in  States  and  political  subdivisions  in 
which  tests  and  devices  are  suspended. 

If  such  practices  continue  to  exist, 
Congress  should  extend  the  suspension 
in  such  States  and  subdivisions  for  an 
additional  period  of  time.  In  making  its 
judgment.  Congress  should  consider  the 
facts  in  this  report  and  whether  reme- 
dial steps  have  been  taken  by  the  States 
and  localities  involved. 
Recommendation  No.  3 

In  its  evaluation.  Congress  should  This  recommendation  has  not  been 
determine  whether  the  steps  taken  by  enacted, 
the  Department  of  Justice  and  the  vol- 
untary actions  of  political  parties  have 
eliminated  patterns  of  discrimination 
against.  Negro  voters  and  candidates 
in  particular  political  subdivisions.  If 
Congress  determines  that  these  actions 
have  not  proved  effective,  it  should  con- 
sider legislation  giving  the  Federal 
Government  greater  control  over  the 
electoral  process,  including  provisions 
authorizing  Federal  observers  to  render 
assistance  to  voters  in  marking  and 
casting  their  ballots  where  the  Attorney 
General  determines  that  such  assistance 
is  necessary  to  secure  15th  amendment 
rights. 

Education 


SOUTHERN    SCHOOL    DESEGREGATION     19G6-67     (19G7    REPORT) 


Recommendation   No.    1 

For  the  1967-68  school  year,  each 
school  district  operating  under  a  vol- 
untary free  choice  plan  should  be  re- 
quired to  fulfill  the  percentage  expec- 
tations concerning  student  desegrega- 
tion set  forth  in  the  1966  guidelines,  as 
amended. 


This  was  not  done,  but  freedom  of 
choice  has  been  eliminated  with  the 
adoption  of  over-all  desegregation 
plans  utilizing  zoning,  pairing,  etc. 
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Recommendation  No.  2 

For  the  1968-69  school  year,  and  for 
each  year  thereafter,  the  Department 
of  Health,  Education,  and  Welfare 
should  require  for  all  districts  winch 
have  not  achieved  substantial  desegre- 
gation throughout  the  system  a  signifi- 
cant increase  in  the  percentage  of  Negro 
students  attending  desegregated  schools 
and  in  the  pace  under  which  all-Negro 
schools  are  being  disestablished.  Free- 
dom of  choice  plans  should  be  accepted 
only  where  the  school  district  shows 
that  it  has  met  the  standards  of  the 
guidelines  and  there  has  been  no  ha- 
rassment or  intimidation  of  Negro 
parents  or  children  in  connection  with 
the  exercise  of  choices. 
Recommendation  No.  3 

The  Department  of  Health.  Educa- 
tion and  Welfare  should  require  that, 
by  the  1968-69  school  year,  schools  no 
longer  he  racially  identifiable  on  the 
basis  of  the  racial  composition  of  the 
faculty  or  staff.  For  the  1967-68  school 
year,  the  Department  should  require 
substantial  progress  toward  that  end. 
Recommendation  No.  // 

All  other  provisions  of  the  guidelines 
should  be  firmly  and  consistently  en- 
forced and  any  failure  or  refusal  to 
comply  with  the  requirements  or  stand- 
ards of  the  guidelines  should  result 
in  prompt  commencement  of  enforce- 
ment proceedings  if  efforts  to  obtain 
voluntary  compliance  fail.  The  Depart- 
ment of  Health.  Education,  and  Welfare 
should  supplement  its  reporting  re- 
quirements to  insure  that  the  provisions 
of  the  guidelines  requiring  (1)  the 
closing  of  segregated  schools  with  in- 
ferior facilities  or  inferior  educational 
programs:  (2)  desegregation  of  extra- 
curricular activities,  and  (3)  desegre- 
gation and  reorganization  of  transpor- 
tation systems,  are  being  met. 
Recommendation  No.  5 

The  Department  of  Health,  Educa- 
tion, and  Welfare  should  review  the 
enforcement  procedures  relating  to  all 
aspects  of  school  desegregation  to  en- 
sure that  desegregation  requirements 
are  firmly  and  consistently  applied  and 
that  districts  similarly  circumstanced 
are  treated  alike. 
Recommendation  No.  6 

The  Attorney  General  should  request 
the  courts  to  revise  existing  school  de- 
segregation orders  to  comply  with  the 
standards  previously  set  forth. 


ACTION    TAKEN 

This  recommendation  has  been  car- 
ried out  to  some  extent  although  nu- 
merous acceptable  plans  have  been  de- 
veloped, permitting  all  Negro  schools. 


HEW  policy  was  changed  to  require 
this  for  the  1969-70  school  year.  How- 
ever racially  identifiable  schools  on  the 
basis  of  staff  still  exists. 


This  has  not  been  done. 


This  has  not  been  done. 


The  Department  of  Justice  has  up- 
dated some  court  orders,  but  not  all. 
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Recommendation  No.  7 

The  Department  of  Health,  Education, 
and  Welfare  should  review  the  current 
procedures  for  gathering  school  de- 
segregation statistics  and  adopt  uniform 
procedures  designed  to  expedite  the 
collection  of  all  relevant  statistics  and 
the  compilation  of  such  statistics  in  a 
form  easily  usable  by  the  Department 
and  readily  accessible  to  all  interested 
government  agencies  and  private 
persons. 
Recommendation  No.  8 

Congress  should  appropriate  funds 
sufficient  to  enable  the  Department  of 
Health,  Education,  and  Welfare  to  meet 
estimated  manpower  requirements  for 
Title  VI  enforcement. 
Recommendation  No.  9 

Congress  should  enact  legislation 
specifically  authorizing  any  Negro  child 
and  his  parents  to  bring  a  civil  action 
for  injunctive  relief  and  damages 
against  private  persons  who  harass  or 
intimidate  him  in  any  manner  because 
of  his  race  and  his  enrollment  or  at- 
tendance at  any  public  school,  or  to  dis- 
courage or  prevent  him  because  of  his 
race  or  any  other  person  or  class  of  per- 
sons of  a  particular  race,  from  partici- 
pating in  such  activity.  The  Attorney 
General  should  be  authorized  to  sue 
on  behalf  of  such  a  victim  for  injunc- 
tive relief.  Criminal  sanctions  should 
be  imposed  against  any  persons, 
whether  acting  under  color  of  law  or 
otherwise,  engaging  or  attempting  to 
engage  in  such  harassment  or  intimi- 
dation. 
Recommendation  No.  10 

The  Secretary  of  the  Treasury  should 
request  an  opinion  of  the  Attorney  Gen- 
eral as  to  whether  Title  VI  of  the  Civil 
Rights  Act  of  1964  or  the  Internal 
Revenue  Code  authorizes  or  requires 
the  Internal  Revenue  Service  to  with- 
hold tax  benefits  presently  being  af- 
forded by  the  Service  to  racially 
segregated  private  schools,  or  whether 
congressional  action  is  necessary  to  as- 
sure that  such  benefits  are  withheld. 
The  Attorney  General  should  consider 
whether,  because  of  such  benefits,  the 
Federal  Government  is  so  significantly 
involved  in  private  school  segregation 
as  to  justify  legal  action  to  enjoin  the 
continued  operation  on  a  discriminatory 
basis  of  schools  receiving  such  benefits. 
If  the  Attorney  General  determines  that 
present  legal  authority  is  inadequate 
either  to  withhold  tax  benefits  or  to 
permit  the  institution  of  litigation,  he 
should  recommend  appropriate  legisla- 
tion to  the  President. 


ACTION    TAKEN 

HEW  reviewed  their  procedures  and 
adopted  a  uniform  method  of  data  col- 
lection, however,  the  relevant  statistics 
are  still  not  in  a  form  easily  usable  by 
the  Department  and  other  interested 
persons. 


In  1970,  Congress  voted  to  raise  HEW 
funds  and  additional  manpower  was 
assigned  to  the  Title  VI  compliance 
section. 

Title  I  of  the  Civil  Rights  Act  of  1968 
provides  for  criminal  sanctions  against 
persons,  whether  or  not  acting  under 
color  of  law  by  force  or  threat  of  force 
for  engaging  in  such  harassment.  The 
recommendation  that  the  minority 
child,  his  parents  or  the  Attorney  Gen- 
eral be  authorized  to  sue  on  behalf  of 
such  a  victim  for  injunctive  relief  or 
damages  has  not  been  enacted. 


This  has  not  been  done.  A  suit  was 
filed  by  private  litigants  to  require  the 
Internal  Revenue  Service  to  withhold 
tax  benefits  to  racially  segregated  pri- 
vate schools.  After  a  temporary  injunc- 
tion was  issued  against  the  Internal 
Revenue  Service,  they  reversed  their 
position  and  issued  regulations  barring 
tax  benefits  to  private  schools  that  prac- 
tice discrimination. 
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Racial  Isolation   in   the  Public   Schools — 1967  Report 


Recommendation  No.  1 

Congress  should  establish  a  uniform 
standard  providing  for  the  elimination 
of  racial  isolation  in  the  schools. 
Recommendation  Xo.  2 

Congress  should  vest  in  each  of  the  50 
States  responsibility  for  meeting  the 
standard  it  establishes  and  should  allow 
the  States  maximum  flexibility  in  devis- 
ing appropriate  remedies.  It  also  should 
provide  financial  and  technical  assist- 
ance to  the  States  in  planning  such 
remedies. 
Recommendation  No.  3 

The  legislation  should  include  pro- 
grams of  substantial  financial  assistance 
to  provide  for  construction  of  new  facili- 
ties and  improvement  in  the  equality  of 
education  in  all  schools. 

Welfare 


ACTION    TAKEN 

This  has  not  been  enacted. 


This  has  not  been  enacted,  but  Con- 
gress has  appropriated  funds  and  pro- 
vided for  technical  assistance  to  the 
States  in  planning  remedies. 


This  has  not  been  enacted. 


CHILDREN     IN     NEED 19GG REPORT 


R<  commendation  Xo.  1 

That  the  Federal  Government  estab- 
lish a  national  minimum  standard  for 
public  assistance  payments  below  which 
no  State  may  fall  and  continue  to  re- 
ceive Federal  assistance,  and  that  the 
Federal  Government  provide  additional 
financial  assistance  to  help  the  States 
reach  and  maintain  this  standard. 
Recommendation  No.  2 

The  the  Federal  Government  adopt 
guidelines  for  State  methods  of  admin- 
istration which  would  eliminate  those 
policies  and  procedures  which  tend  to 
defeat  the  goals  of  the  ADC  program. 


This  has  been  proposed  by  the  Presi- 
dent in  the  Family  Assistance  Act  of 
1070. 


This  has  not  been  done. 


TITLE    VI 


ONE    YEAR    AFTER — 1966    REPORT 


Recommendation  No.  1 

Proceed  immediately  to  apply  sanc- 
tions where  negotiations  have  failed  to 
correct  violations  of  Title  VI. 
Recommendation  No.  2 

Conduct  immediate  surveys  and 
thorough  field  inspections  to  determine 
the  extent  to  which  discrimination  con- 
tinues to  exist  in  federally  assisted  pro- 
grams. 

l&ecommendatiqn  Xo.  3 

Establish  for  its  programs  the  affirma- 
tive goals  of  actual  participation  on  a 
desegregated   basis'   in  all  the  benefits 
offered. 
Recommendation  Xo.  4 

Institute  regular  reporting  systems 
and  program  evaluation  sufficient  to 
identify  areas  of  noncompliance  and 
racial  differentials  in  benefits  received 
in  each  program  and  facility. 


This  has  been  done. 


An  extensive  field  survey  program 
was  undertaken  in  the  area  hospitals 
and  more  limited  reviews  have  been  un- 
dertaken of  state  administered  continu- 
ing programs  in  the  areas  of  health, 
welfare  and  vocational  rehabilitation. 


This  has  not  been  done. 


Reporting  systems  to  identify  areas 
of  noncompliance  have  been  established. 
but  no  such  reporting  systems  have  been 
established  to  identify  racial  differen- 
tials in  benefits  received  in  each  pro- 
gram and  facility. 
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Housing 


RACIAL    ISOLATION    IN  THE    PUBLIC     SCHOOLS — 1967     REPORT 


Recommendations  No.  5  and  6 

The  Commission  recommended  that 
the  President  and  Congress  give  consid- 
eration to  legislation  which  will : 

5.  Prohibit  discrimination  in  the  sale 
or  rental  of  housing,  and 

6.  Expand  programs  of  Federal  assist- 
ance designed  to  increase  the  supply  of 
housing  throughout  metropolitan  areas 
within  the  means  of  low  and  moderate 
income  families. 
Recommendations  No.  7  and  8 

The  Commission  recommended  that 
the  Department  of  Housing  and  Urban 
1  K'velopment : 

7.  Require  as  a  condition  for  approval 
of  applications  for  low  and  moderate 
income  housing  projects  that  the  sites 
will  be  selected  and  the  projects  planned 
in  a  nondiscriminatory  manner  that  will 
contribute  to  reducing  residential  racial 
concentrations  and  eliminating  racial 
isolation  in  the  schools. 

8.  Require  as  a  condition  for  approval 
of  urban  renewal  projects  that  reloca- 
tion will  be  planned  in  a  nondiscrimina- 
tory manner  that  will  contribute  to  re- 
ducing residential  racial  concentrations 
and  eliminating  racial  isolation  in  the 
schools. 


ACTION    TAKEN 

Title  VIII  of  the  Civil  Rights  Act  of 
1968  prohibits  such  discrimination. 


This  was  done  in  S.  205.1(g)  of  the 
Low  Rent  Housing  Manual  of  the 
Department  of  Housing  and  Urban 
Development. 


FEDERAL    INSTALLATIONS    AND   EQUAL    HOUSING   OPPORTUNITY — 1370    REPORT 


Recommendation 

The  President  should  issue  an  Execu- 
tive Order  establishing  a  uniform  policy 
of  site  selection  governing  location  and 
expansion  of  Federal  installations, 
aimed  at  facilitating  employment  oppor- 
tunities for  lower-income  and  minority 
group  Federal  employees  and  expanding 
housing  opportunities  for  lower-income 
and  minority  group  families  outside 
areas  of  existing  poverty  and  minority 
group  concentrations. 


This  recommendation  has  been  fol- 
lowed in  part  through  issuance  of 
Executive  Order  11512,  which  directs 
Federal  departments  and  agencies  to 
be  guided  by  the  criterion  of  the  avail- 
ability of  lower-income  housing  in  se- 
lecting sites  for  their  installations. 


FOR  ALL  THE  PEOPLE 


BY  ALL  THE  PEOPLE — 10  7  0  REPORT 


Recommendation  No.  1 

Every  State  and  local  government 
should  adopt  and  maintain  a  program  of 
employment  equality  adequate  to  fulfill 
its  obligation  under  the  equal  protection 
clause  of  the  14th  amendment  to  assure 
that  current  employment  practices  are 
nondiscriminatory  and  that  the  continu- 
ing effects  of  past  discriminatory  prac- 
tices are  undone. 


The  Commission  knows  of  no  State  or 
local  government  which  has  undertaken 
a  comprehensive  across-the-board  pro- 
gram of  affirmative  action  to  improve 
equal  opportunity  in  its  employment 
practices. 
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Recommendation  No.  2 

Congress  should  amend  Title  VII  of 
the  Civil  Rights  Act  of  1964  by  eliminat- 
ing the  exemption  of  State  and  local 
governments  from  the  coverage  of  Title 
VII.  and  by  conferring  on  the  Equal  Em- 
ployment Opportunity  Commission  the 
power  to  issue  cease  and  desist  orders 
to  correct  violations  of  Title  VII. 
Recommendation  No.  3 

The  President  should  seek  and  Con- 
gress should  enact  legislation  authoriz- 
ing the  withholding  of  Federal  funds 
from  any  State  or  local  public  agency 
that  discriminates  against  any  employee 
or  applicant  for  employment  who  is  or 
would  be  compensated  in  any  part  by,  or 
involved  in  administering  the  program 
or  activity  assisted  by,  the  Federal 
funds. 
Recommendation  No.  J/ 

Pending  congressional  action  on  the 
above,  the  President  should  (1)  direct 
the  Attorney  General  to  review  each 
grant-in-aid  statute  under  which  Fed- 
eral financial  assistance  is  rendered  to 
determine  whether  the  statute  gives  the 
agency  discretion  to  require  an  affirma- 
tive program  of  nondiscrimination  in 
employment  by  recipients  of  funds 
under  the  program  ;  and  (2)  require  all 
Federal  agencies  administering  statutes 
affording  such  discretion  to  impose  such 
a  requirement  as  a  condition  of  assist- 
ance. In  the  event  the  Attorney  General 
determines  that  under  a  particular 
statute  the  agency  does  not  have  the 
discretion  to  impose  such  a  requirement, 
he  should  advise  the  President  whether 
he  has  power  to  direct  the  agency  to  do 
so.  If  the  Attorney  General  advises  the 
President  that  he  lacks  such  power  in  a 
particular  case,  the  President  should 
seek  appropriate  legislation  to  amend 
the  statute. 


ACTION    TAKEN 

Xo  action  taken. 


This  has  not  been  done. 


This  has  not  been  done. 


Administration  of  Justice — Mexican  Ameeicans  and  the  Administration  of 
Justice  in  the  Southwest — 1970  Report 

law  enforcement 


Recommendation  No.  1 

The  Commission  recommends  that 
Congress  enact  legislation  authorizing 
civil  actions  by  the  Attorney  General 
against  law  enforcement  officers  and 
agencies  to  enjoin  patterns  of  discrimi- 
natory treatment  as  well  as  interfer- 
ence with  lawful  organizational  efforts 
of  minorities  in  furtherance  of  their 
civil  rights. 


No  action  taken. 
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Recommendation  No.  2 

The  Commission  recommends  that 
Congress  amend  42  U.S.C.  S.  1983  which 
provides  Federal  civil  remedies  for  po- 
lice malpractice,  to  make  the  govern- 
mental hodies  which  employ  officers 
jointly  liable  with  those  officers  who 
deprive  persons  of  their  civil  rights. 
Recommendation  No.  3 

The  Commission  recommends  that 
the  Department  of  Justice  review  and 
revise  its  procedures  for  ascertaining 
whether  there  have  been  violations  of 
18  U.S.C.  241,  18  U.S.C.  242,  and  Title  I 
of  the  Civil  Rights  Act  of  1968,  the 
statutes  which  impose  criminal  penal- 
ties for  misconduct  of  police  officers  to- 
ward citizens.  Such  measures  should 
include : 

(a)  the  requirements  of  a  full,  rather 
than  merely  a  preliminary  investiga- 
tion, by  the  Federal  Bureau  of  Investi- 
gation in  a  higher  percentage  of  cases 
before  a  decision  is  made  that  a  com- 
plaint lacks  prosecutive  merit; 

(b)  increased  supervision  of  the  Bu- 
reau's investigative  practices,  including 
more  frequent  reinvestigation  of  com- 
plaints by  the  Department's  attorneys. 
Recommendation  No.  4 

The  Commission  recommends  that  the 
Civil  Rights  Division  increase  the  man- 
power available  for  prosecuting  viola- 
tions of  IS  U.S.C.  241  and  242  by  law 
enforcement  officials,   including: 

(a)  the  hiring  of  a  number  of  crimi- 
nal lawyers  specializing  in  prosecution, 
and 

(b)  the  establishment  of  a  unit  of 
independent  investigators. 
Recommendation  No.  5 

The  Commission  recommends  that 
States  take  steps  to  control  and  lessen 
the  injuries  to  individual  rights  created 
by  police  abuse  of  authority.  Such  steps 
should  include  administrative  proce- 
dures for  rapid  and  adequate  compen- 
sation of  claims  for  injuries  suffered 
through  police  malpractices. 
Recommendation  No.  6 

The  Commission  recommends  that  in- 
ternal complaint  procedures  of  police 
departments  be  handled  by  independent 
agencies  or  boards  within  the  depart- 
ments with  an  independent  investiga- 
tive staff  and  the  power  to  recommend 
appropriate  disciplinary  action  against 
officers  guilty  of  misconduct.  A  com- 
plainant should  have  a  right  to  be  pres- 
ent at  the  hearings  of  such  agencies  or 
boards  and  be  represented  by  counsel 
who  may  cross-examine  witnesses. 


ACTIOX 

No  action  taken. 


TAKEN 


No  action  taken. 


There  has  been  a  general  increase  in 
manpower  in  the  Civil  Rights  Division. 


The  Commission  is  unaware  of  any 
action  on  this  recommendation. 


The  Commission  is  unaware  of  any 
action  on  this  recommendation. 
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JUEIES 

Recommendation  No.  1  action  taken 

The  Commission  recommends  that  No  action  taken. 
Congress  enact  legislation  to  insure 
that  no  person  be  excluded  from  service 
as  a  grand  or  petit  juror  on  State  juries 
on  aecoiint  of  race,  color,  religion,  sex, 
national  origin,  or  economic  status.  This 
statute  should  require  the  revision  of 
State  jury  selection  systems,  substitut- 
ing random  selection  of  jurors  on  the 
basis  of  objective  and  comprehensive 
lists,  such  as  voter  registration  lists  or 
actual  voting  lists,  for  keyman  systems 
or  other  systems  vesting  undue  discre- 
tion in  judges,  jury  commissioners,  or 
clerks.  The  Federal  statute  should  also  : 

I  a  I  require  State  courts  to  keep  rec- 
ords of  jury  selection  by  race  and  major 
ethnic  categories,  including  Spanish 
surname.  Such  records  also  should  in- 
clude the  race  and  major  ethnic  cate- 
gory of  jurors  peremptorily  challenged  ; 

(b)  require  State  courts,  where  rep- 
resentative panels  result  in  an  unrepre- 
sentative jury  because  members  of  a 
group  are  eliminated  by  English  lan- 
guage disability,  to  call  a  proportion- 
ately larger  number  of  persons  from 
that  group  as  veniremen,  to  insure  a 
fair  chance  of  a  representative  jury  ; 

( c )  require  the  State  to  increase  the 
pay  to  jurors  and  shorten  the  terms  of 
grand  juries,  to  facilitate  service  by 
poor  people. 

HAIL 

Recommendation  No.  I 

The    Commission    recommends    that        No  action  taken.  California,  however, 
the    States    should    enact    bail    reform    had   existing  Bail  Reform   Legislation 
legislation  designed  to  ensure  that  in-    at  the  time  of  the  report. 
digent  defendants  will  not  be  unfairly 
detained  in  jail  until  trial  because  they 
•are    unable    to    afford    the    traditional 
tash  bail. 
Recommendation  Xo.  2 

All  persons  should  be  brought  before        No  action  taken, 
a    judicial    officer    to    be    charged   and 
given  an  opportunity  to  seek  release  on 
bail  or  on  their  own  recognizance  with- 
out unnecessary  delay. 

REPRESENTATION    BY    COUNSEL 

Recommendation  Xo.  1 

Legal  assistance  should  be  made  avail-  No  action  taken, 
able  to  every  indigent  defendant  im- 
mediately ;:fter  his  arrest  in  all  crim- 
inal cases  arising  in  State  and  local 
courts  regardless  of  the  nature  of  the 
charge. 

In  order  to  implement  this  recom- 
mendation, the  State  should  establish 
statewide  systems  of  legal  representa- 
tion for  defendants  in  all  criminal 
cast  ;. 
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ACTION 

No  action  taken. 


TAKES 


Recommendation  No.  2 

Congress  should  amend  the  Economic 
Opportunity  Act  of  1964  to  repeal  the 
provision  which  prohibits  Legal  Serv- 
ices Programs  (LSP)  funded  by  the 
Office  of  Economic  Opportunity  (OEO) 
from  representing  defendants  in  crim- 
inal cases. 

Recommendation  No.  3 — Mexican  Amer- 
ican lawyers 

Congress  should  substantially  increase 
the  funds  available  to  the  Office  of  Eco- 
nomic Opportunity  (OEO)  for  programs 
designed  to  help  law  schools  recruit  and 
train  Mexican  American  law  students. 


LANGUAGE  DISABILITY  AND  INEQUALITY  BEFOEE  THE  LAW 


No  action  taken. 


Recommendation  No.  1 

The  States  in  the  Southwest  should 
establish  programs  for  the  recruitment, 
training,and  employment  of  court  inter- 
preters to  be  used  in  areas  where  there 
are  large  concentrations  of  Mexican 
Americans. 
Recommendation  No.  2 

State  and  local  governments  in  the 
Southwest  should  establish  programs 
for  training  in  conversational  Spanish 
for  those  individuals  responsible  for  the 
administration  of  justice  in  areas  of  the 
Southwest  where  there  are  large  concen- 
trations of  Mexican  Americans. 

Bilingual  capability  in  Spanish  and 
English  should  be  recognized  by  Fed- 
eral, State,  and  local  agencies  responsi- 
ble for  the  administration  of  justice  as 
a  special  qualification  for  employment 
in  areas  of  the  Southwest  where  there 
are  large  concentrations  of  Mexican 
Americans. 

PARTICIPATION 

Recommendation  No.  1 

The  Commission  recommends  that 
State  and  local  law  enforcement  agen- 
cies establish : 

(a)  affirmative  recruitment  programs 
specially  designed  to  increase  the  num- 
ber of  Mexican  American  law  enforce- 
ment personnel ; 

(b)  training  programs  to  increase 
the  ability  of  Mexican  Americans  and 
other  minority  persons  employed  by  law 
enforcement  agencies  to  obtain  promo- 
tions to  supervisory  positions. 
Recommendation  No.  2 

Law  enforcement  agencies  should  re- 
view their  qualifications  for  appoint- 
ment and  eliminate  those  which  may  not 
be  job-related  and  which  may  tend  to 
discriminate  against  Mexican  American 
applicants. 


No  action  taken. 


No  State  action.  Several  local  com- 
munities have  provided  bilingual  train- 
ing. 


No  State  action, 
ment. 


Some  local  recruit- 


No  action  taken. 
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No  major  action.  The  Department  of 
Justice,  however,  has  appointed  a  Mex- 
ican American  attorney  to  serve  as  a 
field  representative  in  Houston,  Texas, 
as  part  of  the  Civil  Rights  Division. 


Recommendation  No.  3  action  taken 

The  President  of  the  United  States  No  action  taken, 
and  the  Governors  of  the  five  South- 
western States  of  Arizona,  California, 
Colorado,  New  Mexico,  and  Texas 
should  use  their  powers  to  appoint  qual- 
ified Mexican  American  attorneys  to 
the  Federal  and  State  courts. 
Recommendation  No.  4 

The  Department  of  Justice,  including 
the  Federal  Bureau  of  Investigation, 
should  take  aflirmative  action  under  its 
continuing  equal  employment  opportu- 
nity program  both  to  hire  additional 
Mexican  Americans  in  the  Southwest 
and  particularly  to  train  and  promote 
their  present  Southwestern  Mexican 
American  employees  into  supervisory 
and  professional  level  positions.  The 
Civil  Service  Commission  should  review 
and  evaluate  the  equal  employment  op- 
portunity of  the  Department  of  Justice 
ensure  that  this  program  will : 

.   .   .  provide  the  maximum  feasible 

opportunity  to  employees  to  enhance 

their  skills  so  they  may  perform  at 

their  highest  potential  and  advance  in 

accordance  with  their  abilities.  .  . 

I  should  caution,  however,  that  it  would  be  a  mistake  to  rely  on  a 
purely  mathematical  yardstick.  Some  of  our  recommendations  have 
been  made  with  the  full  knowledge  that  prospects  for  immediate  adop- 
tion were  dim.  We  have  known  that  some  of  our  recommendations 
were  politically  unrealistic,  but  the  Commission  has  refused  to  let  nar- 
row political  realities  stay  its  hand.  Rather,  we  have  tended  to  take  a 
broad  and  optimistic  view  of  what  is  politically  realistic.  Some  of  our 
recommendations,  frankly,  have  been  ahead  of  their  time,  but  we  have 
not  abandoned  hope  that  their  time  eventually  will  come. 

There  is  a  good  reason  for  taking  a  broad  view  of  political  reality. 
Even  if  a  recommendation  has  little  chance  of  early  adoption,  it  is  at 
least  thrust  into  the  arena  of  public  discussion.  Our  hope  and  convic- 
tion is  that  public  discussion  can  hasten  the  adoption  of  a  recommenda- 
tion which  might  be  politically  unrealistic  at  the  time  it  is  made. 

Indeed,  quite  often  this  has  happened.  When  we  recommended  Fed- 
eral voter  registrars  in  1959,  for  example,  the  idea  was  dismissed  as 
politically  unrealistic;  6  years  later,  however,  Federal  registrars  be- 
came a  key  provision  of  the  Voting  Rights  Act  of  1965.  Likewise,  a 
series  of  Commission  recommendations  in  the  late  1950's  and  early 
1960's  became  title  VI  of  the  1964  Civil  Rights  Act,  prohibiting  dis- 
crimination in  federally  assisted  programs. 

The  Commission's  1967  report  on  "Racial  Isolation  in  the  Public 
Schools''  supplies  an  example  of  an  idea  whose  time  has  not  yet  come. 
In  that  report,  we  recommended  a  national  standard  of  school  integra- 
tion. Although  this  idea's  time  has  not  yet  arrived,  there  are  signs  that 
it  is  fast  approaching. 
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I  am  sure  that  the  members  of  this  subcommittee  have  been  follow- 
ing the  developments  of  this  month  in  the  field  of  equal  housing  op- 
portunity. We  believe  the  Commission  played  a  key  role  in  stimulating 
these  developments.  First,  there  was  our  report  of  last  May  pointing  to 
housing  as  the  principal  area  of  Federal  civil  rights  retreat.  Then,  on 
June  10,  we  reported  failings  in  the  section  235  program  for  lower 
income  homeownership.  Finally,  there  were  our  announced  hearings 
on  suburban  access,  which  we  held  in  Washington  last  week  for  about 
three  and  a  half  days.  In  the  language  of  football,  I  think  the  officials 
with  fair-housing  responsibilities  "heard  footsteps."  If  such  is  the 
case,  it  is  further  evidence  of  why  the  Commission's  effectiveness  can- 
not be  gaged  entirely  in  formal  terms  of  how  many  recommendations 
have  been  adopted  and  how  many  have  not. 

As  I  have  indicated,  the  only  real  power  we  possess  is  the  power 
to  document  and  report  facts,  in  the  hope  that  public  opinion  will  be 
marshaled  behind  our  recommendations.  The  elements  of  continuity 
and  followup  are  highly  important  in  this  process,  and  I  would  like  to 
explain  briefly  why. 

Most  study  commissions  cease  to  exist  when  they  subnvlt  their  final 
report.  As  a  result,  no  structure  remains  behind  to  catalog  recommen- 
dations adopted  and  to  followup  by  determining  which  of  those 
adopted  are  being  effectively  implemented. 

The  Commission  on  Civil  Rights  in  recent  years  has  made  followup 
one  of  its  major  missions.  In  its  earlier  years,  the  Commission  func- 
tioned in  a  manner  typical  of  temporary  Commissions,  issuing  reports 
every  2  years  and  moving  on  to  something  else.  But  in  the  last  few 
years,  the  Commission  has  been  giving  increasing  emphasis  to  follow- 
up.  The  foremost  example  is  the  report  on  "the  Federal  Civil  Rights 
Enforcement  Effort,"  which  was  issued  last  October.  This  report  illus- 
trates several  ways  in  which  the  Commission  on  Civil  Rights  differs 
from  the  traditional  pattern  of  study  commissions. 

First,  the  idea  for  that  report  was  not  generated  by  an  outside  re- 
quest. Rather,  the  idea  came  from  within  the  Commission  itself. 

Second,  the  basis  for  undertaking  the  study  was  the  knowledge  and 
experience  accumulated  by  the  Commission  down  through  the  3-ears. 
Through  our  investigations  and  working  relationships  with  Federal 
agencies,  we  knew  civil  rights  laws  were  not  being  properly  imple- 
mented. We  decided  to  pinpoint  what  had  gone  wrong. 

Third,  and  most  important,  was  the  followup  ingredient.  Having  re- 
ported in  October  on  Federal  failure  to  implement  civil  rights  laws, 
we  resolved  not  to  let  the  heat  that  had  been  put  on  the  Federal 
bureaucracy  cool. 

So  last  February  we  sent  questionnaires  to  Federal  agencies  to  ascer- 
tain what  had  been  done  about  the  findings  and  recommendations  of 
last  October.  What  we  learned  unfortunately  confirmed  the  necessity 
for  the  followup.  We  learned  that  virtually  nothing  had  changed. 
Not  one  major  recommendation  had  been  adopted. 

After  the  questionnaires  went  out,  however,  there  was  a  flurry  of 
activity.  In  part  through  the  intervention  of  Leonard  Garment  and 
George  Shultz  of  the  White  House  staff,  a  number  of  steps  were  taken 
to  implement  Commission  recommendations.  These  steps  were  enumer- 
ated in  a  followup  report,  "Seven  Months  Later,"  which  was  issued 
in  May. 
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The  action  taken  thus  far  exists  largely  on  paper.  There  are  promises 
of  action,  to  be  fulfilled  later,  and  preludes  to  action.  The  Commission's 
next  step,  in  addition  to  prodding  more  agencies  to  move  off  the  dime,  is 
assess  implementation  of  the  promises  and  proposals.  A  second  foHoW- 
up  report,  "One  Year  Later/'  will  be  issued  in  the  Fall. 

Senator  Kennedy.  If  I  may  interrupt  you  at  this  point,  as  I  under- 
stand you.  you  circulated  this  questionnaire  to  various  agencies? 

Father  Hesburgh.  That  is  correct. 

Senator  Kennedy.  And  then  you  had  this  action  by  Mr.  Garment 
and  Mr.  Shultz,  this  intervention  i 

Father  Hesburgh.  That  is  correct. 

Senator  Kennedy.  Now,  did  you  get  directly  back  from  these  agen- 
cies the  responses  from  the  questionnaires  ? 

Did  they  come  back  I 

Father  Hesburgh.  Yes  we  did.  We  got  them  directly.  We  also  were 
able  to  review  the  questionnaires  they  sent  to  Garment  and  Shultz. 

Senator  Kennedy.  They  sent  a  copy  of  the  questionnaires  to  Mr. 
Garment  and  Mr.  Shultz  with  the  responses  they  were  going  to  send 
back  to  you  \ 

Father  Hesburgh.  That  is  correct.  We  reviewed  them  at  that  point 
and  were  able  to  make  recommendations  directly  to  Mr.  Garment  and 
Mr.  Shultz.  We  are  interested,  Mr.  Chairman.  I  might  just  say,  in 
getting  action  and  we  couldn't  care  less  who  gets  credit  for  it. 

I  should  add  we  are  going  to  followup  with  another  report  entitled 
''One  Year  Later." 

Senator  Kennedy.  It  follows  up  the  various  agencies  ? 

Father  Hesburgh.  That  is  right. 

Senator  Kexxedy.  When  you  continue  the  followup,  do  you  hav 
particular  files  when  you  periodically  ask  for  progress  reports? 

Father  Hesburgh.  That  is  correct. 

Senator  Kennedy.  And  will  those  be  made  available  to  the  Commis- 
sion and  to  the  public  as  well  ? 

Father  Hesburgh.  That's  right.  We'll  put  out  a  periodic  6-months 
report,  and  this  will  continue  to  show  exactly  where  we  stand. 

The  relative  speed  with  which  Federal  agencies  have  reacted  to  the 
report  on  the  "Federal  Enforcement  Effort*'  is  unusual  for  us  and 
for  study  commissions  generally.  As  I  mentioned  previously,  some  of 
our  recommendations  have  been  highly  controversial  and  have  been 
debated  for  years.  We  welcome  the  controversy  and  the  debate,  and 
I  am  sure  other  study  commissions  do  also. 

The  response  we  do  not  welcome  is  silence.  This  is  the  worst  possible 
response,  for  absolutely  nothing  constructive  can  come  of  it.  For  the 
Commissioners  themselves,  the  feeling  is  one  of  frustration,  of  some- 
how having  been  used  for  the  ignoble  purpose  of  merely  ventilating 
a  problem  without  doing  anything  about  it.  For  the  public,  the  result 
is  a  deadening  of  interest  and  a  curtailment  of  debate. 

In  your  statement  several  weeks  ago,  Mr.  Chairman,  you  suggested 
a  mechanism  that  would  require  Government  officials  to  make  a  timely 
response  to  the  findings  and  recommendations  of  study  commissions. 
I  believe  such  a  mechanism  is  desirable.  Most  commissions  go  out  of 
existence  once  their  reports  are  issued.  Their  members  are  helpless, 
except  in  individual  capacities  to  do  anything  toward  getting  their 
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recommendations  implemented  or  even  discussed.  It  is  difficult  to  con- 
duct a  dialog  when  one  of  the  parties  is  not  participating;.  A  mecha- 
nism of  the  sort  you  have  suggested,  Mr.  Chairman,  would  have  the 
value  of  assuring  open  discussion  of  matters  that  should  be  openly  dis- 
cussed. We  simply  cannot  allow  the  hard  work  of  distinguished  study 
commissions  to  be  canceled  out  by  silence. 

There  are  some  who  fear  that  public  debate  of  controversial  issues 
will  heighten  the  controversy,  breed  greater  discord,  and  divide  the 
country.  Neither  I  nor  the  Commission  shares  this  pessimistic  view. 
We  believe  that  decisions  on  the  great  domestic  issues  of  race  and 
social  injustice  will  be  made  with  good  sense  and  compassion  if  the 
Nation  is  sufficiently  informed.  We  do  not  regard  debate  as  divisive, 
but  rather  as  a  healthy  means  of  aiding  Americans  and  their  elected 
representatives  in  understanding  and  dealing  effectively  with  the  tow- 
ering issues  that  are  facing  us. 

I  hope  tliis  gives  you  some  idea,  Mr.  Chairman,  of  how  the  Commis- 
sion on  Civil  Rights  operates  and  how  it  views  its  work.  I  shall  be 
happy  to  try  to  answer  any  questions  you  might  have  with  the  help  of 
my  associates. 

Senator  Kennedy.  On  page  5  of  your  testimony,  the  fourth  or  fifth 
line  of  the  first  complete  paragraph,  you  say : 

"This  aspect  of  our  factfinding  activity  is  based  on  the  conviction 
that  if  the  American  people  are  fully  aware  of  the  facts  concerning 
racial  injustice,  they  will  act  to  end  it." 

Is  that  a  hope  or  a  conviction,  Father  ? 

Father  Hesburgh.  I  think  it  is  both.  It  is  a  hope  because  these 
problems  are  of  a  different  magnitude  than  in  the  past  and  if  the 
experience  of  the  past  means  anything,  I  think  it  will  somehow  but- 
tress this  hope.  Let  me  explain. 

We  had  a  very  difficult  problem  with  voting  in  the  State  of  Missis- 
sippi. We  held  hearings  in  Jackson,  Miss.,  that  were  very  painful,  I 
think,  for  everyone  involved,  for  ourselves,  our  staff,  the  people  who 
testified,  and  the  people  of  Mississippi.  I  was  impressed  at  the  time 
that  the  public  services  in  Mississippi,  at  least  the  television  services 
and  the  newspaper  services,  those  who  serve  the  public,  were  honest 
enough  to  give  a  full  reporting  of  these  hearings  and  to  put  much  of 
the  testimony  on  statewide  television.  I  think  that  was  a  complete 
change  of  attitude  and  at  this  point,  by  means  of  many  of  the  facts 
that  were  displayed,  I  think  it  helped  greatly  to  eventually  clean  up 
that  situation  where  many  counties  in  Mississippi  had  a  majority  of 
Negro  citizens  and  not  one  registered  to  vote.  And  today  that  is  al- 
most completely  changed  around  although  there  are  still  some  con- 
tinuing difficulties. 

And  I  think  that  making  the  people  fully  aware  led  to  the  Voting 
Rights  Act,  which  was  probably  the  most  effective  Civil  Rights  Act 
we  have  yet  in  this  country. 

Senator  Kennedy.  Does  it  seem  to  you  that  we  run  through  a  spec- 
trum of  degrees  of  general  acceptance  in  the  various  areas  where 
there  are  civil  rights  issues  ?  It  seems  to  me  that  on  voting,  there  has 
been  a  general  acceptance  now,  is  that  correct  ? 

Father  Hesburgh.  That  is  correct. 

Senator  Kennedy.  And  perhaps  next  there  will  be  acceptance  of 
public  accommodations,  of  transportation,  and  the  use  of  buildings. 
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The  third  aspect  of  the  problem,  which  will  probably  be  a  good  deal 
more  difficult,  would  be  perhaps  in  the  area  of  education.  And  the 
fourth  item  may  be  employment,  and  the  fifth,  housing,  I  suppose. 

Father  Hesburgh.  I  would  put  housing  last. 

Senator  Kennedy.  Housing  would  be  last?  And  I  think  employ- 
ment and  education  perhaps  vary  in  different  parts  of  the  country, 
depending  to  some  extent  on  the  unemployment  level. 

Do  you  think  that  those  are  probably  the  principal  areas  where  dis- 
crimination still  exists  ? 

Father  Hesburgh.  Yes,  and  I  would  add  one  more  to  that  list,  the 
administration  of  justice. 

Senator  Kennedy.  The  administration  of  justice?  Where  would 
that  be? 

Father  Hesburgh.  That,  I  think,  would  probably  be  somewhere 
toward  the  end  of  the  list  on  certain  aspects  of  it  like  the  use  of  minor- 
ity groups  for  jury  service  or  the  discrimination  that  occurs  in  the 
administration  of  justice  by  police  on  occasion. 

Senator  Kennedy.  Or  the  use  of  minorities  to  serve  on  draft  boards? 

Father  Hesburgh.  Yes,  serving  on  draft  boards. 

Senator  Kennedy.  And  police  departments. 

Father  Hesburgh.  Jailers,  and  so  forth.  And  I  think  the  whole  ques- 
tion of  the  treatment  of  minorities  in  the  area  of  justice  requires  a 
good  deal  of  effort  that  we  haven't  had  the  time  or  money  to  pursue 
thus  far  but  we  hope  to. 

Senator  Kennedy.  Is  it  your  feeling  that  the  American  people 
don't  understand  that  there  is  still  segregation  in  the  schools  both 
North  and  South?  I  thought  this  was  a  hopeful  note  you  sounded.  I 
would  like  to  believe  that  it  is  true,  and  I  think  it  has  to  be  true.  If  it 
is  not,  I  think  this  country  has  more  difficult  days  still  ahead  of  it. 

But  I  am  just  wondering  what  we  really  have  to  do  to  get  some 
movement  in  these  areas  which  are  the  more  difficult — education,  em- 
ployment, housing,  and  so  forth  ? 

Father  Hesburgh.  I  would  say  those  last  three  are  very  much  inter- 
connected: the  housing,  the  education,  and  the  employment.  I  think 
you  can't  solve  any  one  of  those  without  solving  the  other  two.  They 
are  completely  interdependent.  I  believe  the  easiest  one  to  get  a  handle 
on  would  be  the  housing.  Of  course,  it  is  a  difficult  problem,  yet  the 
administration  of  equal  opportunity  in  housing  is  very  obvious,  for 
example,  we  just  put  out  a  study  of  the  235  housing  program  for  lower- 
income  homeownership  that  showed  that  despite  all  of  the  effort  to 
formulate  those  laws  and  set  out  the  ideals  of  those  laws,  the  net  effect 
was  that  the  housing  was  mainly  for  the  blacks  in  the  inner  city  and 
only  for  the  whites  in  the  suburbs  which  formed  a  kind  of  white  ring 
in  the  suburbs  around  the  black  inner  city. 

This,  of  course,  immediately  affects  job  opportunity  for  blacks  be- 
cause the  job  opportunities  are  moving  to  the  suburbs  with  the  whites. 
As  long  as  we  don't  solve  that  housing  problem  of  discriminatory  and 
crowded  housing  in  the  ghettos  of  our  inner  cities,  we  are  not  going 
to  solve  the  problems  of  the  black  youngsters  getting  a  decent  educa- 
tion because  ghetto  schools  are  by  definition  bad  schools. 

And  as  long  as  the  education  problem  exists,  it  leads  to  dropouts  and 
delinquents,  and  young  lives  surrounded  by  failure  and  drugs  and  all 
of  the  rest  of  the  things  that  happen  in  the  ghetto  and  then  employ- 
ment lags. 
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So,  you'll  have  these  problems  as  long  as  the  housing  is  in  the  ghetto, 
the  schooling  is  in  the  ghetto,  and  as  long  as  the  ghetto  doesn't  have 
access  to  jobs.  The  jobs  are  moving  to  the  suburbs  and  the  suburbs 
would  like  to  remain  only  white  and  in  a  sense  not  be  invaded  by  these 
people  from  the  ghetto  and  as  a  result,  we  are  not  going  to  solve  the 
total  problem  unless  we  clear  up  the  three  aspects,  but  mainly  housing. 

I  would  like  to  say  that  as  far  as  the  school  desegregation,  I  believe 
the  South  will  solve  the  problem  far  better  than  the  North.  I  think  the 
myth  of  de  facto  segregation  in  the  North  is  really  a  myth  because 
what  we  have  is  de  jure  segregation  as  a  result  of  the  administration 
and  enforcement  of  the  various  housing  codes  which  permits  the  de 
facto  housing  or  segregated  housing  situation.  And  my  only  point 
here  is  that  the  Federal  Government,  I  think,  shouldbe  bound  to 
undo  what  it  has  created 

Senator  Kennedy.  Just  for  my  own  education,  could  you  explain  to 
me  a  bit  more  about  housing,  how  that  works  ? 

I  know  a  little  from  the  experience  of  my  own  community — an  area 
like  Roxbury,  for  example,  initially  was  sort  of  "blue  blood*"'  and  then 
very  heavily  Irish  and  then  heavily  Italian  and  now  it  is  black. 

I  can  think  of  several  different  kinds  of  discrimination  against  any 
of  those  groups,  but  how  does  the  enforcement  of  the  various  housing 
codes  work  to  keep  housing  patterns  segregated? 

Father  Hesburgh.  What  we  have  found  is.  and  this  of  course  is  a 
long  program  with  some  progress  in  it  but  not  all  that  much,  we  found 
that  over  the  years,  first  of  all,  there  was  a  feeling  throughout  the 
North,  curiously  the  South  had  more  of  a  salt  and  pepper  distribution 
of  housing,  but  throughout  the  North  there  was  a  very  serious  feeling 
by  most  people  that  blacks  should  be  kept  in  their  own  housing  areas. 
And  I  remember  in  the  early  hearings  of  this  Commission  we  found 
that  even  houses  that  were  repossessed  by  the  Veterans'  Administra- 
tion, that  blacks  were  shown  houses  only  if  they  were  inhabited  by 
black  veterans  and  black  veterans  were  never  shown  houses  that  were 
formerly  inhabited  by  whites. 

So  there  was  a  separate  housing  market,  a  dual  housing  market, 
which  was  pretty  much  backed  up  by  FHA  loans  and  all  of  the  rest 
of  it.  Subsequently  all  of  the  housing  programs,  which  purported  to 
be  about  $40  billion,  operated  the  same  way.  So  $40  billion  later  and 
many  years  later  any  many  Executive  orders  later  and  many  Federal 
laws  later,  we  have  a  pattern  throughout  this  country  where  the  great 
majority  of  blacks  are  concentrated  in  the  ghettos  of  the  cities  and 
the  great  majority  of  whites  have  fled  to  the  surrounding  suburbs  to 
form  a  kind  of  white  noose  around  the  cities. 

We  have  found  as  a  result  of  this,  jobs  have  also  tended  to  flee  from 
the  central  cities  to  the  suburbs.  We  have  found  that  the  problem  was 
compounded  by  the  concentration  of  larger  numbers  of  black  people 
in  the  part  of  the  city  that  has  the  lowest  tax  base,  where  schools  are 
the  worst  and  where  failure  compounded  failure  and  this  was  passed 
on  to  succeeding  generations. 

Much  of  this  wTe  have  really  tried  to  solve  and  we  have  had;  a  good 
deal  of  action  on  housing.  Even  just  this  past  week  we  had  our  hearing 
in  Washington  on  suburban  access.  I  think  even  Secretary  Romney 
had  to  admit  that  there  still  exists  throughout  this  country  by  all  sorts 
of  unspoken  methods  on  the  part  of  brokers,  real  estate  dealers,  on 
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the  part  of  lending  agencies,  lending  agencies  helped  by  the  Federal 
Government,  a  pattern  of  dual  housing  markets.  One  for  blacks  and 
one  for  whites.  There  have  been  all  kinds  of  studies  which  show  that 

the  black  dollar  is  only  worth  50  cents  when  buying  a  house 

Senator  Kennedy.  In  terms  of  mortgage  rates? 
Father  Hesburgh.  Mortgages,  higher  interest  rates,  also  in  terms 
of  a  former  practice  of  block  busting  which  means  you  got  the  white 
people  scared  and  bought  the  houses  for  half  their  value  and  then 
sold  them  for  twice  their  value  to  blacks.  I  think  there  is  a  greater 
recognition  now  that  these  problems  exist. 

The  curious  thing  is  that  during  the  years  of  our  Commission's 
activities,  we  have  had  great  success  over  the  years  in  getting  these 
housing  laws  and  Executive  orders  passed  but  now  our  big  problem 
is  to  change  the  mentalities  of  the  people  administering  them  so  that 
in  fact  they  do  work  and  they  use  the  whole  arsenal  of  laws  at  their 
disposal.  The  dismal  fact  is  we  are  not  using  them  anywhere  near 
the  way  they  should  be  if  the  Government  is  going  to  follow  its  own 
laws. 

Senator  Thurmond.  Mr.  Chairman  ? 
Senator  Kennedy.  I  would  be  glad  to  yield  to  you. 
Senator  Thurmond.  Mr.  Chairman,  I  have  been  called  for  a  vote 
on  the  floor.  I  have  been  glad  to  have  you  here,  Father  Hesburgh. 
Father  Hesburgh.  Thank  you,  Senator,  I  am  glad  to  see  you  again. 
Senator   Kennedy.    In    The   Federal   Civil  Rights   Enforcement 
Effort,  you   reported   that,   "Measured   by   a   realistic   standard   of 
results,  progress  in  ending  inequity  has  been  disappointing";  that, 
"a  national  pattern  of  continuing  abridgment  of  the  rights  of  mi- 
nority citizens  persists";  that,  "the  mechanisms  established  by  Fed- 
eral   agencies   charged   with    responsibility    for   administering    and 
enforcing  fair  employment  laws  have  been  patently  neglected";  that, 
in  short,  "the  Federal  civil  rights  effort  has  been  inadequate  to  redeem 
in  full  the  promise  of  true  'equal  protection  of  the  laws'  for  all 
Americans." 

Father  Hesburgh.  Yes,  sir. 

Senator  Kennedy.  How  do  you  think  blacks  can  have  any  confi- 
dence in  a  system 

Father  Hesburgh.  If  I  were  a  black  I  would  be  discouraged.  I 
think  I  would  be  frustrated.  And  I  think  the  reason  is  that  we  have 
had  this  enormous  surge  of  interest,  that  the  Commission  was  able  to 
capitalize  on  during  the  time  of  this  surge  of  interest  and  concern 
about  civil  rights  and  because  of  the  assassinations  of  a  number  of 
civil  rights  champions  and  as  a  result  of  that,  I  think  the  nation  felt 
rather  ashamed  and  it  also  reacted  to  some  violence  that  was  occurring 
in  a  Avay  that  the  nation  often  reacts  to  violence.  It  finally  gets 
around  to  doine;  something. 

I  think  it  is  a  horrible  excuse  for  doing  something  because  in  a 
sense  it  rewards  violence  and  that  is  a  bad  principle  for  a  government 
to  act  upon. 

Senator  Kennedy.  If  that  is  the  case,  what  hope  is  there  that  you 
are  going  to  see  progress  in  these  areas  ? 

Fatner  Hesburgh.  Well,  the  only  way  I  see  is  by  keeping  the  pres- 
sure on  and  that  is  the  function  of  this  Commission.  I  don't  suppose 
there  is  anv  Commission  in  town  more  unpopular  than  this  one  and 
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that  is  because  we  have  been  pressuring  for  over  a  decade  to  get  these 
laws  passed. 

Senator  Kennedy.  Well,  let  me  say  there  are  .a  lot  of  us  who  feel 
this  is  really  one  of  the  most  important  and  basic  committees.  You 
might  have  some  strong  enemies  but  you  have  some  strong  friends  too. 

Father  Hesburgh.  Well,  Mr.  Senator,  the  thing  that  bothers  me  is 
that  I  have  had  four  Presidents  in  a  row  tell  me  the  racial  situation 
is  the  most  important  domestic  problem  that  we  have  in  this  Nation 
but  yet  our  total  budget  is  about  a  fourth  of  the  cost  of  an  F-lll  or 
maybe  a  fifth  of  that,  but  last  time  I  looked  it  up  it  was  less  than  a 
fourth  of  the  cost. 

Now,  this  is  another  cause  of  frustration  on  the  part  of  minorities  as 
well  as  on  the  part  of  young  people.  If  indeed  I  can  quote  four  Presi- 
dents to  this  effect,  starting  with  Eisenhower  continuing  to  Nixon, 
that  this  is  the  most  important  domestic  problem  facing  the  Nation, 
then  one  begins  to  wonder  how  important  it  is  if  our  budget  last  year 
was  $3,250,000  with  a  supplement  of  a  little  under  $200,000  for  pay 
raises  and  we  are  having  difficulty  even  keeping  that  figure  for  this 
year. 

I  didn't  come  here  to  put  on  a  budget  presentation  or  plea  but  I 
think  that  it  speaks  to  part  of  the  problem  you  raised,  that  part  of  the 
frustration  is  that  it  is  obvious  that  if  the  Commission  has  some  lever  - 
age  and  has  demonstrated  that  it  can  get  60  percent  of  its  recommen- 
dations in  civil  rights  passed  into  Federal  law  and  has  made  enormous 
effort  to  keep  in  force  the  administration  of  these  laws  now  on  the 
books  and  is  making  some  progress  in  this  field — and  we  have  50  States 
to  operate  in  plus  monitoring  of  this  enormous  Federal  bureaucracy 
in  Washington — it  is  obvious  that  you  can't  do  it  on  that  level  of 
support.  When  you  consider  the  defense  budget,  for  example 

Senator  Kennedy.  Doesn't  that  show  something? 

Father  Hesburgh.  Sure,  it  shows  priorities  that  are  extremely  weak. 
It  happened  this  year,  at  least  in  the  Presidential  budget,  that  some 
of  the  gaps  that  we  noted  in  this  large  report  regarding  provision  of 
more  people  for  enforcement  in  the  various  large  cities  that  haven't 
enforced  title  VI.  for  example,  or  other  civil  rights  provisions  have 
been  provided  with  more  people  for  this  year.  At  EEOC,  for  example, 
we  just  last  week  wrote  a  letter  trying  to  get  their  new  proposal  sup- 
ported. They  asked  for  $10  million  and  they  got  $5  million.  Our  pro- 
vision this  year  was  for  $400,000  more,  if  you  can  imagine  a  budget  at 
that  level  for  an  effort  of  this  size,  and  we  are  going  to  be  lucky  if  we 
get  the  same  budget  we  had  last  year. 

Now,  I  am  saying  that  if  you  ask  youngsters  how  they  determine 
what  the  priorities  are,  they  say  simply  look  at  the  Federal  budget 
and  see  where  the  money  goes.  If  you  go  down  a  list  of  things  budgeted 
in  the  Federal  budget  and  you  see  that  one  airplane  with  a  very  bad 
record  as  an  airplane  is  getting  four  times  as  much  as  the  total  effort 
of  the  U.S.  Commission  on  Civil  Rights,  I  think  that  tells  you  some- 
thing about  the  priorities  of  this  country. 

Senator  Kennedy.  That  is  what  disturbs  me.  Father,  as  I  am  sure 
it  does  you.  That  is  why  I  am  just  wondering  what  we  are  going  to 
need  in  this  Nation  really  to  make  some  meaningful  progress  on  the 
things  that  remain  to  be  done. 
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I  think  we  have  a  clear  indication  in  the  threat  of  cuts  in  your  budget 
and  now  in  the  battle  that  you  are  having  over  the  lack  of  enforcement 
in  the  Federal  agencies.  You  pointed  out  rather  dramatically  what 
needs  to  be  done  in  housing,  jobs,  and  education,  and  still  these  things 
aren't  being  done.  You  pointed  out  the  only  time  we  get  things  done 
about  campus  unrest  is  when  we  have  campus  disorders;  the  only  time 
we  appear  to  get  anything  done  for  the  poor  is  when  Ave  have  riots, 
and  the  only  time  we  get  anything  done  in  gun  control  is  when  we 
have  other  problems. 

You  have  studied  this  and  given  it  a  great  deal  of  time.  Why  can't 
the  Nation  really  do  something  once  and  for  all  in  the  area  of  civil 
rights  (  What  is  it  goinc;  j-0  take  to  £et  us  to  do  something? 

Father  Hesburgii.  Well,  that  is  what  I  keep  asking  myself  and  I 
take  to  heart  the  fact  that  we  have  gone  a  long  way  from  where  we 
were  14  years  ago  but  a  lot  of  people  have  been  killed  in  the  effort,  a 
lot  of  people  have  been  frustrated  in  the  effort  and  yet  we  haven't 
made  anywhere  near  the  progress  we  should  make  if  we  are  going  to 
fulfill  the  promise  of  our  Constitution  and  our  Bill  of  Eights. 

And  I  suppose  in  these  endeavors  you  just  keep  trying  and  we  have 
worn  out  a  lot  of  people  and  in  trying  we  have  had  a  terrible  time 
when  you  consider  that  if  you  could  take  our  total  budget  for  14  years, 
I  think  it  would  be  shocking  if  compared  to  the  budget  we  have  spent 
for  frivolous  things — at  least,  in  my  mind,  frivolous  compared  to  what 
we  spent  on  the  Commission's  budget — because  we  have  probably 
spent  more  money  on  the  Monument  Commission  than  for  civil  rights 
for  the  whole  country. 

Of  course,  I  am  not  thinking  here  just  of  the  U.S.  Commission  on 
Civil  Rights.  There  are  many  other  agencies  involved  in  enforcement. 
The  simple  fact  is  that  in  terms  of  priorities,  in  the  amount  of  people 
you  can  put  to  work  on  this  kind  of  effort,  we  have,  for  example,  be- 
tween 150  and  160  people  working  in  this  area  doing  the  total  work 
of  this  Commission.  And  we  have  to  maintain  them  through  volun- 
tary action  because  we  haven't  enough  money.  And  we  have  to  re- 
spond to  the  problems  in  50  States  and  the  District  of  Columbia.  We 
have  to  be  a  clearing  house  for  the  whole  Nation  to  try  to  continue  en- 
forcement and  interest  in  civil  rights  both  by  putting  out  studies  that 
show  progress  we  have  made  and  at  the  same  time  to  respond  to  the 
enormous  problems  like  housing  and  unemployment  and  schooling. 

And  we  must  put  out  studies  like  our  racial  isolation  study  which 
recommends  a  national  standard  of  school  integration  and  we  have 
put  out  about  60  books  and  the  facts  you  will  find  in  the  footnotes 
on  practically  all  of  the  great  decisions  of  civil  rights,  including  those 
of  the  Supreme  Court,  and  when  you  consider  the  past  14  years,  it  has 
just  been  the  dogged  determination  of  a  lot  of  people — and  I'm  not 
trying  to  put  a  halo  on  myself  or  anyone  else — it  has  just  been  through 
the  dogged  determination  of  a  lot  of  people  that  has  made  this  Com- 
mission work.  And  I  think  if  it  weren't  for  some  hope  that  we  are 
making  a  lot  of  progress  and  we  are  going  to  make  a  lot  more,  people 
wouldn't  stay  at  it. 

Senator  Kennedy.  Let  me  ask  you  this.  Father,  whether  you  are 
prepared  to  say  that  there  should  be  a  continuation  of  the  Commis- 
sion after  1973  ? 
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Father  Hesburgh.  Well,  I  must  say  that,  and  I  am  speaking  for 
myself  and  speaking  for  the  other  commissioners  who  have  been  as- 
sociated over  the  years  in  and  out  of  the  Commission,  we  have  at  our 
own  particular  meetings  as  a  Commission  not  taken  a  stand — any 
official  stand  in  this  regard.  Our  Commission  runs  out  a  year  from 
next  January  and  our  continuations  in  the  past  have  been  at  times 
for  2  years  and  at  times  for  4  years,  and  as  I  mentioned  in  my  longer 
testimony,  it  has  been  like  the  "Perils  of  Pauline."  We  once  got  con- 
tinued life  as  a  rider  to  a  peanut  subsidy. 

Senator  Kennedy.  That  subsidy  is  sometimes  most  important. 

Father  Hesburgh.  That  is  right.  Anyway  that  is  how  it  got  through 
that  year.  And  imagine  what  this  will  do  to  a  staff.  And  our  work 
depends  enormously  on  a  dedicated  staff. 

When  I  consider  our  financial  resources  compared  to  the  magni- 
tude of  the  job  to  be  done,  I  am  always  amazed  that  we  do  as  much  as 
we  do  when  we  have  this  uphill  battle  for  meager  funds,  year  after 
year  just  to  be  able  to  continue  to  do  what  we  do.  And  despite  all 
of  this,  we  have  people  working  on  Saturday  and  Sunday,  working 
for  nothing,  which  is  not  too  common  in  the  Government. 

Senator  Kennedy.  Would  you  be  willing  be  express  a  personal  view 
on  civil  rights  in  this  country  or  would  you  rather  not  ? 

Father  Hesburgh.  Well,  I  have  a  broad-range  view  that  has  been 
growing  over  the  vears.  I  don't  think  a  number  of  people  would  agree 
with  this  and  I  don't  think  it  is  necessary  that  they  do  but  if  you 
want  my  view,  I  think  we  are  coming  to  a  kind  of  watershed  in  this 
country  in  the  matter  of  civil  rights  that  might  more  broadly  be  faced 
in  terms  of  human  rights.  It  seems  to  me  that  the  battles  we  were  faced 
with  in  1957  when  we  had  millious  of  people  who  couldn't  register 
to  vote,  we  had  a  dual  school  system  in  the  South,  which  doesn't 
exist  anymore,  a  de  jure  school  system,  we  had  all  kinds  of  condi- 
tions where  people  couldn't  ,^et  a  room,  couldn't  get  a  drink  of  water 
or  couldn't  even  get  buried  in  certain  areas,  that  all  has  been  pretty 
well  cleaned  up. 

We  still  have  a  tremendous  number  of  problems  in  housing,  employ- 
ment, and  schools  that  are  going  to  take  enormous  effort,  especially 
to  break  through  the  housing  problems,  and  I  think  if  we  could  do 
that,  we  would  be  taking  a  great  step  in  civil  rights.  We  also  have  the 
administration  of  justice  problems  as  they  pertain  particularly  to 
blacks  and  Mexican  Americans.  We  have  a  whole  range  of  problems 
involving  the  Indians  and  Eskimos  which  we  haven't  begun  to  touch. 

My  thought  is  you  might  enlarge  the  vision  of  the  American  dream 
beyond  tin-  purely  poht.ical  rights  in  our  national  documents  of  Gov- 
ernment, in  our  Bill  of  Eights  and  our  Constitution,  if  we  take  the 
broader  view  of  the  totality  of  human  rights  that  this  country  is  dedi- 
cated to  today,  in  fact,  these  would  include  economic,  social,  cultural, 
and  educational  rights,  and  if  we  perhaps  had  a  commission  that 
would  direct  itself  to  the  totality  of  these  rights  not  just  the  Bill  of 
Rights  or  the  Constitution  but  the  wider  ranges  of  ecjOiioniic,  social, 
cultural,  and  education  rights,  and  would  get  into  deUiils  such  as  rights 
for  children  or  rights  for  women  or  rights  for  old  people,  this  would 
give  us  the  kind  of  sweeping  justice  I  think  that  the  country  was 
originally  organized  to  meet  as  a  place  of  new  and  bright  opportu- 
nity for  the  oppressed  people  of  the  world. 
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I  think  it  would  give  you  a  kind  of  vision  to  aim  at  which  would 
become  very  appropriate  for  the  year  1976  which  is  the  200th  anni- 
versary of  this  country. 

I  think  if  you  were  to  compare  our  basic  political  civil  rights  with 
the  broader  statement  of  the  United  Nations  Declaration  of  Human 
Rights  and  the  two  protocols  that  followed  the  Declaration,  the  po- 
litical and  civil  rights  protocol  and  the  other  protocol  for  economic, 
social,  educational,  and  cultural  rights,  I  think  it  would  give  a  broader 
sweep  to  this.  Some  people  would  object  to  this  and  say  look,  you  have 
enough  problems,  you  shouldn't  take  on  any  more  but  I  think,  per- 
haps, sometimes  when  you  are  having  trouble  getting  a  limited  job 
done,  you  can  even  take  on  a  larger  job  with  a  larger  vision.  That 
would  at  least  attract  an  adequate  budget  and  adequate  staff  to  do 
the  job. 

And  I  must  admit  to  a  certain  amount  of  discouragement.  I  am  the 
only  original  member  of  the  Commission  left,  since  it  was  founded 
in  1957  by  the  original  law  and  I  must  .admit  after  I  got  the  news  yes- 
terday that  the  House  Appropriations  Committee  has  given  us  $57,000 
less  than  we  had  last  year,  you  wonder  why  you  keep  going. 

Of  course,  we  still  have  the  Senate  to  face  and,  of  course,  the  whole 
House  to  face,  but  I  must  say  that  the  greatest  work  going  into  this 
Commission  has  been  voluntary  work,  and  I  would  say  included  in 
that  is  not  just  the  voluntary  work  on  the  part  of  the  Commissioners 
who  gave  far  beyond  the  time  they  were  paid  a  wage  for,  a  very  low 
amount  of  money,  but  on  the  part  of  the  staff  that  also  worked  over- 
time and  also  did  an  enormous  amount  of  work  because  they  believe 
in  this. 

Now,  with  a  broader  kind  of  commission,  perhaps  with  a  broader 
vision  and  scope  of  human  rights  that  would  enlarge  the  total  vision 
of  the  country,  it  is  conceivable  that  we  might  get  younger  people 
interested  in  human  rights.  It  is  conceivable  that  we  might  attract 
more  money  too  because  we  wouldn't  seem  to  bear  down  just  on  those 
rights  that  people  feel  right  close  to  the  bone  like  who  is  going  to  live 
next  door,  but  by  enlarging  the  vision  we  would  be  saying  this  is  what 
America  really  stands  for,  these  are  our  priorities.  And  I  hope  with 
that  enlarged  vision  people  would  be  ashamed  to  say  that  all  of  the 
money  we  can  scrape  up  in  a  multimillion-dollar  budget  is  $3  or  $4 
million  for  this  activity. 

Senator  Kenxedy.  Father,  you  have  outlined  in  some  detail  the 
areas  of  greatest  need  and  have  stated  quite  eloquently  the  represen- 
tations that  have  been  made  to  you  by  four  Presidents  of  what  has  to 
be  done  in  the  area  of  civil  rights.  You  have  outlined  the  problems 
that  you  have  had  in  getting  an  adequate  budget,  staffing,  and  financ- 
ing, and  you  have  stated  as  well  the  basic  and  rather  fundamental 
roadblocks  that  are  placed  in  the  way  of  making  some  meaningful 
progress  in  education,  housing,  and  other  fields. 

Can  you  tell  us  what  you  think  this  country  will  look  like  if  we 
don't  start  making  some  progress  in  these  areas? 

Father  Hesburgh.  I  think  it  is  inevitable,  I  could  write  you  a 
scenario  and  I  don't  want  to  paint  too  dismal  a  picture,  but  realistically 
I  think  what  we  are  really  headed  for  is  a  divided  country  and 
certainly   not  the  country   represented   by   that   motto — e   pliiribus 
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unum — of  one  country  made  out  of  many  elements,  but  it  would  con- 
sist of  two  countries.  We  have  a  situation  now  where  we  have  two 
kinds  of  education :  the  people  who  get  a  good  education  and  people 
who  get  a  bad  education.  And  people  who  get  a  good  education  are 
mainly  affluent  and  white.  People  who  get  a  poor  education  are  usually 
poor  and  black  or  Mexican  American,  or  Indian.  There  also  are  poor 
whites,  of  course,  but  the  people  who  are  mostly  getting  the  poor  edu- 
cation are  the  blacks  in  our  inner  cities. 

And  I  think  another  division  in  our  country  would  certainly  be 
those  with  hope  and  those  without  hope.  And  I  think  many  minorities 
today  are  more  frustrated  and  without  hope. 

And  I  think  it  would  be  a  country  of  rich  and  poor  with  a  widen- 
ing gap  between  the  rich  and  poor.  And  I  think  it  would  be  a  country 
that  would  be  more  characterized  by  hatreds  between  classes  of  people 
and  tension  and  strife  and  violence  at  times  when  frustrations  bursts 
out  into  violence  between  these  two  separate  classes. 

I  think  it  would  be  a  country  of  blighted  cities  and  beautiful  suburbs 
surrounding  them.  And  I  think  it  would  be  a  demonstration  each  day 
to  the  people  living  in  the  blighted  cities  that  they  don't  really  matter, 
that  thev  don't  have  much  hope,  that  they  don't  have  much  of  a  future. 

And  I  can't  describe  this  country  as  having  much  prospect  for  civil 
peace.  I  know  that  people  too  often  today  think  of  peace  in  terms  of 
law  and  order  and  it  is  a  kind  of  catch  phrase.  If  von  come  to  the  Halls 
of  Congress  and  say  my  program  is  for  law  and  order,  you  find  you 
get  the  money  rather  quickly.  I  could  name  a  few  law  and  order  agen- 
cies that  got  enormous  amounts  of  money  at  the  time  we  were  fighting 
to  get  a  couple  of  hundred  thousand  and  lost  the  battle.  And  yet  I 
don't  believe  any  country  will  either  get  law  and  order  or  has  a  right 
for  law  and  order  unless  law  and  order  is  a  kind  of  environment  with- 
in which  we  work  for  equality  of  opportunity  and  a  greater  degree  of 
justice  for  all  of  the  citizens  of  that  country. 

I  think  law  and  order  is  not  nn  end  in  itself.  I  think  it  is  an  atmos- 
phere, an  environment  within  which  vou  work  for  greater  equality  of 
opportunity  and  a  greater  measure  of  justice  for  all.  And  I  think  it  is 
a  sad  day  when  large  numbers  of  people  in  the  large  cities  feel  frus- 
trated and  hopeless  and  say  to  themselves  it  is  not  our  law,  it  is  some- 
body else's  and  it  is  a  law  that  represents  repression  and  it  creates 
order  for  them  but  ours  is  only  the  order  that  is  imposed  on  us  and 
it  is  an  order  that  represents  the  status  quo,  not  change  for  a  better 
life,  and  not  hope. 

It  is  easy  to  enjoy  that  kind  of  law  and  order  if  you  are  one  of  those 
who  has  hope  and  has  a  good  status  quo,  but  if  you  are  in  a  miserable 
situation,  law  and  order  for  you  just  means  the  end  of  hope  and  that 
is  why  I  think  that  a  country  will  not  get  and  doesn't  deserve  law  and 
order  unless  we  are  deeply  committed  and  dedicated  to  greater  justice 
for  everybody. 

I  have  found  even  with  the  matter  of  campus  unrest  which  is  a  very 
popular  discussion  subject  nowadays,  you  have  very  little  problem 
maintaining  law  and  order  if  the  students  see  that  every  time  they 
have  an  idea  that  means  a  better  campus  or  a  better  svstem  of  justice 
or  better  living  conditions  or  better  understanding,  that  you  are  en- 
thused about  it,  about  the  things  they  are  concerned  about  and  you 
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share  their  priorities  for  the  Nation  as  well  as  they  do,  then  they  will 
listen  when  you  say  look  we  don't  want  violence,  we  don't  want  vul- 
garity, we  don't  want  a  display  of  irrationality  inside  the  university. 

I  think  where  the  thing  really  falls  apart  is  when  they  see  a  person 
in  the  university  trying  to  impose  law  and  order  by  repression  or  any 
other  means  and  at  the  same  time  not  being  interested  in  justice  and 
not  giving  time  to  the  creation  of  justice  and  social  programs  and  all 
of  the  rest  of  it  because  the  students  can  then  truly  say  you  are  just 
trying  to  keep  the  status  quo  and  that  is  what  we  are  upset  about.  Then 
law  and  order  goes  out  the  window  very  quickly.  So,  I  think  this  is 
two  sides  of  the  same  coin. 

I  am  certainly  for  law  and  order  but  for  law  and  order  while  creat- 
ing an  environment  in  this  country  whereby  we  can  become  more  com- 
mitted to  justice  and  equality  which  would  make  law  and  order  a  crea- 
tive reality  and  not  just  a  means  to  keep  the  status  for  inequity. 

Senator  Kennedy.  You  know,  listening  to  you,  Father,  it  appears 
to  me  you  are  prety  well  describing  what  the  situation  is  today,  and 
perhaps  it  will  become  even  worse  unless  we  start  really  making  a  lot 
more  rapid  progress  in  the  areas  that  you  have  outlined.  I  think  you 
stated  it  very  eloquently,  but  why  is  this  enormously  simple  and  rather 
fundamental  concept  so  difficult  for  many  people  to  understand? 
Americans  apparently  have  a  sense  of  fairness  and  justice.  I  think 
they  should  understand  that  blacks  want  a  decent  place  to  live,  a  de- 
cent education  for  their  children,  and  an  opportunity  to  work.  "Why 
is  it  so  difficult  for  the  American  people  to  understand  I 

What  is  wrong  either  with  our  leadership  or  our  culture  or  our  re- 
ligious leaders  or  business  leaders  that  makes  this  such  an  extraordi- 
narily difficult  thing  for  Americans  to  understand  ? 

Father  Hesbitigii.  Well,  I  keep  thinking  we  need  a  kind  of  moral 
awakening.  I  don't  want  to  start  preaching  here,  because  it  is  too  easy 
for  me  in  my  profession  to  do.  But,  I  would  have  to  say  the  problem 
runs  from  the  very  bottom  to  the  very  top  of  society ;  it  runs  to  both 
leaders  and  followers  and  it  calls  for  both  education  and  inspiration. 

Senator  Kennedy.  As  a  matter  of  fact,  I  wish  there  were  more 
priests  that  would  start  talking  about  this  and  start  preaching. 

Father  IIesbuegh.  I  have  been  talking  about  it  too  much,  I  think, 
from  reading  my  morning  mail. 

But  the  fact  is  that  this  runs ■ 

Senator  Kennedy.  How  about  those  loaves  and  fishes  again  ? 

Father  Hesburgh.  Well,  a  lot  of  people  tell  me:  go  back  and  read 
your  Bible  and  get  off  our  backs,  but  I  am  not  going  to  get  off  any- 
body's back,  because  no  matter  what  your  religion  is  it  seems  to  me 
that  here  is  the  very  core  of  what  everybody's  religion  is,  to  have  jus- 
tice, and  to  be  a  loving  neighbor. 

It  seems  to  me  that  we  need  a  lot  of  things  in  the  country  generally. 
We  need  inspirational  leadership  at  the  top,  and  we  need  followership 
right  down  the  line.  There  is  no  point  in  having  inspirational  leader- 
ship that  is  so  far  ahead  that  nobody  is  listening  to  leaders  any  more. 
And  I  find  that  anytime  anyone  tries  to  give  leadership  in  this  area 
he  becomes  very  unpopular. 

Senator  Kennedy.  Why  is  that?  You  talked  about  what  is  going  to 
happen  in  this  country.  I  can  understand  the  fears  and  frustrations 
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and  prejudices  that  have  been  built  in,  hut  this  is  a  very  simple,  logi- 
cal, rational  projection  of  what  will  happen  based  really  on  what  has 
happened.  So  why  does  so  little  change  ? 

Father  Hesburgh.  I  think  one  difficulty  is  that  everybody  wants  to 
pass  the  buck  to  everyone  else.  In  other  words,  every  time  I  have  a 
press  conference  everybody  wants  me  to  call  the  President  a  bad  per- 
son. I  don't  exactly  want  to  call  anybody  a  bad  person.  We  only  have 
one  President  at  a  time.  I  think  we  ought  to  push  him  at  times,  but  I 
don't  think  we  ought  to  say  he  is  a  bad  person.  He  has  a  tough  re- 
sponsibility of  leadership  and  each  one  of  us  have  a  tough  responsi- 
bility of  leadership  and  this  problem  has  to  be  addressed  in  churches, 
in  schools,  in  universities,  in  families,  in  societies,  and  in  neighbor- 
hoods. And  somehow  we  have  got  to  appeal  to  the  fairness  of  the 
American  people  rather  than  their  fears  and  their  prejudices. 

And  too  often,  I  think  things  are  said  that  feed  people's  prejudices 
and  feed  people's  fears  rather  than  inspire  them,  lift  them  up,  and 
give  them  a  new  vision. 

I  would  be  inclined  to  say  that  if  every  American  could  understand 
the  options  between  America  going  the  way  it  is  today,  in  fact*  and 
the  option  of  where  it  might  go  with  a  better  commitment  to  justice 
and  equality  of  opportunity,  if  people  could  really  understand  that 
and  say :  "I  have  got  to  deal  with  this  myself ;  I  can't  leave  it  to  my 
staff  here;  I  can't  leave  it  to  Mr.  Glickstein  or  Mr.  Sloan;  I  have  got 
to  blame  it  on  Hesburgh."  If  each  one  would  take  that  line.  I  think  we 
would  have  a  leg  up  on  the  problem. 

And  we  are  making  some  progress,  but  it  is  so  slow  and  agonizing, 
and  almost  hopeless  at  times. 

Senator  Kennedy.  On  May  24  the  black  congressional  caucus  made 
a  statement,  and  I  will  read  two  brief  paragraphs : 

As  of  today.  May  24,  1971,  there  can  be  no  escaping  the  undeniable  facts  which 
tell  us  that  black  Americans,  despite  the  much  heralded  and  often  exaggerated 
progress  of  the  sixties,  are  slipping  further  and  further  behind  most  of  their 
white  fellow  citizens. 

Whether  we  look  at  the  infant  mortality  rates,  unemployment  and  underem- 
ployment, median  family  income,  the  percentage  of  population  on  welfare  rolls 
at  the  poverty  level,  in  low-income  housing  and  in  the  lower  echelons  of  military 
service,  it  is  undeniable  that  the  old  folk  saying  still  applies :  "if  you're  black, 
get  back !" 

That  is  the  expression  of  the  black  caucus.  Do  you  think  that  is  a 
pretty  realistic  appraisal  of  what  the  situation  of  black  Americans 
is  today? 

Father  Hesburgh.  I  would  say  that  there  is  nobody  in  a  better  posi- 
tion to  say  it  than  the  bl$,ck  people  themselves.  I  think  our  problem  is 
to  understand  the  profundity  of  their  hopelessness  at  times,  the  fact 
that  unless  we  give  them  some  signs  for  hope  and  reasons  for  hope,  we 
are  just  goinc;  to  see  this  darkness  deepen. 

Senator  Kennedy.  Milton  Eisenhower,  who  chaired  the  Violence 
Commission,  alluded  in  his  statement  here  to  even  the  possibility  of  a 
race  war  in  this  country.  I  don't  want  to  overstress  it,  but  do  you  have 
any  comment  or  reaction  ? 

Father  Hesburgh.  I  think  every  time  you  mention  something  like 
this  people  say,  well,  you  are  making  a  self-fulfilling  prophecy,  and 
therefore  you  are  a  rabble-rouser,  or  you  are  this  or  that  or  something 
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else.  I  just  happened  to  mention  among  a  thousand  other  things  one 
day  recently  in  a  press  conference  that  if  all  we  did  in  this  country 
was  reward  violence,  we  were  asking  for  violence.  And  I  got  a  lot  of 
mail  the  next  day  saying :  You  are  a  rabble-rouser. 

What  I  was  trying  to  say,  but  which  apparently  didn't  get  through, 
was:  if  we  have  a  moment  of  peace — we  have  a  little  more  domestic 
peace  in  the  cities  this  summer  than  we  had  the  summer  before — why 
don't  we  use  this  moment  of  peace  to  make  forward  progress,  instead 
of,  the  moment  we  get  peace,  everybody  sitting  back  and  saying :  That 
is  over  for  a  while,  and  so  we  don't  make  progress. 

I  think  if  j'ou  plotted  the  progress  of  the  civil  rights  in  this  country 
you  would  find  a  rather  horrible  history  and  it  would  simply  be  this : 
that  the  great  laws  were  passed  and  the  great  progress  was  made  when 
the  American  conscience  was  struck  by  an  assassination,  was  struck  by 
killings  of  various  kinds ;  it  was  struck  by  great  disaster,  and  that  made 
us  ashamed  of  ourselves. 

As  I  say,  we  ought  to  get  some  motivations  for  social  progress  and 
go  beyond  the  fear  of  violence  or  go  beyond  shame  at  the  way  people 
behave  when  they  assassinate  other  people  or  murder  other  people  or 
treat  them  with  enormous  human  indignity. 

Somehow  I  believe  that  there  are  few  better  motivations  around — 
and  I  would  say  that  somehow  the  burden  of  the  leadership  is  to  ap- 
peal to  these  motivations — the  motivations  that  inspire  mankind  to 
make  progress  because  it  is  the  right  thing  to  do,  because  mankind 
does  have  dignity,  and  one  of  the  greatest  things  we  can  do  in  life  is 
to  buttress  that  dignity  and  give  it  an  environment  in  which  it  will 
flower,  rather  than  suppress  it  and  appeal  to  fear ;  that  if  you  give  a 
person  a  break  he  is  going  to  take  advantage  of  you. 

Senator  Kennedy.  I  couldn't  agree  with  you  more. 

Just  a  couple  of  other  areas,  Father. 

The  Commission  on  Civil  Rights  is  a  continuing  body.  You  have  de- 
veloped some  tools  for  the  implementation  of  your  recommendations. 
You  hold  hearings  and  transmit  reports  to  Congress.  You  send  out 
questionnaires,  you  have  press  conferences,  and  you  work  with  agency 
people,  but  which  approaches  do  you  think  are  the  most  effective  ? 

Father  Hesburgh.  I  think  the  most  effective  approach  must  be  ab- 
solutely sure  about  our  facts  and  we  spend  a  lot  of  time  certifying  our 
facts,  with  the  hope  expressed  here  that  if  you  give  people  the  factual 
situation  they  will  have  some  confidence  in  your  suggestions  for  reme- 
dial action,  especially  if  the  facts  are  somewhat  horrendous,  as  they 
generally  are  in  the  area  of  civil  rights. 

The  second  thing,  I  think,  is  to  attract  publicity  to  these  facts,  be- 
cause it  is  terribly  important  to  see  the  Commission  not  just  as  a  burr 
on  the  saddle,  or  a  spur  to  the  national  conscience,  but  also  as  an  ed- 
ucational body,  where  you  are  trying  to  say  to  people :  look,  this  is 
what  the  situation  looks  like;  this  is  not  America;  let's  make  it  better; 
here  is  a  way  of  doing  it. 

Some  may  disagree  with  our  way  of  doing  it,  but  at  least  we  get  to 
talk  about  it,  and  generally  you  get  some  action.  I  would  say  the 
problem  with  most  commissions  is  that  they  make  a  study,  put  out  a 
report,  make  some  recommendations,  and  leave  town.  And  that  is 
about,  the  best  way  I  know  to  get  nothing  done.  The  advantoee  of  this 
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Commission  is  that  while  we  live  a  precarious  life  and  while  we  come 
up  for  renewal  every  5  years — which  I  think  is  proper,  because  it 
brings  us  up  for  review  and  makes  us  look  at  ourselves— at  any  event, 
we  are  around  fairly  continually.  And  if  we  make  a  report  such  as  we 
made  last  October,  we  know  that  the  people  who  read  that  report  and 
get  criticized  in  it  know  that  they  are  going  to  be  looked  at  again  6 
months  later.  And  if  6  months  later  they  don't  look  too  well,  they 
know  that  they  are  going  to  be  looked  at  again  in  another  6  months. 

And  I  think  this  constant  scrutiny  means  that  you  can't  perform 
badly  and  not  have  it  held  up  to  the  public  often.  I  don't  think  any- 
one likes  it  to  be  held  up  to  the  public  that  he  is  performing  badly.  It 
may  be  a  rather  ignoble  motivation,  but  I  think  it  has  been  the  thing 
that  has  worked  best  for  the  Commission,  and  when  we  really  out- 
lined the  situation  in  this  way  in  voting,  in  segregated  schooling,  in 
housing,  I  think  we  got  a  little  action. 

Senator  Kennedy.  You  issued  your  Federal  civil  rights  enforcement 
report  in  September,  but  you  point  out  in  your  statement,  on  page  9, 
that  4  months  after  the  original  report  when  the  questionnaires 
were  sent  out,  virtually  nothing  had  been  done.  Is  that  an  indication 
that  the  Government  only  responds  to  the  threat  of  exposure  ? 

Father  Hesburgh.  I  would  say  that  there  has  to  be  some  way  to  move 
a  large  bureaucracy.  It  is  a  very  difficult  thing  to  do. 

Senator  Kennedy.  Shouldn't  the  bureaucracy  be  interested  on  its 
own? 

Father  Hesburgh.  Of  course  it  should.  And  I  suppose  the  fact  that 
it  moves  so  slowly  toward  difficult  aims  is  the  reason  that  they  have 
a  commission  like  this  in  the  first  place,  to  try  to  move  a  little  more 
quickly. 

Now,  it  isn't  a  pleasant  prospect,  I  don't  think,  for  a  large  bureauc- 
racy with  a  difficult  problem  to  know  that  somebody  is  going  to  look 
them  over  and  bring  before  the  public  how  they  have  been  doing,  and 
especially  putting  them  on  probation.  This  seems  to  be  effective. 

For  example :  I  think  one  could  say  that  one  of  the  most  important 
things  that  happened  as  a  result  of  this  report  was  that  George  Shultz 
instituted,  as  a  part  of  the  budget  procedures  that  every  budget  ex- 
aminer now  asks  the  agency  or  the  department  he  is  examining,  what 
they  are  doing  about  their  civil  rights  obligations.  And  we  have  been 
able  to  forus  what  they  should  be  doing  about  their  civil  rights,  and  if 
they  aren't  doing  anything  about  it,  they  may  start  having  trouble  with 
their  budget. 

Now,  that  is  the  greatest  leverage  in  town.  And  I  would  hope  that 
this  gives  us  a  systemic  approach  to  the  whole  Federal  Government. 
If  OMB  follows  up  on  that  it  ought  to  be  quite  effective. 

Senator  Kennedy.  Talking  about  budget  figures,  and  the  fact  that 
your  budget  for  the  Civil  Eights  Commission  was  cut  by  $50,000, 
while  the  SAOB  had  a  12  percent  increase,  what  do  you  think  that 
that  shows  about  our  priorities  ? 

Father  Hesburgh.  I  just  think  it  is  about  as  bad  a  priority  as  you 
can  have.  If  what  I  have  said  this  morning  makes  any  sense,  I  believe 
your  are  going  to  get  law  and  order  if  you  work  for  justice.  If  you 
don't  work  for  justice  and  you  are  not  going  to  get  law  and  order.  You 
are  not  going  to  get  it  by  suppression. 

Senator  Kennedy.  I  have  just  a  brief  statement  from  Senator  Hart. 
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Mr.  Chairman,  unfortunately  because  of  a  previous  commitment,  I  am  unable 
to  attend  the  Subcommittee's  important  hearings  this  morning  on  the  report  of  the 
Civil  Rights  Commission  concerning  the  Federal  civil  rights  enforcement  effort. 
As  I  have  already  made  clear,  this  document  in  my  estimation  is  both  an  historic 
and  invaluable  effort  because  of  its  comprehensive,  fair  and  informed  survey  of 
every  nook  and  cranny  of  our  Federal  Government — weighing  the  day-to-day 
organization  and  actions  of  the  Federal  Government  against  bold  proclamations 
of  vigorous  equal  rights  enforcement. 

Having  been  privileged  to  serve  as  a  member  of  the  Violence  Commission,  I 
am  particularly  concerned  about  failures  to  implement  the  recommendations  and 
utilize  the  work  of  such  commission  studies.  Because  of  the  perils  of  racial 
polarity  in  America,  ignoring  this  report  of  the  Civil  Right  Commission  would, 
indeed,  be  a  tragic  error  for  us  all. 

Mr.  Herlong.  I  would  like  to  ask  several  questions  on  behalf  of 
Senator  Thurmond. 

Does  your  Commission  plan  to  concentrate  your  efforts  on  other 
sections  of  the  country,  now  that  the  recent  statistics  have  shown  an 
actual  increase  in  integration  in  the  South  as  opposed  to  a  decrease  in 
other  sections  of  the  country  ? 

Father  Hesburgh.  I  would  like  to  say  that  we  are  terribly  concerned 
about  the  lack  of  integration  in  the  North  because  of  what  is  called 
de  facto  segregation.  As  I  indicated  earlier.  I  think  the  very  distinc- 
tion of  de  jure  and  de  facto  doesn't  make  much  sense  if,  through  Gov- 
ernment action,  we  have  created  neighborhoods  in  which  de  facto 
segregated  schools  are  100  percent  black  schools  of  necessity  because 
all  there  is  in  the  neighborhood  for  miles  around  is  blacks. 

We  would  like,  to  get  at  this  problem.  We  have  studied  it  in  depth 
in  "Racial  Isolation  in  the  Nation's  Schools,'*  which  is  a  report  we 
published  some  years  ago.  And  we  have  a  number  of  recommendations 
there  to  get  at  the  problem  and  we  believe  that  the  housing  problem 
in  the  North  is,  in  some  dimensions,  worse  than  it  is  in  the  South.  And 
we  believe — and  I  have  said  this  many  times — that  despite  much  of 
the  past  history,  the  South  is  very  likely  to  solve  many  of  these  prob- 
lems before  the  North  will,  because  we  find  the  North  often  speaks 
very  liberally,  but  also  at  the  same  time  are  hypocritical  when  it  starts 
cutting  close  to  their  bone. 

So,  I  would  say  that  the  Commission  generally  has  focused  attention 
on  the  South  when  there  was  a  problem  like  voting  and  like  the  de  jure 
school  system.  To  the  extent  that  those  problems  are  cured  we  will 
certainly  have  a  lot  more  time  for  the  just  as  large  problems  in  the 
North,  and  we  intend  to  give  them  our  full  attention. 

Mr.  Herlong.  How  w^ould  you  assess  the  progress  made  in  the 
South  ?  In  other  words,  when  you  began  as  a  commission  in  1957  and 
looking  into  the  future 

Father  Hesburgh.  I  would  say  the  progress  has  been  enormous  in 
the  South  compared  to  any  other  part  of  the  country.  You  may  say 
that  that  is  a  cynical  statement,  because  the  South  had  a  long  way  to 
go.  But  the  fact  is  that  they  went  that  long  w^ay.  I  think  that  over- 
night, with  the  passage  of  the  public  accommodations  law,  with  few 
exceptions  the  habits  of  a  century  were  just  dropped  by  the  wayside, 
and  people  who  formerly  had  no  access  to  hotels,  motels,  movies,  res- 
taurants, and  so  forth,  were  granted  access  to  them. 

Secondly,  despite  a  lot  of  foot-dragging  and  enormous  difficulty, 
and  some  of  the  problems  which  still  exist  within  the  schools  them- 
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selves  in  the  matter  of  equal  opportunity  for  black  teachers  and  so 
forth,  the  de  jure- system  has  been  largely  dismantled.  And  while  this 
took  a  lot  of  time  and  a  lot  of  laws  and  a  lot  of  anguish,  and  was  car- 
ried on  with  a  lot  of  fear,  I  think  the  fact  that  it  happened  in  a  rea- 
sonably orderly  fashion  is  a  tribute  to  the  leadership  in  the  South, 
the  fact  that  they  were  able  to  do  it,  although  it  took  a  long  time 
and  we  directed  a  lot  of  criticism  at  them  in  the  meantime. 

I  think  the  voting  problem  keeps  cropping  up.  There  are  problems 
with  reregistration,  and  such  things. 

But  the  fact  is  that  the  forward  motion  has  been  good. 

And  I  must  say  that  I  have  been  impressed  with  one  thing :  some  of 
the  voices  that  come  out  of  your  Senator's  State  have  said,  well,  we 
are  not  going  to  allow  the  State  to  become  a  battleground  jungle;  this 
is  a  law.  We  don't  like  it;  we  disagree  with  it,  but  we  are  going  to  try 
to  follow  it,  and  do  so  in  an  orderly  fashion. 

To  the  extent  that  that  has  happened — and  it  has  happened  in  many 
communities  in  the  South,  with  an  enormous  toll  of  leadership,  if  you 
will — to  that  extent  I  think  it  is  progress  that  we  can  cheer.  And  I 
would  think  that  there  are  certain  places  in  the  South  today  where  a 
black  would  be  much  happier  than  he  would  be  in  a  northern  ghetto 
and  to  this  extent  I  am  delighted  with  progress,  however  small,  wher- 
ever it  happens. 

In  these  areas  where  the  progress  in  the  South  is  very  large,  I  think 
the  South  should  be  commended,  and  they  should  be  commended  on 
getting  a  leg  up  on  those  problems  and  making  some  very  dramatic 
progress  as  compared  to  15  years  ago. 

Mr.  Herlong.  I  was  interested  in  your  statement  in  which  you  al- 
luded to  the  fact  that  constant  criticism  of  the  President  probably  con- 
tributes to  the  feeding  of  people's  prejudices.  Don't  you  think  that 
this  applies  as  well  to  Members  of  Congress  who  are  attacking  an  ad- 
ministration merely  for  headlines  or  for  political  gain  ? 

Father  Hesburgh.  This  sounds  to  me  like  a  booby  trap,  but  I  am  a 
politically  naive  person;  I  am  not  a  politician  and  I  would  just  say 
that  politics  seems  to  be  a  life  apart,  and  it  lias  its  own  kind  of  rules, 
regulations  and  practices. 

Mr.  Herlong.  What  I  was  getting  at  is  that,  you  stated  that  what 
we  need  as  a  country,  is  for  everyone  to  work  together ;  and  we  need 
leadership,  and  of  course  leadership  comes  from  all  areas,  and  of 
course  from  Congress,  and  I  was  wondering  if  this  is  being  carried  out 
as  it  should  fee  when  possibly  Members  of  Congress  do  attack  just  for 
the  sake  of  attacking. 

Father  Hesburgh.  I  have  found  it  a  popular  custom  for  all  admin- 
istrations out  of  power  to  attack  the  administration  in  power.  It  seems 
to  have  gone  on  during  the  whole  history  of  our  country.  Maybe  it  is 
a  part  of  the  political  wear  and  tear  that  keeps  some  people  on  their 
toes. 

What  I  was  trying  to  say,  though,  in  a  different  context  is  that  I 
don't  think  this  problem  is  one  that  can  be  solved  by  one  person.  I 
think  it  has  to  be  solved  by  everyone.  It  has  to  involve  large  organiza- 
tions, what  we  call  the  bureaucracy ;  it  has  to  involve  not  only  the 
secretaries  who  are  heads  of  those  bureaucracies,  but  people  up  and 
clown  the  line ;  it  has  to  apply  to  little  citizens  as  well  as  big  citizens. 
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I  think  you  can  say  this :  that  to  the  extent  that  one  has  power,  as 
a  Senator,  as  a  President,  as  a  department  secretary,  say,  in  Washing- 
ton, or  a  governor  or  a  state,  that  to  the  extent  that  you  have  power 
you  have  more  responsibility  and  you  have  to  perform  better.  I  think 
you  would  also  have  to  say  that  the  higher  you  are  the  more  you  are 
going  to  be  open  to  criticism,  because  you  are  more  visible  and  you 
have  more  responsibility  on  a  broader  scope. 

Mr.  Herlong.  Thank  you,  sir. 

Senator  Kennedy.  You  have  a  number  of  contacts,  I  guess,  with  the 
individual  agencies.  I  understand  3011  have  had  contact  with  the  FBI 
as  well.  Do  they  respond,  and  do  they  care  what  you  say  ?  You  did  have 
contact  with  the  FBI,  did  you  not? 

Father  Hesburgh.  We  mentioned  them  rather  prominently  in  one 
of  our  reports.  I  believe  it  was  the  "Mexican  American  Administra- 
tion of  Justice."  They  were  unhappy  with  the  things  that  we  said 
about  them  that  were  negative.  We  tried  to  supplement  these  by  a 
personal  letter  to  the  director  explaining  at  great  length  where  we  ob- 
tained this  evidence  under  oath.  And  I  would  not  say  that  our  criti- 
cisms were  very  welcome,  but  of  course  no  criticisms  are. 

Senator  Kennedy.  Did  you  make  the  contact  with  the  FBI  or  some 
of  their  agents? 

Father  Hesburgh.  We  made  contact  in  the  sense  that  we  publicly, 
at  least  in  this  report,  criticized  their  procedure  in  the  administra- 
tion of  justice  as  it  applies  to  Mexican  Americans.  And  of  course  this 
report  was  available  to  them  and  they  didn't  respond  to  it,  disagree- 
ing with  some  of  the  things  we  said. 

Perhaps  our  staff  director  would  like  to  comment. 

Mr.  Glickstein. 

Mr.  Glickstein.  The  FBI,  in  addition  to  taking  issue  with  some 
of  the  factual  situations  described  in  the  report  that  reflected  on  the 
adequacy  of  the  FBI  investigations,  also  took  issue  with  our  recom- 
mendation that  the  FBI  take  further  steps  to  increase  their  employ- 
ment of  Spanish-speaking  people.  And  they  used  a  lot  of  statistics  in 
response  to  statistics  that  we  presented,  that  suggested  that  they  were 
making  more  progress  than  they  were  making. 

But,  in  general  the  FBI  was  extremely  sensitive  to  every  suggestion 
and  every  criticism  that  we  made,  and  was  unwilling  to  even  concede 
that  there  was  a  possibility  that  they  had  been  in  error. 

Senator  Kennedy.  Senator  Hart  has  some  excellent  questions.  I 
would  just  like  to  ask  you  this :  one  area  that  he  raises,  and  that  is  as 
to  the  adequacy  of  the  manpower  and  the  activity  of  the  Civil  Eights 
Division  of  the  Justice  Department. 

Father  Hesburgh.  We  have  suggested  that  that  is  entirely  too 
small.  And  they  are  enlarging  it  this  year,  and  they  have  enlarged  it, 
projected  another  enlargement  for  the  next  year.  Of  course,  it  is  a 
very  small  base  to  begin  with. 

I  will  have  to  ask  for  a  correction  from  the  staff  director.  It  is  going 
from  something  like  six  to  12  to  18 ;  is  that  about  right  ? 

Mr.  Glickstein.  In  the  specific  area.  The  Civil  Rights  Division 
recently  has  used  an  excuse  for  inability  to  do  more  in  Mississippi, 
the  small  number  of  lawyers  assigned  to  voting. 
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But  I  think  that  we  forget  that  the  Civil  Rights  Division  is  just 
one  division  of  the  Justice  Department.  There  are  other  divisions  and 
in  the  past  when  there  was  a  civil  rights  crisis  there  were  lawyers 
assigned  to  the  Tax  Division  and  other  divisions  that  were  assigned 
to  work  on  civil  rights  problems. 

Even  today  there  are  forces  in  various  parts  of  the  country  to  deal 
with  organized  crime,  and  if  there  is  a  critical  situation  in  Mississippi, 
there  is  no  reason  why  the  Civil  Rights  Division  alone  has  to  carry 
that  burden.  The  matters  there  in  dispute  are  relatively  simple  issues 
that  a  lawyer  in  the  Tax  Division  or  the  Anti-Trust  Division  could 
easily  grasp  and  deal  with. 

And  I  think  there  are  other  ways  of  solving  the  problems  than  by 
saying  that  the  Civil  Rights  Division  alone  can't  handle  them. 

Father  Hesburgh.  As  I  mentioned  earlier,  the  voting  rights  was 
perhaps  the  most  effective  Civil  Rights  Act  we  had.  It  made  it  possible 
for  millions  of  people  who  could  not  vote  to  begin  to  vote,  and  any- 
thing that  would  tamper  in  any  way  with  those  people  now  registered — 
in  other  words,  to  make  them  go  through  that  whole  j)rocess  again 
after  an  enormous  effort  was  made  to  get  them  registered  in  the  first 
place— before  they  tamper  with  the  people  who  are  registered,  we 
think  it  should  be  demonstrated  that  that  is  the  only  way  of  cleaning 
up  the  books.  We  think  the  books  ought  to  be  cleaned  up.  But,  since 
some  counties  are  able  to  do  it  without  reregistering,  we  would  like  to 
know  why  others  feel  that  they  have  to  reregister  to  do  it.  Because,  you 
generally  find  that  the  problem  is  in  a  county  that  has  a  lot  of  blacks 
registered,  and  that  has  been  done  with  enormous  effort,  and  most  of 
it — a  good  part  of  it,  voluntary  effort. 

They  have  accomplished  so  much  so  quickly  with  such  anguish  on 
the  part  of  those  who  have  registered  in  the  face  of  a  long  history  of 
not  registering  that  we  hate  to  see  those  things  written  off  so  that  we 
will  have  to  start  over  again. 

Senator  Kennedy.  As  you  are  aware,  there  is  a  statewide  campaign 
for  Governor  down  in  Mississippi  this  year.  I  think  you  are  familiar 
with  the  fact  that  not  long  ago  there  were  registrars  and  lawyers  down 
there  in  connection  with  various  civil  rights  activities.  Most  of  those 
people  have  left  and  I  am  just  wondering  if  there  is  anything  you 
would  like  to  tell  us  about  whether  we  have  anything  to  worry  about, 
or  whether  we  have  anything  to  fear  in  terms  of  the  guarantee  of  the 
right  to  vote,  to  participate  in  that  primary  ? 

Father  PIesburgh.  I  would  like  to  call  on  Mr.  Glickstein.  But  first 
I  would  like  to  say  that  the  achievement  of  registering  people  to  vote 
who  never  before  had  been  able  to  vote  was  a  great  achievement  and 
anything  that  jeopardizes  that  in  the  future,  I  think,  is  a  terrible  step 
backward. 

I  would  like  to  ask  Mr.  Glickstein  about  the  details.  He  is  closer  to 
it  than  I  am. 

Mr.  Geickstein.  Two  things :  as  I  understand,  on  July  2  the  books 
closed  for  registration  in  Mississippi.  At  that  time  it  appeared  that  as 
a  result  of  reregistration  lots  of  black  people  have  been  unable  to  re- 
register. I  think  at  that  point  it  would  be  appropriate  for  the  De- 
partment of  Justice  to  send  back  the  Federal  examiners  to  those  coun- 
ties in  Mississippi.  Federal  examiners  can  register  or  list  voters  to 
within  45  days  of  the  election.  And  I  think  that  should  be  done. 
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And  the  second  thing,  as  you  know,  the  Voting  Rights  Act  observers 
can  be  assigned  to  polling  places  on  election  day.  And  I  think  extensive 
use  should  be  made  of  observers  both  in  the  primary  elections  and  in 
the  general  elections  in  Mississippi. 

Senator  Kennedy.  I  want  to  thank  you  very  much,  Father,  for  your 
appearance  here.  It  is  enormously  helpful. 

I  think  one  of  the  things,  of  course,  that  we  are  very  much  interested 
in  is  what  happens  to  commissions.  And  I  think  that  you  have  re- 
minded us  well  this  morning  of  the  importance  of  a  continuing  respon- 
sibility for  followup.  Your  commission,  obviously,  being  continuous, 
has  had  a  lot  more  impact  on  the  areas  in  which  you  have  been  inter- 
ested than  in  some  of  the  others.  And  you  have  given  us  a  great  deal  of 
food  for  thought.  As  for  the  procedures  which  might  be  followed  which 
could  give  assurances  of  at  least  some  kind  of  followup — we  are  think- 
ing of  the  British  pattern,  which  requires  some  form  of  reaction  or 
response.  Maybe  we  could  require  the  President  to  react  to  specific 
recommendations,  whether  he  thinks  they  are  or  aren't  valid  and  the 
reasons  why  he  thinks  so.  Maybe  then  it  could  be  provided  for  the 
commission  to  reconvene  a  year  after  its  report  to  question  adminis- 
tration representatives  on  the  nature  of  the  administration's  response 
and  the  reasons  for  its  actions. 

So,  we  are  going  to  come  up  with  some  recommendations  in  these 
areas.  And  I  think  that  the  comments  you  have  made  on  the  importance 
of  followup  have  shown  very  dramatically  the  importance  of  this 
activity. 

I  think  the  other  area,  which  is  still  unclear,  but  as  to  which  I  think 
you  have  been  terribly  helpful  to  us— is  how  we  are  going  to  get  a 
continuing  jarring  of  the  conscience  of  Americans.  And  you  are  doing 
it  in  this  area,  and  have  done  an  enormously  valuable  job.  ; 

You  talked  about  the  importance  of  guaranteeing  a  broad  range 
basic  human  rights,  and  how  are  we  going  to  do  that  which  is  really 
about  as  basic  and  fundamental  as  any  commission  studies  that  we 
have  had.  Maybe  we  should  think  about  broadening  the  Civil  Eights 
Commission  into  thhe  kinds  of  areas  you  were  talking  about.  And  I 
think  in  general  you  have  given  us  a  great  deal  to  think  about  at  this 
hearing. 

So,  I  want  to  thank  you  very  much,  Father.  You  have  been  very 
helpful.  And  I  have  found  you  enormously  informative  myself.  And 
I  am  sure  the  members  will,  too.  after  they  have  had  a  chance  to  give 
your  testimony  the  kind  of  study  it  should  receive. 

Father  Hesburgh.  We  appreciate  the  opportunity,  because  we 
feel  that  this  is  a  part  of  our  continuing  educational  process  in  the 
country  at  large.  I  would  like  to  congratulate  you  for  putting  the 
focus  on  all  of  these  problems  that  the  committee  is  concerned  with, 
which  fundamentally  get  back  to  the  question  of  human  rights. 

I  want  to  call  your  attention  to  a  very  interesting  speech,  one  of  the 
best  I  have  ever  heard  in  my  life,  which  was  given  by  Roy  Wilkins 
at  the  Conference  of  the  12th  Anniversary  of  the  Universal  Declara- 
tion on  Human  Rights  of  the  United  Nations,  which  was  held  in 
Teheran. 

Mr.  Wilkins  was  head  of  the  American  delegation.  And  in  about 
a  page-and-a-half  of  that  speech  he  traces  the  development  of  civil 
or  political  rights  vis-a-vis  the  other  human  rights,  and  he  goes  to 
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democracies  and  socialist  countries,  and  he  says  that  we  tend  to  come 
down  stronger  on  political  and  civil  than  on  educational  and  social 
and  cultural,  and  now  we  need  a  blending  of  the  two,  and  maybe  the 
time  is  appropriate. 

Part  of  the  points  I  tried  to  touch  on  sprung  from  listening  to  that 
speech  in  Teheran,  and  we  can  get  you  a  copy. 

Senator  Kennedy.  I  wish  you  would  send  me  a  copy.  And  we  can 
make  it  a  part  of  the  record  at  this  point. 

(The  document  referred  to  follows :) 

Statement  by  Mr.  Roy  Wilkin  s 

In  a  world  which  is  round  there  is  no  center.  History,  however,  has  central 
points  and  certainly  a  great  many  of  these  focus  on  this  ancient  land  of  Iran. 

We  are  grateful  for  the  opportunity  to  meet  here  and  to  enjoy  the  hospitality 
of  a  wise  and  progressive  sovereign,  to  see  the  great  material  achievements  of  his 
reign,  and  to  know  first-hand  of  his  dedication  to  the  principles  of  human  rights. 
The  Shahanshah's  white  revolution  has  brought  new  meaning  to  human  rights 
in  Iran,  through  his  vast  campaign  for  literacy,  through  rights  for  women. 
through  social  and  economic  development,  land  reform  and  other  progressive 
programs. 

We  are  certain  that  the  President  of  this  Conference,  Her  Imperial  Highness, 
Princess  Ashraf,  will  preside  with  efficiency  and  fairness,  and  that  under  her 
leadership  we  shall  do  useful  work. 

During  the  darkest  days  of  the  last  world  war,  President  Franklin  D.  Roose- 
velt, whose  wife  became  one  of  the  principal  architects  of  the  Universial  Dec- 
laration of  Human  Rights,  met  with  Prime  Minister  Churchill  and  took  a  long 
look  beyond  the  war  towards  peace  and  reconstruction.  The  President  and  the 
Prime  Minister  proclaimed  the  four  freedoms :  freedom  of  speech ;  freedom  of 
religion  ;  freedom  from  want  and  freedom  from  fear. 

Every  human  right  enumerated  since,  political,  civil,  economic,  social,  includ- 
ing the  twenty-nine  articles  of  the  Universal  Declaration,  are  embodied  within 
these  four  freedoms. 

One  may  wonder  why  in  the  midst  of  a  total  war,  whose  outcome  was  then  in 
doubt,  and  long  before  these  same  leaders  met  in  this  dynamic  city,  Roosevelt 
and  Churchill  should  proclaim  not  a  call  to  war  but  a  call  for  human  rights  and 
fundamental  freedoms. 

No  doubt  these  statesmen  then  recognized  the  truth  President  John  F.  Kennedy 
later  stated  a  few  months  before  his  death  :  "What  is  peace,  after  all,  but  a 
matter  of  human  rights?" 

It  was  in  1941  and  it  is  today  a  fact  of  international  life  that  most  of  the  hot 
wars  and  uncertain  peaces  are  caused  by  deprivations,  actual  or  threatened,  of 
basic  human  rights.  Warm  and  secure  peace  can  only  be  founded  on  the  confidence 
and  satisfaction  generated  by  respect  for  human  dignity,  which  is  the  founda- 
tion of  human  rights. 

The  authors  of  the  Four  Freedoms  did  not  engage  in  the  sterile  and  useless 
debate  over  the  relative  merits  and  priorities  of  civil  and  political  as  compared 
with  economic  and  social  rights.  They  knew  that  all  of  these  freedoms  were  inter- 
dependent just  as  all  of  the  twenty -nine  articles  of  the  Universal  Declaration 
are  inter-related  and  are  all  priority  items  on  mankind's  agenda. 

Nor  were  these  author-statesmen  naive.  Surely  they  did  not  assume  that  a 
world  striving  to  release  Hitler's  grip  would  soon  be  prepared  for  a  human  rights 
millenium.  They  sought  as  the  United  Nations  did  seven  years  later  in  the  Uni- 
versal Declaration  to  hold  a  goal  before  the  world  as  an  inspiration  and  a  prod. 

In  1941  my  country  was  apt  to  express  an  unbounded  and  I  would  say  an  un- 
justified pride  in  its  human  rights  record.  Measured  by  that  of  most  other  states, 
the  United  States  did  have  then  a  fair  record,  but  it  was  below  the  ideal.  The 
United  States  possessed  in  1941  the  political  and  civil  framework  within  which 
injustice,  then  confidently  in  force  in  dismaying  number  of  areas,  would  not 
permanently  endure,  but  it  was  not  the  framework  which  it  is  now  becoming  and 
will  someday  be.  ,x  ■       '     , 

The  deficiencies  of  the  United  States  have  largely  been  the  result  of  a  false 
sense  of  perception.  The  vision  of  the  Universial  Declaration  and  our  association 
in  the  United  Nations  systems  have  been  very  helpful  in  expanding  our  sights. 
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It  may  be  very  much  in  point  for  me  to  outline  the  tortuous  path  by  which 
the  United  States  has  corrected  its  past  myopia  about  human  rights,  often  by 
pain  and  once  by  a  civil  war. 

We,  of  all  people,  should  now  know  that  the  fabric  of  human  rights  is  woven 
in  many  strands,  many  of  which  are  broken  in  a  process  which  is  tiring  and 
unending. 

In  17S7  when  the  United  State*  Constitution  was  written,  the  Charter  was 
very  advanced  for  its  age  but  its  protections  were  limited  to  civil  and  political 
rights.  From  most  of  these,  one  quarter  of  the  population  was  excluded  as 
slaves  and  one-half  as  women.  The  fabric  was  certainly  not  complete. 

In  the  1860's  a  terrible  war  erupted  over  slavery — that  supreme  denial  of 
human  rights.  Following  the  war  the  Constitution  was  amended  to  abolish 
slavery,  to  guarantee  equality  to  the  freed  man,  and  to  enfranchise  him.  Elabor- 
ate supplementary  legislation  was  enacted. 

The  black  man  soon  found  that  the  promises  of  constitution  and  law,  as  in 
so  many  other  countries,  were  illusory.  Segregation,  inequality,  and  discrimi- 
nation persisted  in  other  forms.  The  fabric  was  not  complete — the  American 
ideal  remained  a  dream  for  the  black  man. 

From  1876,  the  date  of  the  last  post-Civil  War  civil  rights  bill,  until  1947 
the  nation  slept  and  the  new  Negro  American  citizen  suffered. 

In  1947,  a  very  short  time  before  the  United  Nations  proclaimed  the  Universal 
Declaration,  President  Truman's  Civil  Rights  Commission  gave  the  nation  its 
report.  It  contained  the  then  revolutionary  sentence,  "Racial  segregation  must 
be  eliminated  from  American  life."  President  Truman  led  the  way  by  abolishing, 
through  an  Executive  Order  on  July  26,  1948,  racial  segregation  in  all  branches 
f  the  U.S.  armed  services.  From  that  date  on,  the  nation  has  moved  from  apathy 
to  action. 

In  1954,  our  Supreme  Court,  in  a  unanimous  decision  in  a  historic  case,  out- 
lawed differentiation  between  citizens  on  the  basis  of  race  and  thus,  at  last, 
brought  black  Americans  under  the  umbrella  of  the  U.S.  Constitution.  From 
1957  to  1968,  the  Congress,  overcoming  opposition,  filibuster,  and  other  obstruc- 
tions, has  enacted  five  civil  rights  bills.  After  each,  too  many  thought  the  fabric 
was  completed.  But  many  wise  men  knew  otherwise.  These  acts  were  each  for- 
ward leaps  and  were  accomplished  after  the  American  public  was  outraged 
by  what  it  learned  from  a  free  press,  radio,  and  television  or  from  arousal  by 
public  protests. 

Many  complain  that  the  press  and  broadcast  media  in  the  United  States 
focus  excessively  on  the  bad  points  in  the  country  and  not  enough  on  its  virtues. 
Nevertheless,  the  Birmingham  police  dogs,  the  murder  of  my  co-worker  Medgar 
Evers,  and  the  creative  protest  of  Dr.  Martin  Luther  King,  excoriating  our 
society — all  reported  on  television — have  destroyed  apathy,  excited  the  Ameri- 
can conscience,  and  have  spelled  the  eventual  doom  of  discrimination  in  the 
United  States.  Given  freedom  of  speech,  of  press,  of  assembly  and  total  access  to 
the  ballot  box,  any  other  reading  of  the  American  future  is  as  false  as  it  is 
cynical. 

By  1964,  when  federal  law  opened  up  places  of  public  accommodation  to  all 
Americans,  many  thought  "now  the  battle  is  over — the  human  rights  fabric 
has  been  completed."  It  was  not  so.  For  Americans  have  discovered  that  poverty — 
often  the  end  product  of  discrimination — cripples  men.  It  often  cripples  so  much 
that  its  victims  cannot  use  newly  gained  economic  and  social  rights.  President 
Lyndon  B.  Johnson  said  it  best :  "Thus  it  is  not  enough  just  to  open  the  gates 
of  opportunity.  All  of  our  citizens  must  have  the  ability  to  walk  through  these 
gates." 

We  Americans  are  merely  beginning  to  implement  a  full  panoply  of  economic 
and  social  rights  which  will  validate  the  promise  of  American  life. 

There  is  not  the  slightest  doubt  in  rav  mind  about  mv  country's  glittering  future 
for  all  Americans — black  men  and  white.  Indians.  Protestants.  Catholics,  Jews 
and  non-believers.  Suoh  a  statement  is  justified  by  the  confidence  that  the  Presi- 
dent of  the  nation,  its  courts  system,  and  belatedly  its  national  legislature,  are 
fuNv  committed  towards  this  ideal — and  the  country  will  surely  follow. 

However.  I  confess  mv  own  myopia  as  T  have  my  vision  extended  by  the  young 
people  wlv>se  sights  embrace  more  opportunities  for  self-expression  and  self- 
development  than  T  ever  dreamed  for  my  generation.  And  other  generations  to 
foMow  will  further  expand  the  range  of  vision.  The  fabric  of  human  rights  is  never 
completed — and  mav  its  borders  never  be  limited  by  the  sight  of  one  group,  one 
svstem.  or  one  generation. 
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In  the  international  field,  we  have  proclaimed  more  human  rights  than  we  have 
implemented.  The  Universal  Declaration  is  properly  named.  Its  ideals  are  uni- 
versally accepted  hut  it  remains  a  declaration  and  not  a  fact. 

In  part  the  problem  is  the  unlimited  claim  of  national  sovereignty.  I  submit 
that  under  the  United  Nations  Charter  no  nation  is  entitled  to  wrong  its  own 
citizens.  Either  the  Charter  provisions  dealing  with  human  rights  have  meaning 
or  they  are  a  cruel  fraud.  If  these  provisions  are  meaningful,  they  must  carry 
their  trust  into  the  boundaries  of  member  states.  Human  rights  violations  on  this 
planet  (except  in  Antarctica  or  outer  space)  occur  in  the  territories  of  states. 

Some  contend  that  the  United  Nations  system  is  incompetent  to  discuss  human 
rights  violations  except  in  Southern  Africa  or  in  association  with  hostilities.  This 
is  an  artificial,  contrived  and  unbalanced  view — unsupported  by  the  Charter  or 
the  principles  of  the  United  Nations. 

The  United  States  has  benefited  by  criticism  in  the  United  Nations  forum.  Much 
■of  this  has  been  ill-informed — some  even  mischievous — hut  no  actual  harm  is  done 
and  much  good  has  been  accomplished. 

What  I  have  said  does  not  detract  from  the  efforts  of  the  United  Nations  to 
modify  and  hopefully  to  obliterate  colonialism  where  it  still  exists  and  apartheid 
and  other  disgraces  in  Southern  Africa.  Some  day  this  discrimination  by  a  minor- 
ity against  the  majority  must  yield,  even  more  certainly  than  that  of  a  majority 
against  a  minority  in  my  own  country.  I  predict  here  the  end  of  apartheid  in 
South  Africa — if  South  Africa  is  to  survive. 

However,  the  United  Nations  system  lacks  the  machinery  to  implement  its 
human  rights  standards.  We  have  been  great  on  production — and  deficient  in  dis- 
tribution. Admittedly  in  the  present  state  of  the  art,  the  most  effective  implemen- 
tation tool  is  the  spotlight  of  international  conscience  and  concern.  However,  this 
useful  principle  needs  to  be  institutionalized  in  order  to  be  focused  for  maximum 
effect.  This  is  why  we  have  been  deeply  interested  in  the  Costa  Rican  proposal  for 
a  United  Nations  High  Commissioner  for  Human  Rights. 

We  meet  on  the  20th  anniversary  of  the  United  Nations  Declaration  of  Human 
Rights.  What  will  be  the  state  of  human  rights  around  the  world  twenty  years 
hence?  How  will  the  United  Nations  system  contribute  to  this  development? 
I  have  no  answer  but  I  can  be  forgiven  a  flight  of  imagination  :  a  rising  standard 
of  living :  a  revolution  in  communications  and  technology ;  the  escalation  of 
expectations,  material  and  spiritual.  All  these  will  excite  populations  everywhere. 

No  state  in  any  system  will  be  able  to  fence  out  ideas  or  fence  in  people. 
All  shall  learn  from  all  and  mankind  will  enjoy  a  communality  now  unrealized. 
There  will  be  national  differences,  but  there  will  be  aspirations  for  expression 
and  opportunity  which  will  overleap  all  boundaries.  States  of  every  system 
must  prepare  to  accept  freedoms — with  South  Africa  included — or  accept  the 
fate  of  states  which  cannot  live  with  liberty  and  with  change.  Change,  domestic 
and  international,  will  require  a  commitment  to  action.  As  the  President's 
National  Advisory  Commission  in  Civil  Disorders,  of  which  I  was  a  member, 
stated :  "A  commitment  to  action — compassionate,  massive  and  sustained — new 
attitudes,  new  understanding,  and  above  all,  new  will." 

We  in  the  United  States  are  not  completely  changed  but  the  tortuous  record 
I  have  reviewed  shows  that  we  have  worked  for  change,  inch  after  excruciating 
inch.  This  commitment  and  will  of  which  I  have  spoken,  now  bright,  now  grim, 
must  mark  the  way  internationally  if  the  world  is  to  fulfill  the  promise  of  the 
unprecedented  step  by  the  United  Nations  in  1948. 

The  Universal  Declaration  points  the  way  for  ordered  liberty.  It  encompasses 
two  of  the  abiding  principles  of  the  great  Iranian  teacher,  Zoroaster :  Good 
thoughts,  good  words. 

My  country's  flags  are  still  at  half-mast — mourning  the  assassination  of  my 
friend  Martin  Luther  King,  Jr.  He  used  the  freedoms  of  my  land  to  free  it  of 
the  dreadful  heritage  of  slavery  and  its  aftermath. 

His  life  had  purpose  and  his  death  will  have  meaning  if  we  adopt  all  three 
of  Zoroaster's  principles  which  I  now  leave  with  you :  Good  thoughts,  good 
words,  good  deeds. 

Senator  Kennedy.  Thank  you  very  much,  Father  Hesburgh. 
The  subcommittee  will  stand  adjourned  until  July  14. 
(Whereupon,  at  1 :05  p.m.  the  subcommittee  adjourned  to  reconvene 
at  10  a.m.  on  Wednesday,  July  14, 1971.) 


PRESIDENTIAL  COMMISSIONS  IN  THE  HEALTH  FIELDS 


WEDNESDAY,    JULY    14,     1971 

U.S.  Senate, 
Subcommittee  on  Administrative  Practice  and 
Procedure  of  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10:10  a.m.,  in  room 
2228.  New  Senate  Office  Building-.  Senator  Edward  M.  Kennedy, 
chairman  of  the  subcommittee,  presiding. 

Present :  Senators  Kennedy  and  Tunney. 

Also  present :  James  Flug,  chief  counsel ;  Thomas  Susman,  assistant 
counsel ;  and  Henry  Herlong,  minority  counsel. 

Senator  Kennedy.  The  Senate  Subcommittee  on  Administrative 
Practice  and  Procedure  will  come  to  order. 

The  subcommittee  today  resumes  its  hearings  on  the  implementation 
of  the  recommendations  of  Presidential  and  national  commissions. 

This  session  will  focus  on  the  work  of  the  commissions  in  the  field 
of  health  care,  and  our  witnesses  represent  three  blue  ribbon  groups 
whose  work  spans  the  last  two  decades. 

Health  care  is  a  direct  and  deep  concern  of  every  one  of  us.  But  the 
health  care  crisis — a  crisis  of  costs  and  delivery  and  resources — re- 
mains one  of  the  major  unmet  challenges  in  America  today. 

It  is  plain  that  our  failures  are  not  from  a  lack  of  attention  and 
study  and  ideas.  The  health  field  has  probably  been  the  subject  of 
more  eminent  commissions  and  committees  and  task  forces  and  advisory 
groups  than  any  other  topic. 

In  the  last  60  vears  the  number  of  Government  or  broadlv  based 
private  health  care  study  bodies  has  probably  reached  at  least  3  or  4 
dozen,  running  from  medical  education  to  mental  retardation  and 
from  health  research  to  nurse  training. 

The  history  of  these  groups,  especially  those  which  focused  on  the 
wider  issues  of  health  care  organization  and  costs,  is  of  much  more 
than  academic  interest  to  us  in  1971.  For  most  of  the  problems  they 
identified  remain  to  be  conquered.  And  many  of  the  solutions  they 
proposed  remain  to  be  seriously  tried.  And,  most  relevant  to  our  con- 
cern in  these  hearings,  most  of  the  barriers  to  their  implementation 
continue  to  stand  in  the  way  of  health  care  progress. 

If  we  go  back  as  far  as  1913,  we  find  the  "Committee  on  Social  In- 
surance", a  group  formed  by  an  association  of  social  reform  advo- 
cates from  fields  like  labor,  economics,  political  science,  and  law.  It 
recommends  a  system  of  compulsory  health  insurance  run  by  the 
States.  Surprisingly  enough,  we  also  find,  among  the  supporters  of 
the  model  legislation  developed  by  the  committee,  the  American  Medi- 
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cal  Association,  and  thus,  not  surprisingly,  Ave  find  several  States  be- 
ginning to  take  favorable  action. 

The  period  of  World  War  I  brought  a  change  in  outlook  in  the  AMA 
and  a  reversal  of  position  on  health  insurance.  As  a  result,  by  1920, 
the  recommendations  of  the  Committee  on  Social  Insurance  were 
buried,  and  the  State  legislation  died. 

In  1927  another  group  of  public  spirited  citizens,  with  financing 
from  eight  private  foundations,  formed  the  "Committee  on  the  Costs 
of  Medical  Care."  Although  it  was  technically  private  it  had  a^sist- 
ance  from  State  and  local  government  agencies  and  from  the  U.S. 
Public  Health  Service,  and  its  Chairman,  Dr.  Ray  Lyman  Wilbur,  be- 
came President  Hoover's  Secretary  of  the  Interior  during  the  commit- 
tee's life,  giving  it  a  quasi-official  aura.  That  group  was  really  the 
grandfather  of  all  the  commissions  and  committees  which  have  fol- 
lowed. It  reported  on  its  comprehensive  study  of  U.S.  medical  care 
in  volumes  over  a  period  of  5  years.  Its  studies  included  drug  costs, 
ability  to  pay  for  medical  care,  doctors'  incomes,  the  role  of  group 
medical  practice,  investment  in  hospitals  and  case  studies  of  medical 
and  nursing  services  in  places  like  Brattleboro.  Vt.,  and  Fort  Benning, 
Ga.  Its  final  report  in  1932  was  such  a  landmark  that  it  was  reprinted 
just  last  year  by  the  U.S.  Public  Health  Service. 

The  committee's  recommendations  were :  ( 1 )  a  shift  to  the  group 
practice  of  medicine  for  providing  health  care  services;  (2)  extension 
and  expansion  of  public  health  services;  (3)  the  meeting  of  medical 
costs  on  group  payment  basis,  through  insurance  or  tax  funds  or  both ; 

(4)  better  coordination  of  medical  services  at  the  State  and  local  level ; 

(5)  strengthening  of  professional  education,  especially  in  preventive 
medicine,  public  health,  and  the  social  aspects  of  medical  practice. 

Those  recommendations  seem  eminently  reasonable  and  vital  today, 
and  the  majority  of  the  48-member  committee  supported  them.  But  the 
minority  report  is  equally  interesting,  for  it  represented  the  American 
Medical  Association's  point  of  view  and  perhaps  set  the  negative  theme 
for  that  association's  approach  to  medical  progress,  an  approach  which 
unfortunately  continues  to  this  day.  For  example,  the  minority  wanted 
an  end  to  what  it  called  "Government  competition  in  the  practice  of 
medicine."  As  for  indigents,  it  was  willing  to  have  Government  aid 
expanded  since  it  shared  what  it  conceived  of  as  "the  ultimate  object 
of  relieving  the  medical  profession  of  this  burden."  Because  it  saw  an 
economic  threat  to  doctors,  it  urged  that  group  practice  and  group 
financing  "be  vigorously  and  persistently  opposed."  And  in  another 
strong  plea  for  the  status  quo,  it  wanted  any  new  methods  to  be  "fitted 
into  our  present  institutions  and  agencies  without  interfering  with  the 
fundamentals  of  medical  practice,"  the  very  institutions,  agencies  and 
fundamentals,  of  course,  which  the  majority  had  found  to  be  in  need 
of  major  overhaul. 

In  response  to  the  1932  committee  report,  the  AMA  Journal  de- 
scribed group  practice  as  "medical  Soviets"  and  saw  the  committee 
report  as  alined  with  "socialism  and  communism." 

To  us  the  report  looks  extremely  modest.  It  stressed  State  and  local, 
rather  than  Federal  action,  and  it  relied  largely  on  voluntary  choice 
of  delivery  and  financing  systems. 

Nevertheless,  the  pressure  from  organized  medicine  continued 
against  any  changes  in  the  system  of  delivering  or  financing  health 
care.  Thus,  when  President  Roosevelt  presented  the  historic  report 
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of  his  Committee  on  Economic  Security  in  1935,  he  knew  that  its  pro- 
posals for  pensions,  unemployment  insurance,  and  other  social  assist- 
ance would  be  threatened  if  he  also  presented  that  committee's  pro- 
posal for  national  health  insurance.  Instead  he  delayed  presenting  the 
health  report,  and  merely  inserted  a  line  in  his  social  security  bill  au- 
thorizing a  study  of  national  health  insurance.  As  it  turned  out,  even 
that  tiny  opening  was  too  much  for  organized  medicine,  and  the  flood 
of  mail  from  the  AMA  and  its  allies  threatened  to  undermine  the 
whole  social  security  program  in  Congress. 

F.  D.  R.  backed  down  on  that  provision,  but  as  soon  as  the  Social 
Security  Act  was  passed  in  1935,  he  appointed  an  "Interdepartmental 
Committee  to  Coordinate  Health  and  Welfare  Activities;"  and  it  ap- 
pointed a  "Technical  Committee  on  Medical  Care." 

That  committee  filed  its  report  on  "A  National  Health  Program" 
early  in  1938,  and  President  Roosevelt  convened  a  "National  Health 
Conference"  in  Washington  in  July  1938  to  consider  the  report. 

The  findings  of  that  report  echoed  those  of  1932 : 

(1)  Preventive  health  services  for  the  Nation  as  a  whole  are  grossly  in- 
sufficient. 

(2)  Hospital  and  other  institutional  facilities  are  inadequate  in  many  com- 
munities, and  financial  support  for  hospital  care  and  for  professional  services 
in  hospitals  is  both  insufficient  and  precarious,  especially  for  services  to  people 
who  cannot  pay  the  costs  of  the  care  they  need. 

(3)  One-third  of  the  population,  including  persons  with  or  without  income, 
is  receiving  inadequate  or  no  medical  service. 

(4)  An  even  larger  fraction  of  the  population  suffers  from  economic  burdens 
created  by  illness. 

That  was  nearly  a  quarter-century  ago,  but  I  doubt  that  we  would 
have  to  change  a  word  to  describe  the  crisis  today,  except  for  new  and 
additional  dimensions  of  the  problem. 

The  1938  report  did  not  pull  punches:  "The  formulation  of  a  na- 
tional health  program,"  it  said,  "implies  acceptance  of  the  principle 
that  the  maintenance  of  the  health  of  its  citizens  is  a  responsibility  of 
Government."  And  so  it  recommended  not  only  expansion  of  Federal 
assistance  to  public  health  and  maternal  and  child  health  services,  and 
Federal  help  for  expansion  of  hospital,  clinic,  and  other  institutional 
facilities,  but  also  the  establishment  of  a  federally  assisted  program  of 
medical  care  for  the  needy  and  "medically  needy,"  and,  finally,  "Fed- 
eral grants-in-aid  to  the  States  toward  the  costs  of  a  more  general 
medical  care  program"  for  all  the  people,  including  public  medical 
services  and  health  insurance  programs. 

President  Roosevelt  transmitted  the  technical  committee's  report 
to  the  Congress  in  January  1939.  He  endorsed  its  approach  and  re- 
quested its  "careful  study  by  the  Congress."  A  month  later,  Senator 
Robert  F.  Wagner  of  New  York,  proposed  the  "National  Health  Act 
of  1939,"  embodying  the  chief  proposals  of  the  committee. 

President  Roosevelt  himself  vividly  described  what  happened  next : 

Although  in  general,  farm,  labor,  and  welfare  groups  heartily  endorsed  the 
objectives  of  the  bill  and  the  bill  itself,  opposition  developed  among  the  pro- 
fessionals, particularly  the  American  Medical  Association.  This  opposition  as- 
sumed the  familiar  tone  of  agreeing  with  the  "objectives"  of  the  bill  but  dis- 
agreeing with  the  "methods"  contemplated.  The  critics  expressed  fear  that  the 
increased  Federal  grants-in-aid  would  expand  Federal  control  too  far:  and  they 
were  particularly  worried  that  the  health  insurance  proposals  for  the  families 
of  wage  earners  would  mean  a  trend  toward  what  they  called  "socialized 
medicine." 
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Roosevelt's  protestations  that  he  had  no  intentions  of  interfering 
•with  doctor-patient  relationships  or  "socializing"  medicine  were  ig- 
nored; the  AMA  proceeded  to  declare  the  Wagner  bill  a  "threat  to 
the  national  health,"  and  the  bill  died  in  committee. 

More  comprehensive  bills  were  proposed  by  Senator  Wagner  and 
Senator  James  Murray  of  Montana  and  Representative  John  Dingell, 
Sr.,  of  Michigan,  in  1943,  and  by  President  Truman  in  1945  and  1947. 
Richard  Harris,  in  "A  Sacred  Trust,"  his  history  of  medicare,  details 
the  frantic  efforts  of  the  AMA  to  defeat  the  1940's  legislation  through 
a  nationwide  lobbying  and  "education"  campaign  and  through  mil- 
lions of  dollars  from  doctors  invested  in  the  work  of  a  PR  firm. 

The  Truman-endorsed  Wagner-Murray-Dingell  national  health  in- 
surance legislation  seemed  totally  dead  by  1950.  But  in  1951,  to  clear 
the  air  after  the  decade  of  battle  and  to  leave  his  successor  a  better  pic- 
ture of  the  Nation's  health  needs.  President  Truman  appointed  a  "Com- 
mission on  the  Health  Needs  of  the  Nation."  Its  members  represented  a 
broad  spectrum  of  American  constituencies,  and  Truman  chose  as  its 
chairman,  Dr.  Paul  Magnuson,  a  Republican  openly  opposed  to  na- 
tional health  insurance. 

Despite  this  attempt  at  even-handedness,  the  AMA  reacted  strongly 
against  the  study.  Even  before  the  Commission  had  begun  its  hear- 
ings, some  leaders  of  the  AMA  sought  to  brand  it  as  a  proponent  of 
"socialized  medicine."  The  association  loudly  boycotted  some  of  its 
hearings — a  tactic  it  still  uses  today,  as  I  learned  in  my  own  health  care 
hearings  in  Los  Angeles — and  provoked  angry  newspaper  editorials 
describing  the  Commission  as  a  "bunch  of  socialists." 

We  will  hear  in  detail  today  about  the  recommendations  of  this 
Commission,  but  the  simple  fact  is  that  its  recommendations  were  com- 
paratively modest.  It  did  not  recommend  immediate  adoption  of  a  na- 
tional health  insurance  program — causing  three  members  to  dissent 
that  it  was  too  weak.  It  did  reiterate  the  1932  recommendations  for 
more  group  practice,  call  for  expanded  Federal  aid  to  medical  edu- 
cation, and  recommend  a  reorganization  of  Federal  health  and  social 
security  agencies.  It  also  proposed  a  system  of  Federal  contributions 
to  State  medical  prepayment  systems  and  outlined  what  we  know 
as  medicare. 

The  Commission's  proposals  were  met  with  immediate  outrage  from 
the  AMA.  And  with  the  installation  in  1953  of  the  newly-elected  ad- 
ministration and  Congress — with  their  close  ties  and  obligations  to 
the  AMA — any  hope  of  implementation  disappeared.  Although  the 
Commission  had  focussed  on  the  need  for  follow-through  on  its  work, 
the  administration  took  no  action,  and  continued  to  adhere  to  the 
AMA  position  on  specific  Commission  proposals  which  turned  up  in 
Congress  in  the  years  that  followed. 

Most  of  us  have  first-hand  memories  of  the  course  of  the  medicare 
fight  through  the  fifties  and  sixties,  with  the  AMA  resisting  mightily, 
until  it  suffered  its  first  major  defeat  with  the  passage  of  Medicare 
in  1965. 

But  other  commissions  have  met  the  AMA  and  learned  the  lesson 
of  its  continuing  ability  to  obstruct.  We  will  hear  today,  for  example, 
of  the  work  of  the  Heart  Disease,  Cancer,  and  Stroke  Commission, 
and  how  its  proposals  suffered  major  weakening  at  the  hands  of  the 
AMA  during  its  course  through  Congress. 
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For,  of  course,  the  AMA  alone  cannot  block  legislation.  It  must 
work  through  those  in  positions  of  public  power. 

No  amount  of  historical  gymnastics  can  hide  the  public  record  of 
AMA  opposition  to  virtually  every  major  health  reform  in  the  past 
~><>  years. 

They  opposed  health  benefits  for  veterans  after  World  War  I. 

They  opposed  Blue  Cross  and  private  health  insurance. 

They  opposed  Government  support  for  medical  education  which 
they  saw  as  a  back  door  approach  to  socialized  medicine. 

They  opposed  innovations  in  medical  school  curricula. 

They  opposed  efforts  to  achieve  equal  opportunity  in  medical 
education. 

Long  after  the  doctor  shortage  was  clear  to  every  impartial  expert, 
they  obstinately  maintained  that  there  was  no  shortage  at  all  and 
that  any  views  to  the  contrary  were  the  product  of  misleading  propa- 
ganda emanating  from  Washington. 

They  opposed  group  practice. 

They  opposed  Medicare. 

They  opposed  any  real  role  in  the  organization  for  young  doctors, 
interne,  and  residents  to  the  point  where  these  young  physicians,  so 
full  of  ideas  for  health  reform,  have  been  driven  to  form  their  own 
independent  organization. 

Over  the  years,  many  local  AMA  groups  in  different  parts  of  the 
country  have  opposed  all  sorts  of  public  health  programs  and  health 
reforms,  even  including  immunization  against  polio  with  the  Salk 
and  Sabin  vaccines. 

And  today  they  oppose  any  meaningful  efforts  for  effective  review 
to  improve  the  quality  of  medical  care. 

In  short,  for  generations,  Government  health  programs  have  been 
allowed  to  accomplish  only  what  organized  medicine  would  tolerate. 
Thus,  the  record  of  Federal  health  commissions  is  essentially  an  un- 
broken series  of  enlightened  recommendations  hamstrung  by  the 
AMA.  The  absence  of  follow-through  has  not  been  by  accident,  but 
by  design.  Always,  the  AMA  approach  has  been  the  same — reports 
and  recommendations  are  welcome,  so  long  as  nothing  is  done  to  im- 
plement them,  so  long  as  they  do  not  alter  the  status  quo. 

The  checkbooks  of  the  organization,  and  of  AMP  AC  its  political 
arm.  have  always  been  open  to  back  its  views  and  to  support  friendly 
or  potentially  friendly  candidates  for  public  office.  No  one  doubts 
the  insidious  effect  of  the  millions  of  campaign  dollars  that  have 
poured  out  of  the  AMA  over  the  years — $700,000  in  the  off-year  1970 
elections  alone,  with  virtually  no  reporting  or  disclosure  of  the 
recipients. 

During  other  administrations,  the  usual  image  of  organized  medi- 
cine has  been  one  of  AMA  digging  in  its  heels  against  change.  But 
todav,  the  influence  of  the  AMA  has  become  more  pervasive,  to  the 
point  -where  the  organization  has  a  virtual  stranglehold  on  the  health 
programs  of  the  present  administration.  Time  and  again  over  the 
past  21A  years,  we  have  seen  how  the  AMA  sets  the  policy  and  dictates 
the  programs  of  the  executive  branch.  Indeed,  it  is  not  too  much  to  say 
that  the  AMA  and  the  administration  are  one  and  the  same.  Tweedle- 
dum and  Tweedledee.  They  have  formed  a  marriage  of  convenience 
against  the  public  interest,  made  possible  by  the  self-interest  of  an 
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organization  that  puts  the  wealth  of  doctors  ahead  of  the  health  of 
the  people,  and  by  the  apathy  of  an  administration  that  lacks  the  will 
to  implement  the  principles  it  piously  proclaims.  Almost  from  the 
beginning  the  relationship  was  clear. 

In  1969,  at  the  outset  of  the  administration,  the  AMA  blocked  the 
nomination  of  Dr.  John  Knowles  as  Assistant  Secretary  of  Health 
in  HEW. 

This  spring,  the  AMA  scored  a  twin  triumph  in  the  appointment  of 
its  close  associate,  Dr.  Merlin  DuVal,  as  Assistant  Secretary  for 
Health  in  HEW,  and  the  appointment  of  its  own  executive  heir-appar- 
ent, Dr.  Richard  Wilbur,  as  Assistant  Secretary  for  Health  in  the 
Department  of  Defense. 

President  Walter  Bornemeier  of  the  AMA  warmly  welcomed  Presi- 
dent Nixon's  health  plan  when  it  was  announced  last  February. 

And  President  Nixon  warmly  received  the  praise  of  the  AMA  in 
addressing  their  annual  convention  in  Atlantic  City  last  month.  His 
appearance  was  noteworthy  since  only  a  handful  of  Presidents  had 
previously  seen  fit  to  appear  at  AMA  conventions,  including  Calvin 
Coolidge  and  William  McKinley. 

And  the  day  after  he  spoke,  the  AMA  rushed  into  print  with  an 
advertisement  in  the  New  York  Times,  and  later  in  the  Washington 
Post  and  Los  Angeles  Times,  accepting  the  '"challenge'"  of  the  Presi- 
dent's address,  which  was  not  so  much  a  challenge  as  an  attack  on  the 
principle  of  national  health  insurance  favored  by  so  many  Americans 
in  and  out  of  Congress. 

Of  course,  each  time  in  the  past  that  a  plan  of  national  health  in- 
surance has  been  put  forward,  the  AMA  has  counterattacked  by  put- 
ting forth  a  counter-program.  As  explained  by  its  own  public  relations 
man  in  1949 :  "We  will  offer  a  positive  program,  because  we  realize 
that  you  can't  beat  something  with  nothing."  The  "positive"  program 
suggested  by  the  AMA  then  was  similar  to  the  one  suggested  by  the 
administration  in  1953  and  by  the  Nixon  administration  now — reli- 
ance on  private  health  insurance  plans  that  provide  no  hope  of  meet- 
ing the  Nation's  health  needs  but  guarantee  the  continued  enrichment 
of  health  insurers.  The  genesis  of  such  counter-proposals  was  well -de- 
scribed by  Senator  Murray  in  1953.  They  were,  he  said,  "intended  to 
lead  the  American  people  into  believing  that  the  administration  was 
seriously  concerned  and  was  really  doing  something  about  the  im- 
possible costs  of  medical  care,  while  at  the  same  time  it  would  lull  into 
a  sense  of  security  those  who  had  contributed  so  much  time,  effort, 
and  money  to  the  Republican  campaign  .  .  .  because  they  believed 
that  a  vested  interest  in  the  established  system  of  paying  for  medical 
care  would  be  protected." 

But  I  believe  that  the  American  people  see  the  issue  clearly  now. 
They  know  the  important  cause  at  stake.  They  know  the  position  of 
the  AMA  and  the  administration,  and  they  know  that  we  can  do  better. 
They  will  not  be  lulled  into  a  false  sense  of  security. 

How  many  thousands  of  dollars  will  the  AMA  have  to  spend  in 
advertising  in  its  current  "Doctors  of  America"  series  to  undo  the  free 
but  unfavorable  publicity  it  received  last  month  in  Atlantic  City? 
There  the  association  voted  to  withdraw  its  eloquent  resolution  of 
1970  that  adequate  health  care  is  a  basic  right  of  every  citizen,  and 
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reverted  to  its  regressive  posture  of  former  years,  that  adequate  health 
care  is  not  a  right  at  all,  but  a  privilege,  which  citizens  must  seek  as 
best  they  can. 

Of  course,  if  we  had  any  doubt  about  the  administration's  approach 
to  the  health  care  crisis,  we  could  look  at  the  veto  of  the  health  ap- 
propriation last  year,  or  the  veto  of  the  Hill-Burton  Act,  which  Con- 
gress overrode,  or  the  attempted  pocket-veto  of  the  family  practi- 
tioner bill  last  Christmas. 

The  time  has  certainly  come  for  some  plain  talk  about  the  health 
care  crisis.  We  had  sensible,  reasonable  answers  proposed  by  out- 
standing commissions  and  leading  authorities  in  1915,  in  1932,  in  1938, 
in  1952,  in  19G5,  and  between,  and  since,  but  we  have  not  had  action. 
Most  Americans  still  cannot  obtain  adequate  health  care.  Most  Ameri- 
cans will  still  find  themselves  impoverished  if  major  illness  strikes. 
The  organization  of  our  health  services  is  still  a  shambles.  Why? 
Because  the  AM  A  and  its  friends  in  political  life,  and  its  friends  in 
the  health  insurance  industry  have  stood  in  the  way  of  every  key  step 
toward  an  efficient,  effective,  affordable  health  care  system  for  the 
American  people.  Instead  of  the  scientific  and  public  service  profes- 
sional organization  it  was  founded  as,  the  AM  A  has  turned  into  a 
propaganda  organ  for  purveying  "medical  politics,''  for  deceiving 
the  Congress,  the  people,  and  the  doctors  of  America  themselves.^ 

The  American  Medical  Association  puts  the  lives  and  well-being 
of  American  citizens  below  its  own  special  interests  in  ordering  of  its 
priorities.  It  deserves  to  be  ignored,  rejected,  and  forgotten.  And  the 
many  distinguished  reports  it  has  undermined  and  buried  deserves 
to  be  unearthed,  reread,  and  remembered. 

Today  we  hope  to  begin  that  process. 

This  morning  we  are  going  to  go  in  the  chronological  order  of  the 
various  commissions  the  first  time  around.  Then  we  will  come  back 
and  open  up  the  discussion  of  some  of  the  broader  issues.  So,  if  each 
of  you  would  just  give  us  whatever  detail  you  would  like,  some  of  the 
background  of  your  particular  commission,  how  it  went  about  its 
business,  what  it  recommended,  how  it  was  not  implemented  follow- 
ing the  report,  why  it  was  not  followed  through. 

We  are  pleased  to  have  the  two  representatives  of  President  Tru- 
man's Commission  on  the  Health  Needs  of  the  Nation,  Dr.  Breslow 
and  Mr.  Gorman.  Dr.  Breslow,  Medical  Director  of  the  Truman  Com- 
mission, has  been  extensively  involved  in  the  fields  of  medicine  and 
public  health  since  his  early  days  with  the  U.S.  Public  Health  Serv- 
ice. He  has  been  president,  director,  or  chairman  of  the  American 
Epidemiological  Society,  the  American  Public  Health  Association,  the 
Public  Health  Cancer  Association,  and  the  American  Cancer  Society. 
Dr.  Breslow  is  currently  professor  and  chairman  of  the  Department 
of  Preventive  and  Social  Medicine  at  the  UCLA  Medical  School. 

Mr.  Gorman,  the  Director  and  staff  writer  of  the  Commission,  has 
had  a  long  and  distinguished  career  as  a  journalist  and  health  care 
crusader,  and  was  characterized  recently  as  ''the  country's  greatest 
modern  missionary  for  mental  health."  Since  his  involvement  with  the 
Truman  Commission,  Mr.  Gorman  has  participated  as  a  Director  of 
the  congressionally  sponsored  Joint  Commission  on  Mental  Health  of 
Children,  a  member  of  the  National  Advisory  Mental  Health  Council, 
and  a  member  of  the  Joint  Commission  on  Mental  Illness  and  Health. 
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Mr.  Gorman  is  presently  the  Executive  Director  of  the  National  Com- 
mittee Against  Mental  Illness  and  remains  an  active  advocate  for  re- 
form on  the  Washington  scene. 

We  have,  of  course.  Dr.  Michael  DeBakey,  who  has  been  a  true 
pioneer  in  the  medical  profession.  Seeking  new  approaches  both  to 
medical  problems  and  to  the  role  of  the  doctor  in  a  changing  society. 
He  has  served  on  and  headed  more  boards,  commissions,  committees, 
and  councils  than  I  could  begin  to  list  here,  including  the  Hoover 
Commission  on  the  Organization  of  the  Executive  Branch  in  1948.  De- 
spite his  frequent  disagreement  with  organized  medicine  on  national 
health  issues  Dr.  DeBakey  received  the  distinguished  service  award 
in  1959  from  the  AMA.  Since  106°.  he  has  been  serving  as  president 
of  the  Baylor  University  College  of  Medicine  in  Houston,  Tex.  He 
is  here  today  as  Chairman  of  the  President's  Commission  on  Heart 
Disease.  Cancer,  and  Stroke  of  1964. 

Boisfenillet  Jones,  also  here  this  morning,  served  as  a  Special  Assist- 
ant for  Health  and  Medical  Affairs  to  the  Secretary  of  HEW  between 
1961  and  1964.  He  has  served  on  numerous  committees  and  com- 
missions and  chaired  the  Senate  Appropriations  Committee  of  Con- 
sultants on  Medical  Research  and  the  Advisory  Group  to  the  Surgeon 
General  on  Environmental  Health.  Mr.  Jones  is  currently  the  presi- 
dent of  the  Emily  and  Ernest  Woodruff  Foundation  in  Atlanta,  Ga. 
He  is  here  today  as  Chairman  of  the  1968  Commission  on  Health 
Facilities. 

Dr.  Breslow  and  Mr.  Gorman,  we  will  start  with  you. 

STATEMENT  OF  MIKE  GORMAN,  DIRECTOR  AND  STAFF  WRITER  OF 
THE  PRESIDENT'S  COMMISSION  ON  THE  HEALTH  NEEDS  OF  THE 
NATION  OF  1952 

Mr.  Gorman-.  I  thought  if  it  were  all  right,  Mr.  Chairman  I  would 
kind  of  give  a  very  brief  }3recis  of  how  the  Truman  Health  Commis- 
sion got  started.  Dr.  Breslow  will  then  talk  to  the  recommendations 
and  findings  of  that  Commission. 

If  I  could  quote  a  very  eminent  citizen,  this  is  a  quote  from  Novem- 
ber 19.  1945.  "Our  new  economic  bill  of  rights  should  mean  health 
security  for  all" — that  seems  to  have  a  familiar  ring  today,  in  S.  3 — 
"regardless  of  residences,  station  or  race,  everywhere  in  the  United 
States.  I  recommend  solving  the  basic  problem  by  distributing  the 
cost  through  expansion  of  our  existing  compulsory  social  insurance 
system." 

Senator  Kennedy.  Just  in  mentioning  health  security  as  a  matter 
of  right,  of  course,  you  suggest  one  of  the  most  distressing  features  of 
the  recent  AMA  convention.  I  understand  they  withdrew  the  resolu- 
tion that  was  passed  in  1970,  which  recognized  that  health  ought  to  be 
a  matter  of  right  and  not  a  privilege  within  our  society. 

Mr.  Gorman.  T  think  it  is  very  interesting.  Mr.  Chairman,  that  a 
year  a<ro,  when  the  then  President  of  the  AMA  was  asked  what  he 
regarded  as  a  privilege,  he  said  it  is  a  privilege  like  buying  a  Cadillac, 
everybody  as  entitled  to  participate. 

To  continue  this  quote  from  the  eminent  gentleman : 

I  recommend  solving  the  basic  problem  by  distributing  the  cost  of  advancing 
medicine  among  the  people.  This  is  not  socialized  medicine.  None  of  this  is  really 
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new.  The  American  people  are  the  most  insurance-minded  people  in  the  world. 
They  will  not  be  frightened  off  from  health  insurance  because  some  people  have 
misnamed  it  socialized  medicine.  I  repeat  what  I  am  recommending  is  not 
s  'cialised  medicine. 

The  author  of  that  quotation  is  Harry  Truman,  and  the  date  is 
November.  19,  1945.  Mr.  Truman  sent  up  the  first  message  on  national 
health  insurance  to  a  Congress  by  a  President  of  the  United  Slates  in 
!  hat  year.  He  sent  a  second  message  on  May  19,  1947.  He  sent  up  a 
I  bird  message  on  April  22,  1949. 

Vow.  in  the  interim,  ami  I  think  I  will  go  into  this  later  because  I 
■'  •  npi  want  to  destroy  the  sequence  of  events,  Mr.  Chairman,  so  I 
will  not  deal  with  the  details  now.  But  the  AMA.  in  the  meantime,  had 
begun  to  move  when  Ms.  Truman  was  rejected  in  1948.  They  did  not 
expect  him  to  be  relected;  they  thought  a  gentleman  from  New  York 
would  walk  into  the  White  Housed  In  December,  they  met  in  St. 
Louis  and  assessed  every  doctor  $25  to  fight  socialized  medicine. 

So.  here  was  Mr.  Truman  proposing,  many  people  agreeing  that 
the  time  had  come.  But  no  solution. 

President  Truman,  in  dedicating  the  clinical  center  of  the  NIH  in 
1951.  had  this  to  say :  "Since  1945,  I  have  been  proposing  to  meet  this 
problem  by  health  insurance.  This  proposal  has  generated  a  great  deal 
of  controversy.  I  still  believe  it  is  sound  and  should  be  adopted.  I  want 
to  make  it  clear,  however,  that  I  am  not  clinging  to  any  particular  de- 
tailed plan."  This  is  important.  "IVhat  I  want  is  a  good  workable  plan 
that  will  enable  American  citizens  to  pay  for  the  medical  care  they 
need  and  I  will  say  here  and  now  that  if  the  people  who  have  been 
Blocking  health  insurance  for  five  years  will  come  up  with  a  better  pro- 
posal or  even  one  that  is  almost  as  good,  I  will  go  along  with  it.  I  want 
to  get  the  job  done  and  I  am  not  concerned  in  the  slightest  with  pride 
of  authorship." 

Now,  this  is  in  essence  what  Mr.  Truman  was  saying  in  reaction  to 
this.  Then  the  Commission  was  formed. 

Now,  the  Commission  was  formed  for  this  simple  purpose,  Mr. 
Chairman.  In  the  midst  of  the  AMA  propaganda  that  it  was  socialized 
medicine — and  this  included  two  very  thoughtful  scholarly  articles  by 
Harold  Stassen  on  the  British  insurance  system.  He  had  spent  3  days 
there  and  the  articles  were  written  by  Stanley  High.  I  was  then  writ- 
ing for  The  Reader's  Digest — I  hate  to  admit  this  in  public,  but  I  was. 
I  had  been  begging  them  to  go  over  and  study  this  vicious  socialized 
system.  But  Mr.  Stassen,  whom  some  of  you  may  remember,  like  Mil- 
lard Filmore,  did  go  over  there  and  spend  2  or  3  days.  We  were  at- 
tacked in  pamphlets  like  Dr.  Truman's  pink  pills.  We  were  confronted 
with  tie-in  advertising  from  the  National  Chamber  of  Commerce,  Na- 
tional Association  of  Manufacturers,  retail  druggists,  you  name  it, 
denouncing  socialized  medicine,  the  threat  to  the  sacred  doctor-patient 
relationship,  and  so  forth,  so  that  no  one  could  hear  the  voice  of  the 
President  of  the  United  States  in  this  matter. 

So,  after  long  deliberations,  Mr.  Chairman,  extending,  really, 
throughout  1950,  when  I  came  aboard  Mr.  Truman's  staff,  it  was  then 
decided  to  appoint  an  impartial  presidential  Commission;  let  us  take 
a  look  at  the  facts,  let  us  have  hearings  in  the  field,  let  us  find  out  what 
the  problem  is  and  what  we  can  do.  So,  this  Commission  was  formed. 
And  I  might  say  that  we  selected  if  not  the  most  conservative  doctor 
in  America,  certainly  the  most  stubborn,  Dr.  Paul  Magnuson,  a  Repub- 
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lican,  a  distinguished  surgeon  from  Chicago.  Although  he  had  been  a 
member  of  the  AMA  for  40  years  and  very  prominent,  he  was  selected 
as  Chairman  of  the  Commission.  It  really  was  a  very  conservative 
Commission. 

But  then,  the  President  was  out  for  an  honest,  clean  look  at  the  prob- 
lem. In  a  speech  to  the  American  Public  Health  Association  in  1952, 
and  this  will  conclude  my  preliminary  remarks,  because  I  would  like 
to  give  the  genesis  and  the  philosophy  behind  what  the  President  was 
trying  to  do  as  President  of  all  the  people,  he  said  to  the  American 
Public  Health  Association  in  1952,  in  September:  "That  is  why  last 
September  I  appointed  a  Commission  on  the  Health  Needs  of  the 
Nation.  I  asked  this  group  of  prominent  professional  leaders  and  lay 
citizens  to  survey  the  situation  and  then  make  positive  recommenda- 
tions for  action  that  would  bring  out  people  better  health.  That  Com- 
mission now  has  been  hard  at  work  for  six  months."  This  was  Septem- 
ber of  1952.  "It  is  gathering  a  lot  of  highly  important  facts.  It  is  going 
to  the  grassroots  of  our  health  problems.  It  has  been  holding  regular 
meetings  throughout  the  country  and  finding  out  what  the  health  needs 
of  the  people  are  and  to  what  extent  they  are  being  supplied" — just  as 
you  recently  did,  Mr.  Chairman,  across  the  country. 

"I  have  not  in  any  way  sought  to  control  the  work  of  this  Com- 
mission" ;  absolutely  true.  "I  do  not  know  what  it  will  recommend." 
And  he  did  not,  and  some  of  us  were  unhappy  with  what  it  recom- 
mended, but  that  is  beside  the  point.  "But  I  have  great  confidence  in 
the  members  and  I  am  sure  that  its  report  in  December  will  help  us 
move  forward  to  what  we  all  want,  better  health  and  medicine  in 
America." 

That  is  the  historical  genesis  of  this  report,  and  one  final  quotation 
from  the  Chairman  of  the  Commission,  Paul  Magnuson,  when  the 
report  was  presented  to  President  Truman : 

The  Commission  hopes  for  a  thoughtful  reception  of  its  labors.  The  provision 
of  better  health  services  to  the  155  million  people  of  this  great  land  is  too 
stirring  a  challenge  to  be  decided  by  partisan  considerations.  In  all  humility, 
we  think  this  report  lays  the  groundwork  for  men  of  good  will  to  unite  in  a 
common  effort  to  improve  the  people's  health,  the  backbone  of  a  strong  demo- 
cratic nation  in  a  free  world. 

We  got  anything  but  that.  We  were  denounced  and  denied  the 
opportunity  to  go  to  the  American  people  with  it.  Maybe  that  will 
come  out  later  in  our  testimony. 

Senator  Kennedy.  Dr.  Breslow  ? 

STATEMENT  OE  DR.  LESTER  BRESLOW,  MEDICAL  DIRECTOR  OF 
THE  PRESIDENT'S  COMMISSION  ON  THE  HEALTH  NEEDS  OF  THE 
NATION  OF  1952 

Dr.  Breslow.  Mr.  Chairman,  I  would  like  to  begin  by  reading  just 
two  sentences  from  the  report  itself.  The  first  sentence  of  the  report, 
"The  maintenance  of  health  must  now  be  added  to  food,  shelter,  and 
clothing  as  one  of  the  necessities  of  living."  and  the  first  statement 
of  principles,  "We  believe  that  access  to  the  means  for  the  attainment 
and  preservation  of  health  is  a  basic  human  right."  _ 

Now,  unfortunately,  in  spite  of  the  background  which  Mr.  Gorman 
has  just  indicated  for  this  report,  the  administration  taking  office 
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immediately  after  its  submission  did  substantially  nothing  to  imple- 
ment it.  It  was  even  difficult  in  those  days  to  obtain  copies  of  the 
report.  There  was  a  very  poor  distribution  of  it. 

Several  of  the  recommendations  were,  as  a  matter  of  fact,  imple- 
mented over  the  years.  I  would  like  to  refer  to  a  few  of  them.  One 
called  for  the  periodic  measurement  of  the  health  status  of  the  Amer- 
ican people,  and  we  now  have  the  National  Health  Survey  which  does 
that  systematically.  Another  was  for  the  extension  and  expansion  of 
the  Federal  hospital  survey  and  construction  program,  the  Hill- 
Burton  program  to  which  you  referred  just  a  few  moments  ago.  The 
commission  also  recommended  expansion  of  private  and  governmental 
support  for  basic  biomedical  research  and  expansion  of  resources  for 
mental  illness.  These  have  been  accomplished. 

On  the  other  hand,  a  number  of  the  very  important  and  funda- 
mental recommendations  of  this  report  have  not  been  implemented, 
even  to  the  present  time.  They  are  on  the  agenda  of  the  Congress  this 
year.  One  is  for  the  expansion  of  operating  funds  for  medical  schools 
which  was  resisted  by  the  leadership  of  organized  medicine  for  a  long 
time,  until  a  recent  period. 

The  removal  of  economic  barriers  restricting  entrance  to  the  health 
professions  is  highly  important.  The  large  majority  of  medical  stu- 
dents over  the  years  have  come  not  from  that  segment  of  the  popula- 
tion which  is  most  in  need  of  medical  care,  but  from  the  more  affluent. 

We  called  for  an  extensive  study  and  thereafter  support  in  the  devel- 
opment of  the  general  physician  which  even  in  1952  we  recognized  was 
a  key  to  good  health  care.  Up  to  the  present  time,  we  have  not  had 
funds  available  for  the  development  of  what  now  has  become  known 
as  the  family  physician  in  medical  education  programs  throughout 
the  country. 

We  called  for  research  into  more  efficient  methods  of  utilizing  health 
facilities  and  personnel  to  deliver  more  and  better  health  services. 
Would  it  not  have  been  wonderful  if  over  these  past  20  years,  we  had 
had  that  kind  of  research?  It  would  have  pointed  the  directions  for 
the  expenditure  of  the  tremendous  sums  of  money  which  we  are  now 
going  to  have  to  put  up  for  medical  care. 

We  called  for  dental  care  for  children,  another  health  issue  high  on 
the  agenda  of  the  American  people. 

These  illustrate  the  fact  that,  although  there  was  some  progress 
during  this  two-decade  period,  some  of  the  most  important  recom- 
mendations were  not  implemented. 

Now,  I  would  like  to  speak,  Mr.  Chairman,  just  very  briefly  in  clos- 
ing these  introductory  remarks  about  the  recommendations  of  the 
President's  Commission  in  1952  pertaining  to  the  financing  of  health 
care.  There  were  two  key  recommendations. 

One  was  that  funds  be  collected  through  the  old-age  and  survivors 
insurance  mechanism  to  purchase  personal  health  service  benefits  on  a 
prepayment  basis  for  beneficiaries  of  that  insurance  program — in  those 
days,  persons  over  65  years  of  age — under  a  plan  which  meets  Federal 
standards  and  which  does  not  involve  a  means  test.  That  recommenda- 
tion was  implemented  by  the  Congress  in  1965  and  has  become  known 
as  medicare.  It  was  a  clear  need  13  years  prior  to  that  time. 

The  second  recommendation  was  that  Federal  grants-in-aid  be  made 
from  general  tax  revenues  for  the  purpose  of  assisting  the  States  in 
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making  personal  health  services  available  to  public  assistance  recip- 
ients. That  recommendation  was  also  implemented  in  1965  and  has 
become  known  as  medicaid.  I  regret  to  say  that,  it  is  one  of  the  recom- 
mendations of  our  report  from  which  I  would  now  dissent.  The  expe- 
rience of  medicaid  has  been  disatrous.  I  would  like,  however,  to  read 
the  dissent  of  three  members  of  the  Truman  Health  Commission  to 
that  particular  recommendation,  because  I  believe  that  that  dissent 
shows  remarkable  insight  and  points  the  direction  for  us  to  take  now. 
Mr.  Hays,  Miss  McGee,  and  Mr.  Keuther  dissented  with  this 
statement : 

Any  legislation  which  would  leave  participation  in  a  health  or  health  insur- 
ance program  to  the  operation  of  each  State  or  which  would  be  dependent  upon 
special  kinds  of  organizations  of  medical  personnel  could  not  possibly  accom- 
plish the  objective  of  giving  all  persons  in  the  country  ready  access  to  high- 
quality  comprehensive  personal  health  services.  In  fact,  such  legislation  would 
discriminate  against  those  persons  whose  States  chose  for  any  reason  not  to 
participate. 

Or  I  might  add,  not  to  participate  fully.  That  has  been  the  history  of 
medicaid  in  this  country  over  the  past  several  years. 

I  could  cite  many  more  of  the  recommendations  in  detail,  Mr.  Chair- 
man, but  I  believe  that  gives  you  the  general  theme  of  the  report  and 
what  has  happened  to  it  over  the  years.  I  recall  that  when  the  report 
was  first  issued,  it  was  greeted  by  the  American  Medical  Association  as 
creeping  socialism.  Some  of  us  felt  rather  insulted  at  that  particular 
epithet,  because  we  recalled  that  a  commission  report  20  years  earlier, 
the  report  of  the  Committee  on  the  Costs  of  Medical  Care,  had  at  least 
been  told  that  they  were  advocating  socialism,  communism,  inciting  to 
revolution.  The  fact  is  that  we  have  crept  quite  slowly  along  the  lines 
that  were  indicated  by  our  report,  whatever  epithet  you  wish  to  apply 
to  them.  But  it  is  quite  clear  now  that  the  Congress  and  the 
people  recognize  that  these  recommendations  are  long  overdue  for 
implementation. 

Senator  Kennedy.  Thank  you  verv  much,  Doctor. 

Dr.  DeBakey? 

STATEMENT  0E  DR.  MICHAEL  DE  BAKEY,  CHAIRMAN  0E  THE 
PRESIDENT'S  COMMISSION  ON  HEART  DISEASE,  CANCER,  AND 
STROKE  OF  1964 

(Dr.  DeBakey's  written  statement  follows :) 

Statement  of  Michael  E.  DeBakey,  M.D.,  President  and  Professor  of 
Surgery  and  Chairman,  Cora  and  Werb  Mading  Department  of  Surgery, 
Baylor  College  of  Medicine,  Houston,  Tex. 

Mr.  Chairman  and  Members  of  the  Subcommittee.  In  his  Special  Health 
Message  to  the  Congress  in  February  1964,  President  Lyndon  B.  Johnson  made 
the  following  announcement : 

"I  am  establishing  a  Commission  on  Heart  Disease,  Cancer,  and  Stroke  to 
recommend  steps  to  reduce  the  incidence  of  these  diseases  through  new  knowledge 
and  more  complete  utilization  of  the  medical  knowledge  we  already  have." 

The  Commission  first  convened  two  months  later,  and  in  December  1964,  it 
published  its  Report  to  the  President.  Included  in  the  report  were  35  recom- 
mendations which  the  Commission  believed  would  hasten  the  conquest  of  heart 
disease,  cancer,  and  stroke.  Most  of  these  recommendations  contained  the 
amount  of  additional  dollars  which  the  Commission  believed  would  need  to  be 
invested  to  help  save  from  an  utimely  death  the  two-thirds  of  all  Americans 
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who  suffer  from  these  diseases.  In  addition,  the  Commi.su on  recommended  a 
dozen   changes   in   legislation   and   organization   to   facilitate   or  enable   imple- 
mentation   of    the   35    recommendations    intended    to   accelerate    the   full-* 
cam;  aign  against  heart  disease,  cancer,  and  stroke. 

As  a  result  of  the  Commission's  report  and  recommem  the  Congress 

enacted  the  Heart  Disease,  Cancer,  and  Stroke  Amendments  of  1935  (Public 
Law  89-239).  There  followed  the  1966  supplemental  appropriation  bill  which, 
in  the  words  of  the  Senate  Report,  would  "provide  funds  for  implementing 
recommendations  of  the  President's  Commission  on  Heart  Disease,  Cancer,  and 
Stroke  .  .  .  to  bring  about  a  more  effective  and  quicker  application  of  the  results 
of  medical  research  to  diagnosis  and  treatment."'  The  National  Heart  Institute 
received   an   additional  $5  million   in  the  supplemental  appropriation  bill. 

The  second  1966  DHEW  supplemental  appropriation  bill  provided  $25  million 
for  the  establishment  of  Regional  Medical  Programs. 

Certain  of  the  recommendations  provided  for  specific  investigation,  patient 
care,  teaching,  and  training  in  heart  disease.  Many  of  the  proposed  programs 
required  additional  appropriations.  A  comparison  of  some  of  the  recommenda- 
tions concerning  heart  disease,  the  amounts  the  Commission  believed  would  be 
necessary  to  implement  these  programs,  and  the  status  of  these  programs 
follows : 

1.  The  Commission  recommended  the  establishment  of  25  heart  centers  to 
include  clinical  investigation,  patient  care,  teaching,  and  training  and  estimated 
that  these  centers  would  need  to  be  funded  at  an  annual  level  of  $45.7  million 
at  their  completion  within  5  years.  In  addition,  the  Commission  recommended 
the  establishment  of  10  specialized  research  centers  for  intensive  study  of  specific 
aspects  of  heart  disease  and  estimated  that  these  centers  would  require  $3  million 
annually  upon  their  completion.  It  also  recommended  supporting  centers,  such  as 
bioengineering  research  centers.  These  supporting  centers  would  again  require 
an  additional  $3  million.  The  Commission  thought  that  in  order  to  develop  this 
program,  nonmatching  funds  should  be  appropriated  for  construction,  renovation, 
or  both,  and  for  provision  of  the  necessary  equipment  and  staff. 

The  Commission  further  recommended  a  program  of  developmental  grants  to 
medical  schools  to  enable  these  institutions  to  improve  their  total  capability  for 
both  academic  and  research  programs  for  the  ultimate  purpose  of  creating  a 
greatly  increased  number  of  true  "centers  of  excellence"  in  medical  education  and 
research.  It  specifically  recommended  that  appropriations  of  $40  million  be  made 
over  a  5-year  period  for  a  program  of  nonmatching  grants  to  be  used  by  institu- 
tions at  their  discretion  to  strengthen  various  aspects  of  their  academic  and  re- 
search programs.  A  large  part  of  this  institutional  support  would  undoubtedly 
have  been  used  to  strengthen  programs  against  heart  disease. 

In  1967  the  National  Heart  Institute  was  provided  $800,000  to  award  planning 
grants  for  specialized  centers.  This  planning  activity  continued  for  several  years, 
but  it  was  not  until  1971  that  the  National  Heart  and  Lung  Institute  eventually 
received  an  appropriation  which  enabled  initiating  specialized  centers  of  research. 
Thirty-four  such  centers  have  been  established,  which  include  11  for  new  lung 
programs  in  line  with  the  Institute's  expanded  mandate.  These  centers  are  funded 
at  $16.4  million  and  are  largely  research  oriented.  They  do  not  provide  for  much 
patient  care ;  they  provide  for  no  teaching  or  training  activities ;  they  allow  for 
no  construction. 

It  is  true  that  the  Regional  Medical  Programs  have  accomplished  much  that 
was  envisioned  in  the  Commission's  recommendations  for  centers.  These  accom- 
plishments, however,  have  not  necessarily  provided  the  categorical  mission  in  the 
clinical  investigation  of  heart  disease  that  was  specified  in  the  Commission's 
recommendations.  Indeed,  the  regional  programs  have  apparently  been  marked 
for  decategorization  and  would  continue  to  function  primarily  in  an  educational — 
not  a  research — role.  The  point  is  that  the  regional  programs  have  not  served  the 
objectives  of  the  Commission  recommendations  for  research  centers. 

2.  The  Commission  recommended  that  the  authority  and  funds  be  provided  to 
establish  and  maintain  coordinated  state-wide  laboratory  facilities  necessary  for 
heart  disease  control  programs.  It  stressed  that  the  development  of  such  a  labora- 
tory network  would  make  it  possible  to  achieve  an  immediate,  specific,  and  meas- 
urable impact  in  reducing  death  and  disability.  It  recommended  that  $8.5  million 
over  a  3-year  period  be  administered  and  coordinated  among  the  states  by  the 
former  PHS  Heart  Disease  Control  Program.  In  fact,  this  program  has  been 
gradually  terminated. 
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3.  The  Commission  endorsed  the  existing  system  of  review  of  research  project 
grants  by  study  section  and  advisory  councils  at  the  National  Institutes  of 
Health  and  recommended  intensified  and  expanded  support  of  research  in  heart 
disease  through  this  mechanism.  It  recommended  that  an  additional  $40  million 
be  appropriated  to  the  National  Heart  and  Lung  Institute  in  a  3-year  period  over 
and  above  the  current  appropriation.  In  fact,  funds  for  research  project  grants  in 
the  NHLI  appropriation  were  $93  million  in  1967.  These  grants  go  to  research 
institutions  and  medical  schools  throughout  the  country  and  are  the  largest 
single  source  of  research  dollar  support  in  the  NHLI  appropriation.  This  type  of 
support  shrank  from  $93  million  in  1967  to  $S2  million  in  1970.  The  budget  esti- 
mates for  1972  provide  $94  million.  In  contrast  to  the  Commission's  recommenda- 
tions for  intensified  and  expanded  support,  what  has  actually  happened  has  been 
a  dramatic  cutback.  It  is  obvious  that  the  amount  appropriated  has  not  even 
provided  for  inflationary  factors,  much  less  either  the  Commission's  intent  or 
the  Institute's  newer  responsibilities  in  expanded  research  in  pulmonary  diseases 
and  in  sickle  cell  disease. 

4.  The  National  Institutes  of  Health  have  carried  out  a  program  of  grants  to 
certain  institutions  for  the  general  support  of  research  for  some  years.  The  pro- 
gram is  designed  to  assist  institutions  in  achieving  balanced  research  and  teach- 
ing programs  and  in  meeting  rising  costs  associated  with  large-scale  research 
programs  based  on  project  grants  to  individual  faculty  members.  Ir  is  also 
intended  to  help  institutions  in  expanding  their  physical  resources  for  research 
and  initiating  pilot  research  in  new  areas — two  undertakings  which  are 
extremely  difficult  to  finance  out  of  general  operating  funds. 

The  Commission  recommended  that  the  existing  General  Research  Support 
Grants  Program  be  expanded  as  rapidly  as  possible  to  a  level  of  15  per  cent  of 
the  total  NIH  research  and  training  budget.  General  Research  Support  in  the 
National  Heart  and  Lung  Institute  budget  was  at  the  level  of  $8  million  in  1965. 
peaked  at  $9.8  million  in  1968,  and  has  been  cut  to  $7.3  million  in  the  1972  esti- 
mates. The  1972  figure  represents  5  per  cent  of  the  NHLI  research  and  training 
budget. 

The  Commission  further  recommended  that  this  program  be  expanded  to  in- 
clude negotiated  awards,  based  on  documented  applications,  to  defray  the  direct 
and  indirect  costs  of  the  supporting  organization  and  services  (which  are  not 
ordinarily  chargeable  as  indirect  costs)  provided  by  each  institution  to  facilitate 
the  conduct  of  research.  This  recommendation  has  not  been  implemented. 

5.  The  Commission  reported  at  length  the  need  for  additional  manpower 
across  the  entire  range  of  the  health  sciences.  It  made  9  separate  and  specific 
recommendations  for  the  education  and  training  of  health  manpower.  I  should 
like  to  consider  certain  of  these  that  concern  the  training  of  research  and  clinical 
investigators  in  heart  diseases. 

a.  It  was  recommended  that  the  national  program  of  graduate  research  train- 
ing grants  be  enlarged  and  expanded  at  a  rate  commensurate  with  the  training 
capacity  of  organizations  so  engaged  and  the  national  pool  of  young  investigators 
seeking  such  training. 

Research  is  conducted  by  the  minds  of  trained  scientists.  It  is  in  the  national 
interest,  therefore,  to  insure  a  continuing  and  expanding  supply  of  biomedical 
scientists  adequately  trained  to  guarantee  the  quality  of  health  research  tomor- 
row. 

The  funding  instrument  most  suitable  to  the  task  of  assisting  the  university, 
or  other  research-educational  organization,  in  providing  such  advanced  training 
is  the  "training  grant".  This  instrument  permits  local  identification  of  young  men 
and  women  with  research  potential,  provides  them  with  appropriate  stipends  and, 
equally  important,  by  diverse  means  assists  the  institution  to  improve  the  quality 
of  research  training  while  enlarging  its  capacity  for  so  doing. 

Based  on  the  best  expert  presentations  which  the  Commission  could  obtain, 
it  recommended  an  expansion  of  cardiovascular  research  training  by  $8.8  million 
over  a  5-vear  period.  What  has  actually  occurred  has  been  a  nearly  $4  million  cut 
in  the  NHLI  training  funds  from  1966  to  1972. 

In  addition,  it  has  been  necessary  to  award  increasing  amounts  of  training  funds 
for  the  pulmonary  disease  training  program. 

b.  It  was  recommended  that  additional  appropriations  be  made  to  mount  new 
programs  in  clinical   training.  An  eventual  level  of  $15  million  annually  was 
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recommended  for  clinical  training  in  heart  disease.  While  some  clinical  training 
support  is  provided  through  graduate  research  grants,  the  objectives  of  the  rec- 
ommended clinical  training  program  have  not  been  fulfilled  despite  the  1966 
supplemental  for  training. 

c.  The  continuation  and  expansion  of  cardiovascular  undergraduate  training 
grants  to  medical  schools  was  recommended.  It  was  specifically  recommended  that 
the  program  in  the  National  Heart  and  Lung  Institute  be  continued  and  increased 
by  about  $1.5  million  annually  to  permit  eligible  schools  to  receive  grants  of 
$40,000  per  year.  As  of  1972  these  schools  receive  $25,000  per  year,  and  it  is 
rumored  that  the  DHEW  plans  to  terminate  this  program  in  1973. 

d.  It  is  encouraging  to  note  that  there  is  pending  legislation  for  Federal  support 
and  encouragement  of  2-year  medical  schools.  The  Commission  estimated  in  1964 
that  from  2,000  to  3,000  vacancies  exist  in  medical  schools  for  third-year  students. 
The  creation  of  2-year  medical  schools  in  existing  colleges,  wherein  students  would 
receive  the  basic  science  portion  of  their  training  at  minimal  additional  expense, 
would  make  it  possible  to  fill  these  existing  spaces  in  the  shortest  possible  time 
and  thereby  make  the  quickest  impact  on  the  shortage  of  physicians.  It  is  inter- 
esting to  note  that  the  pending  legislation  would  affect  1973  or  1974,  whereas  the 
Commission  made  this  recommendation  in  1964. 

6.  A  vigorous  and  expanded  program  of  public  information  was  discussed.  Ap- 
plication of  medical  knowledge  in  such  fields  as  heart  disease,  cancer,  and  stroke 
depends  on  the  initiative  and  cooperation  of  an  informed  public.  This  is  true  of 
every  step  in  the  process,  from  prevention  and  early  detection  to  rehabilitation — 
each  of  which  depends  on  the  active  participation  of  the  patient  and  his  family. 
A  variety  of  new  and  expanded  projects  and  programs  were  recommended  for 
DHEW  on  subjects  related  to  heart  disease,  cancer,  and  stroke,  and  such  other 
subjects  as  were  deemed  desirable,  which  amounted  to  an  increase  of  some  $9 
million  per  year.  Yet,  to  cite  one  example,  the  information  activity  of  the  Heart 
and  Lung  Institute  has  actually  been  reduced,  and  this  is  generally  true  of  most 
of  the  research  areas  of  the  Department. 

7.  The  contract  programs  of  the  NHLI  began  in  1966  in  any  significant  level 
with  the  advent  of  the  Artificial  Heart  Program — since  expanded  as  the  Medical 
Devices  Applications  Program — and  the  Myocardial  Infarction  Research  Unit 
network.  The  contract  programs  have  expanded  in  the  NHLI  in  clinical  applica- 
tions in  arteriosclerosis  and  hypertension  and  in  blood  research  and  resource 
programs  to  $33  million  in  1972.  This  rate  of  growth  is  below  that  recommended 
in  the  Report 

The  Commission  also  recommended  that  the  authority  to  contract  for  research 
and  development  be  broadened.   Specifically,  authorization  was  recommended : 
to  make  advance  payments  on  contracts  as  a  means  to  assist  contractors  in 
initiating  new  and  complex  technical  operations  ; 

to  pay  for  the  cost  of  construction  involved  in  and  essential  to  the  success- 
ful accomplishment  of  the  terms  and  purposes  of  a  contract ; 

to  commit  contractual  support  for  advance  periods  upward  to  five  years  to 
enable  contractors  to  make  substantial  investment  in  facilities  and  staffs 
frequently  required  for  major  contract  operations  with  confidence  of  ade- 
quate recovery  of  costs  and  reasonably  stable  operations. 
These  recommendations  concerning  contract  management  have  apparently  not 
been  implemented. 

8.  As  related  to  general  administrative  policy  and  revised  legislative  needs, 
the  Commission  also  made  a  variety  of  recommendations  including : 

That  NIH  be  allowed  to  use  a  mechanism  whereby  funds  appropriated  for 
special-purpose  programs  would  not  lapse  if  unspent  at  the  end  of  the  fiscal 
year; 

That  a  policy  be  adopted  for  the  payment  of  the  full  costs  attributable  to 
a  research  grant  under  a  standard  Government-wide  approach  ; 

That   the   Institute   Directors,   after   appropriate   consultation,   be  given 
the    authority    to    transfer   funds    within    their   overall    annual    Institute 
appropriations. 
By  and  large  these  facets  of  the  recommendations  have  not  been  carried  out. 
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NATIONAL  HEART  AND  LUNG  INSTITUTE— ACTUAL  OBLIGATIONS,  1965-72 

[In  thousands] 


Obligations  by  activity  1965         1966         1967         1958         1969         1970       1971  ■         1972  ■ 


Research  grants: 

Regular  program $78,320  $86,360  $93,121  $90,612  $86,125  $82,440  $88,935  $94,017 

General  research  support  grants..  8,093  8,033  8,943  9,809  9,425  8,855  8,127  7  267 

Heart  cooperative  drug  study 447  1,770  3,433  3.820  3,812  3,976  4,579  3^  255 

Specialized  research  centers _ 658  584  271  148  16,442  16,442 

Subtotal,  research- 86,860  96,163  106,155  104,825  99,633  95,411  118,083  120,981 

Fellowships _ 5,806  6,095  6,508  6,769  6,933  6,915  6,871  6  195 

Training  grants 14,938  17,445  17,752  17,267  18,800  16,578  13,592  13,592 

Laboratory  and  clinical  research. 5,527  6,039  6,717  7,502  8,227  8,977  10,031  10  470 

Collaborative  R.  &  D 2,100  5,939  17,989  17,097  19,220  23,397  32,345  32,939 

NIH  management  fund 6,579  6.941  6.555  6, 85S  7,117  6,743  8,047  8,485 

Other _ 1,552  1,620  1,876  1.818  1,986  2,237  2,658  2,830 

Total,  NH LI 123,362  140,242  153,552  162,134  161,916  160,258  191,627  195,491 


1  Estimated. 

Dr.  DeBakey.  Mr.  Kennedy,  first,  let  me  say  that  the  Presidents 
Commission  on  Heart  Disease,  Cancer,  and  Stroke.  I  think,  stems  from 
the  original  recommendation  to  the  Platform  Committee  of  the  Na- 
tional Democratic  Party  that  such  a  commission  be  established  for 
this  purpose.  In  any  case,  in  his  health  message  in  1984,  President 
Johnson  stated  that  he  was  appointing  this  Commission  and  gave  his 
reasons  for  it,  which  were  certainly  compelling  reasons,  pointing  out 
that  some  70  percent  of  the  people  of  this  country  die  from  heart 
disease,  cancer,  and  stroke,  and  that  we  should  try  to  do  something 
about  it.  He  felt  something  could  be  done  about  it  and  he  appointed 
this  Commission  for  this  purpose. 

The  Commission  was  appointed  in  March  of  1964  and  was  first 
convened  in  April  of  1964.  I  was  asked  to  be  Chairman  of  the  Com- 
mission. The  members  of  this  Commission  were  certainly  distinguished 
citizens,  both  those  representing  lay  people  and  the  scientists  and 
clinical  experts  in  these  fields. 

The  Commission  completed  its  report,  made  its  recommendations  in 
December  to  the  President,  including  some  35  recommendations.  Now, 
these  recommendations  were  broadly  grouped  into  about  five  cate- 
gories. The  first  of  these  was  concerned  with  the  establishment  of  a 
network  of  centers  and  stations,  as  we  called  them,  small  peripheral 
units  to  cover  the  Nation  in  a  kind  of  national  network  to  provide 
the  main  thrust  of  investigation,  training,  and  patient  care  so  as  to 
raise  the  whole  standard  and  provide  the  best  available  care  in  research 
as  well  as  in  the  treating  of  patients  in  these  three  fields. 

There  were  four  other  sets  of  recommendations  of  the  total  35  that 
were  made  to  provide  the  substantive  basis  for  supporting  this  pri- 
mary activity. 

The  Commission  found  that,  for  the  most  part,  many  of  these  rec- 
ommendations could  be  handled  by  existing  legislation,  that  is,  author- 
izing enabling  legislation  for  the  funding,  because  with  each  of  these, 
the  Commission  made  a  5-year  projection  of  the  funds  required  to 
implement  the  recommendations.  The  one  particular  enabling  legis- 
lative activity  required  was  one  that  led  to  the  establishment  of  the 
regional  medical  program,  which  was  known  as  Public  Law  89-239. 
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To  give  an  illustration  of  what  happened  to  these  recommends  ions 
in  terms  of  implementation  of  them,  we  recommended  or  projected  for 
the  5-vear  period  that  for  the  regional  medical  programs,  by  the  fifth 
year,  the  funding  would  be  estimated  to  require  a  little  ever  $150 
million.  I  think  the  amount  of  money  that  had  been  funded  for  the 
purpose  is  somewhere  around  $90  million.  What  is  even  more  distress- 
ing in  this  regard  was  the  fact  that  the  administration  has  proposed 
for  the  next  year's  budget  that  this  be  cut  to  about  $50  million. 

In  general."  I  would  say  that  as  an  assessment  of  the  implementing 
of  the  regions,  the  high  expectations  that  all  the  Commissioners  had 
for  the  impact  of  this  report  were  not  achieved  and  that  while  cer- 
tainly some  achievements  were  reached  in  terms  of  the  regional  med- 
ical programs,  they  were  far  from  those  we  expected  by  this  period 
in  terms  of  the  impact  upon  the  conquest  of  these  diseases. 

I  can  go  into  further  details  and  I  have  some  statements  here  which 
I  can  submit  for  the  record  if  you  wish,  but  I  would  like  to  keep 
what  I  have  to  say  rather  brief  at  this  time  and  simply  state  that  in 
reflecting  upon  the  report,  now  7  years  old  (it  will  be  over  7  years 
in  December  when  it  was  submitted),  I  must  say — and  I  believe  this 
feeling  is  shared  by  most  of  the  members  of  the  Commission  and 
most  of  the  people*  who  are  well  informed  in  this  field,  including 
Dr.  Moser  of  the  American  Heart  Association — that  it  is  far  short 
of  what  we  expected  by  this  time,  largely  due,  I  would  say,  to  several 
factors. 

First,  and  most  important  of  all,  of  course,  is  the  fact  that  the 
funding  was  completely  inadequate  to  meet  this  need.  Second,  I  think 
that  there  was  not  the  national  commitment  made  to  achieve  the  goals 
we  established  and  we  specifically  indicated  that  such  a  commitment 
was  desirable.  In  fact,  at  one  point  in  the  introduction  of  the  report, 
this  very  brief  statement  is  made : 

It  is  appropriate  and  necessary  tha+  the  Federal  Government  encourage, 
stimulate,  and  support  the  upward  thruai  of  national  health.  Events  of  the 
past  2  decades  have  proved  beyond  question  that  such  encouragement  and  sup- 
I  ort,  far  from  interfering  with  personal  and  scientific  freedom,  has  in  fact 
created  the  conditions  in  which  such  freedom  can  realize  full  fruition.  The 
solution  to  the  problems  of  heart  dis«ase,  cancer,  and  stroke  can  be  built  only 
on  the  foundation  of  a  profound  and  truly  national  commitment  to  this  end,  by 
both  public  and  private  resources. 

I  think,  Mr.  Kennedy,  that  this  type  of  commitment  was  never 
accepted. 

Now,  there  are  other  factors  that  I  think  influence  the  lack  of 
adequate  implementation  of  these  various  recommendations.  I  think, 
for  one  thing,  the  question  can  be  raised  as  to  whether  or  not — and 
this  is  perhaps  a  philosophical  question,  but  it  has  some  practical 
implications — whether  or  not  a  commission  of  this  kind  making  its 
report,  and  then  in  a  sense  bowing  out,  is  adequate  for  the  purpose. 

Seeondlv.  I  think  the  question  must  be  raised  as  to  whether  or  not, 
in  concern  for  the  whole  people,  in  a  matter  as  important  as  this  is. 
and  particularly  as  important  as  health  care  is  for  every  citizen,  such 
a  commission  should  be  solely  responsible  to  the  executive  branch  of 
the  Government.  As  I  have  reflected  upon  certain  other  commissions 
and  committees  that  I  have  been  associated  with,  the  one  that  I  believe 
had  the  most  impact  in  terms  of  advancing  the  cause  of  health  was 
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the  Senate  Consultant  Committee,  established  by  Congress  and  the 
Senate,  at  the  time  that  Senator  Hill  was  chairman.  We  have  with  us 
the  chairman  of  that  committee,  Mr.  Boisfeuillet  Jones.  If  one  looks 
back  upon  the  total  impact  upon  the  funding  particularly,  and  the 
effect  of  that  funding,  I  would  have  to  assess  the  various  experiences 
I  have  had  as  indicating  that  this  was  the  most  effective  way  by  which 
a  study  of  this  kind  could  produce  an  advantageous  effect  upon  the 
health  of  the  people,  because  I  think  this  one  had  far  more  impact 
than  the  Commission  on  Heart  Disease,  Cancer,  and  Stroke,  in  spite 
of  the  fact  that  this  Commission  did  have,  certainly,  an  impact.  We 
did  establish  enabling  legislation. 

But  there  is  one  more  factor  that  I  think  is  important  and  a  final 
one  that  I  want  to  put  to  you  at  this  time.  That  is  concern  with  the 
structure  within  the  Government  for  implementing  recommendations 
of  this  kind.  I  feel  from  my  own  experience  and  assessment,  and  it  is 
interesting  that  the  Commission,  in  its  concern  with  this  matter,  made 
recommendations  regarding  this,  that  the  present  administrative  struc- 
ture within  the  executive  branch  of  the  Government  for  implementing 
these  kinds  of  recommendations  is  obsolete.  I  think  there  is  a  need  for 
a  serious  overhauling  of  this  structure  to  meet  the  current  needs  and 
current  demands  within  this  area. 

Now,  if  one  looks  at  the  Commission  report,  one  will  find  a  set  of 
recommendations  that  are  concerned  with  this  entitled  "Changes  in 
Legislation  and  Organization."  The  first  recommendation  is  very  brief, 
if  I  may  read  this : 

The  first  legislative  recommendation  of  the  Commission,  as  set  forth  below  is 
for  a  comprehensive  amendment  and  recodification  of  the  Public  Heatlh  Service 
Act.  The  reasons  underlying  this  recommendation  stem  from  the  fact  that  the 
present  act  is  seriously  obsolete.  The  type  of  national  attack  needed  to  reduce 
the  toll  from  heart  disease,  cancer,  and  stroke  cannot  be  fully  mounted  until 
more  effective  legislative  devices  are  made  available. 

However,  recognizing  the  time  required  and  the  difficulty  involved  in  securing 
and  drafting  and  enactment  of  a  legislative  modification  of  such  magnitude, 
interim  legislative  proposals  are  recommended  for  these  new  or  changed  author- 
izations so  important  to  the  campaign  against  heart  disease,  cancer,  and  stroke 
that  they  cannot  await  the  omnibus  revision. 

Then  the  recommendation  is  that : 

The  last  major  overall  revision  or  codification  of  the  Public  Health  Service 
Act  was  done  20  years  ago. 

In  the  intervening  20  years,  however,  there  have  been  tremendous  changes  in 
all  areas  of  the  health  field.  The  rapid  growth  of  the  biomedical  research  effort 
has  produced  numerous  pressing  needs  for  more  effective  legislative  devices.  At 
the  same  time,  the  growth  in  importance  of  chronic  diseases  has  had  a  great 
impact  on  health  programs.  The  recognized  need  for  comprehensive  community 
health  services  demands  of  the  Public  Health  Service  a  mission  and  a  program 
of  action  that  far  exceed  the  confines  of  the  public  health  agencies  in  the  past. 

The  response  to  this  changing  challenge  has  thus  far  taken  the  form  of  piece- 
meal, spasmodic  amendments  to  the  basic  Act  as  particular  pressures  and  needs 
arose. 

It  has  become  abundantly  clear,  therefore,  that  if  the  program  proposed  by 
the  President's  Commission  on  Heart  Disease,  Cancer,  and  Stroke  is  to  be  effec- 
tively implemented,  as  well  as  for  many  other  important  reasons,  there  must  be 
a  thoroughgoing  and  comprehensive  revision  and  recodification  of  the  Public 
Health  Service  Act.  The  matter  should  be  given  intensive  study  by  experts  in  the 
field,  and  a  legal  instrument  suitable  to  the  health  needs  of  the  nation  at  this 
time  and  for  the  future  should  be  developed  and  enacted. 
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Mr.  Chairman,  I  could  elaborate  on  that  further  and  give  you  rea- 
sons for  it.  I  will  be  very  brief  by  saying  I  think  that,  too,  was  an  im- 
portant factor  in  the  lack  of  followtlirough  and  implementation  of  so 
many  of  these  recommendations  which,  I  think,  could  have  had  a  very 
important  effect  upon  the  health  of  our  people  in  reducing  the  dis- 
ability and  death  from  heart  disease,  cancer,  and  stroke  7  years  after 
this  report  was  submitted. 

Senator  Kennedy.  Thank  you  very  much,  Doctor.  We  shall  come 
back  to  those  features  in  just  a  few  moments. 

Maybe  just  before  moving  on,  would  you  like  to  comment  on  how  the 
bill  that  finally  came  out  of  the  Congress  differed  from  recommenda- 
tions that  you  made  ? 

Dr.  DeBakey.  Yes.  Well,  I  have  some  of  that  in  the  statements  that 
I  would  like  to  submit  to  you,  but  I  will  very  briefly  say  that  it  differed 
considerably  from  the  concept  of  the  objectives  that  we  had  in  mind, 
and  this  was  largely  due  to  the  compromises  that  were  required  in 
actually  getting  legislation  through  Congress.  There  was  a  consider- 
able outcry,  and  I  think  largely  through  a  misunderstanding  of  the 
report  and  the  objective  of  the  Commission  by  the  American  Medical 
Association  and  its  representatives.  At  first  they  strongly  opposed 
virtually  the  whole  report  and  one  member  of  the  Commission  who  was 
a  staff  member  of  the  American  Medical  Association  actually  resigned 
from  the  Commission,  Dr.  Hugh  Hussey,  because  he  felt  it  might  not 
be  appropriate  for  him  to  remain  on  the  Commission  because  of  his 
concern  that  the  recommendations  would  not  be  approved  by  the 
American  Medical  Association. 

Senator  Kennedy.  Why  was  the  AMA  opposed  to  these  recom- 
mendations ? 

Dr.  DeBakey.  Well,  I  think  largely  because  they  were  concerned 
with  whether  or  not  these  recommendations  would  tend  to  put  the 
Federal  Government  in  greater  control  over  the  practice  of  medicine. 

Senator  Kennedy.  Yet  the  panel's  recommendations  were  made, 
as  I  understand  it,  in  terms  of  attempting  to  provide  the  most  effec- 
tive ways  to  meet  the  problems  of  cancer,  heart  disease,  and  stroke. 

Dr.  DeBakey.  Yes,  there  is  no  question  about  the  fact  that  there 
was  a  misunderstanding  of  the  Commission's  report.  And  we  actually 
have  placed  in  the  report  a  statement  to  the  effect  that  there  should 
not  be  on  the  part  of  the  Federal  Government  any  direction  or  con- 
trol over  the  practice  of  medicine  or  in  the  support  of  the  practice 
of  medicine. 

Senator  Kennedy.  You  tried  to  make  that  point  clear? 

Dr.  DeBakey.  We  did  make  it  clear  in  the  report.  But  very  often 
these  reports  are  not  thoroughly  read.  I  had  many  discussions  and 
met  with  many  groups  of  physicians  across  the  country  in  trying  to 
explain  the  report,  I  did  my  best  to  work  with  organizations  of  med- 
icine to  get  their  support  for  this.  It  is  quite  interesting  now,  in  testi- 
fying beiore  the  Appropriations  Committee  in  support  of  the  regional 
medical  programs,  for  example,  that  the  American  Medical  Associa- 
tion has  given  its  approval  and  has  supported  the  program  as  it  now 
exists.  Now,  the  enabling  legislation  was  modified  to  meet  some  of  the 
objections  of  the  American  Medical  Association  and  those  of  us  who 
are  concerned  and  interested 
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Senator  Kennedy.  How  would  you  describe  those  alterations? 
Would  you  describe  them  as  adjustments,  alterations,  or  as  funda- 
mental basic  changes  in  recommendations? 

Dr.  DeBakey.  I  would  say  they  range  across  the  whole  area  of 
adjustments,  modifications,  and  even  basic  alterations,  yes,  in  different 
areas. 

>  Mr.  Gorman.  Mr.  Chairman,  if  I  could  interject  one  thing  there, 
since  I  was  a  consultant  to  this  Commission,  I  think  the  AMA  posi- 
tion was  the  traditional  position  that  anything  you  do  is  in  competi- 
tion with  the  private  practice  of  medicine.  Now,  thev  are  not  able  to 
handle  the  avalanche  of  heart  diseases,  cancer,  and  stroke  victims, 
but  thev  still  worry.  If  they  work  70  hours  a  week  and  a  new  doctor 
comes  into  town,  they  say,  he  is  going  to  kill  our  business. 

Dr.  DeBakey  has  put  it  very  politely  because  he  was  born  in 
Louisiana.  I  will  put  it  more  directly.  They  totally  emasculated  the 
measure  in  the  House  and  they  clubbed  the  House  into  submission.  I 
know  the  delegate  members  that  came  from  State  after  State  to  work 
on  the  Interstate  Commerce  Committee.  The  Commission  recommenda- 
tion was  Hill-Burton  Federal  type  support  for  a  network  of  heart 
disease,  cancer,  and  stroke  centers.  That  to  the  AMA  was  absolute 
anathema.  That  was  cut  out  of  the  bill.  So,  it  was  like  major  surgery. 
Nothing  happened  to  you,  you  just  lost  80  percent  of  your  body ;  but 
that  was  all  right,  you  still  had  20  percent  intact. 

So,  we  got  a  piece  of  legislation  on  the  books,  Mr.  Chairman,  estab- 
lishing the  Heart.  Disease,  Cancer,  and  Stroke  Commission.  But  I  think 
honestly,  since  this  committee  is  addressing  itself  to  it,  I  think  we 
ought  to  respond  in  full  candor  that  again,  there  was  not  the  thought- 
ful discussion  we  had  hoped  for.  The  proposals,  as  Dr.  DeBakey  has 
pointed  out,  were  caricatured — you  know,  we  are  going  to  socialize 
this  area  of  medicine.  We  were  not,  we  did  not  attempt  to.  But  the 
power  of  the  AMA  at  this  time  was  paramount  in  emasculating  this 
part  of  that  report. 

Senator  Kennedy.  We'll  come  back  to  some  of  these. 

Did  vou  want  to  make  any  further  comment,  Doctor  ? 

Dr.  DeBakey.  Not  at  this  time.  I  can  elaborate  on  some  of  the  other. 
I  think  it  is  important  to  dissect  the  reasons,  because  I  think  this  is 
always  necessary  to  see  what  is  going  to  happen  in  the  future.  Sec- 
ond, in  advancing  the  health  cnuse,  I  would  like  to  relate  some  of 
this  a  little  later,  at  least  in  terms  of  advancing  the  cause  of  heart 
disease,  cancer,  and  stroke  to  the  health  concerns. 

Senator  Kennedy.  Yes. 

Mr.  Jones? 

STATEMENT  OF  BOISFEUILLET  JONES,  CHAIRMAN  OF  THE 
NATIONAL  ADVISORY  COMMISSION  ON  HEALTH  FACILITIES  OF 
1968 

Mr.  Jones.  Mr.  Chairman,  Senator  Kennedy,  lam  pleasedto  join 
your  hearings  on  implementation  of  recommendations  of  presidential 
commissions  and  believe  that  you  will  make  significant  contributions 
to  the  effectiveness  of  any  future  commissions. 
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You  asked  that  I  comment  particularly  on  the  National  Advisory 
Commission  on  Health  Facilities  as  to  its  establishment,  work,  and 
implementation  of  its  recommendations.  I  will  confine  my  first  re- 
marks to  this  particular  request. 

Senator  Kennedy.  We  know  you  have  served  on  many  other  com- 
missions and  we  will  draw  on  that  experience  as  soon  as  we  get  into 
the  ground  we  have  established. 

Mr.  Jones.  At  the  time  this  Commission  was  established  in  October 
1967  by  President  Johnson,  the  Hill-Burton  program  had  had  about 
20  years  of  history.  Under  the  Hill-Burton  program,  the  Federal 
Government  had  contributed  about  $3,100,000,000  toward  construction 
of  hospital  and  related  health  facilities  which  totaled  about  $10  billion 
in  investment.  This  was  out  of  a  total  estimated  value  of  all  hospitals 
in  the  country  of  about  $28  billion  at  that  time. 

Now,  the  Hill-Burton  program  had,  to  a  considerable  extent,  ful- 
filled its  mission  of  providing  beds,  eliminating  discrepancies  in  health 
facility  availability,  particularly  in  the  smaller  communities.  At  this 
time,  there  was  great  pressure  for  money  to  assist  in  modernization  of 
existing  hospitals  rather  than  construction  of  new  hospitals  where 
they  were  not  in  existence.  With  this  20  years  of  experience  and  with 
a  change  in  the  health  care  economy  which  came  about  through  a  very 
great  increase  in  insurance  programs — inadequate,  but  nevertheless, 
a  substantial  increase — of  prepayment  arrangements  and  the  like,  the 
whole  problem  of  health  care  facilities,  broadly  interpreted  to  include 
the  personnel  resources  to  manage  the  actual  physical  plants,  took  on  a 
new  dimension  and  it  was  in  that  regard  and  because  of  the  need  for 
recommendations  as  to  what  type  of  Hill-Burton  program  should  be 
authorized  for  the  next  20  years,  that  the  President,  on  October  6, 1967, 
made  this  statement  in  establishing  the  Commission : 

Our  hospitals  have  been,  and  they  remain,  the  core  of  the  Nation's  health  care 
system.  Thanks  to  the  public-private  partnership  fostered  by  the  Hill-Burton 
Program  virtually  every  American  is  within  reach  of  a  good  hospital  today. 

Under  the  Hill-Burton  partnership,  we  have  accomplished  much. 

I  skip  part  of  the  quote  : 

It  is  time  to  build  upon  that  progress.  But  in  building,  we  must  do  more  than 
expand  and  continue  existing  programs.  We  must  reshape  them  to  fit  the  chang- 
ing needs  of  today  and  tomorrow. 

I  skip  and  quote  further : 

We  cannot  look  at  hospital  facilities  alone.  They  must  be  examined  in  relation 
to  community  and  regional  health  needs  and  resources.  The  whole  structure  of 
health  care  delivery  must  be  considered  as  we  design  the  buildings  and  facilities 
of  tomorrow.  This  task  requires  planning  for  the  long  and  short  range.  It  requires 
imagination,  energy,  and  broad  cooperation.  It  is  a  difficult  and  complex  job. 

For  these  reasons,  I  am  today  appointing  a  National  Advisory  Commission  on 
Health  Facilities  to  undertake  a  thorough  study  and  to  make  recommendations. 

The  Commission  consisted  of  15  members  representing  a  cross 
section  of  State  and  local  government  of  the  health  professions  and 
of  consumer  interests.  The  Commission  had  the  services  of  a  highly 
skilled  professional  staff  and  it  devoted  administrative  support  to  it. 
In  its  work,  it  drew  upon  materials  from  within  and  outside  the 
Federal  Government  and  received  views  from  major  health  provider 
groups,  consumer  interests,  and  local  public  officials.  In  addition,  it 
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reviewed  a  considerable  volume  of  recent  literature,  including  the 
several  dozen  reports  the  chairman  has  referred  to,  in  the  health  field 
and  made  several  field  trips. 

Without  elaborating  too  much  further,  I  would  say  that  the  Com- 
mission reached  a  consensus  in  the  report  and  for  the  most  part,  the 
recommendations  are  general.  But  they  led  to  one  major  conclusion : 

The  Nation  must  now  concentrate  upon  organizing  health  facilities  and  other 
health  resources  into  effective,  efficient,  and  economical  community  systems  of 
comprehensive  health  care  availahle  to  all. 

During  the  course  of  the  Commission's  activities,  the  President 
announced  his  intention  of  not  seeking  office  again  and  the  Presi- 
dency. Subsequently,  an  election  was  held  and  a  new  administration 
came  into  the  President-elect  position.  The  Commission  considered 
this  change  in  the  authorization  structure  of  the  Commission's  estab- 
lishment and  greatly  modified  its  intention  and  its  purpose  of  being 
specific  about  recommendations.  In  other  words,  if  the  Commission 
had  followed  its  original  purpose  and  intention  of  being  quite  specific 
about  legislative  proposals  to  make  to  the  President,  these  proposals 
might  well  take  on  the  character  of  the  administration  that  had  estab- 
lished the  Commission  and,  therefore,  in  the  view  of  the  Commission, 
properly  or  not,  might  suffer  to  some  extent  by  the  nature  of  the 
authority  for  the  Commission.  Therefore,  the  Commission  report 
became  a  report  of  a  general  statement  of  convictions  as  to  what  this 
country  must  do  in  the  20  years  ahead  in  relation  to  health  facilities. 

Now,  without  going  into  the  specifics  of  such  recommendations  as 
were  made,  the  report  essentially  picks  up  what  has  been  reported 
already  this  morning,  the  need  for  comprehensive  health  services  to  all 
of  our  people,  and  suggests  ways  that  local  communities,  professional 
organizations,  and  the  Federal  Government,  in  a  joint  public-private 
partnership,  could  more  effectively  organize  a  fragmented  provider 
system  into  effective  systems  of  comprehensive  health  care,  com- 
munity-based, community-determined,  and  the  majority  report  relates 
to  how  this  could  be  accomplished. 

The  report  was  submitted  in  December  of  1968.  The  administration 
changed  in  January  of  1969.  There  was  an  unfortunate  hiatus  in  leader- 
ship in  the  assistant  secretaryship  for  Health  and  Scientific  Affairs  of 
the  Department  of  HEW  for  quite  some  months,  and  there  was  no, 
apparently,  no  effective  means  of  conveying  these  recommendations  to 
those  who  had  policy  implementation  responsibilities  during  that  par- 
ticular period.  For  that  reason,  I  think  this  report  had  less  impact  than 
some  others  that  we  may  discuss  a  little  bit  later. 

I  must  say,  though,  that  there  has  been  developed  through  HEW  the 
health  maintenance  organizations  support  concept  which  in  terms  of 
comprehensive  health  care  systems,  is  an  essential  ingredient.  There 
have  been  neighborhood  health  centers  developed  primarily  by  OEO 
and  again  by  HEW.  some  interplay  there,  the  indications  that  OEO 
will  finance  community  networks  for  delivery  of  comprehensive  health 
services  to  the  poor,  and  in  terms  of  committee  representations,  these 
activities  track  the  views  of  the  Commission  directly. 

The  Commission  was  also  aware  of  the  development  of  regional  med- 
ical programs  and  that  these  had  quite  an  impact  and  have  great  poten- 
tial, if  properly  funded  and  administered,  to  assist  in  bringing  com- 
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prehensive  health  care  more  effectively  and  to  coordinate  assistance. 
This  is  true  also  of  the  comprehensive  health  planning  provisions  of  the 
Partnership  for  Health  Act.  These  two  activities,  particularly,  repre- 
sent the  Government's  response  to  this  long  time  recommended  need 
for  comprehensive  care  through  coordinated  systems  rather  than  con- 
tinuation of  the  fragmentation. 

Xow,  Mr.  Chairman,  I  could  comment  further  but  I  will  not  do  so 
at  this  time.  But  I  would  like  a  little  bit  later  to  accept  your  invitation 
to  comment  on  some  other  reports  and  case  histories  of  implementation 
that  came  out  of  the  types  of  commissions,  councils,  study  groups  that 
you  have  under  consideration  now. 

Thank  you. 

Senator  Kennedy.  Thank  you  very  much,  Mr.  Jones. 

I  would  like  to  start  oft'  a  panel-type  discussion,  to  raise  what  I  think 
is  a  rather  obvious  fact.  As  I  mentioned  at  the  outset,  we  had  a  series  of 
reports  from  commissions  which  you  gentlemen  have  been  involved  in, 
which  you  have  commented  on  this  morning  and  in  which  you  partici- 
pated, and  going  back  even  earlier,  to  the  1915  report  of  the  commission 
established  in  1912  by  Congress.  But  in  that  1915  report  you  see  these 
observations : 

A  system  of  sickness  insurance  is  the  most  feasible  single  measure. 

Insurance  is  the  recognized  method  of  distributing  loss  so  as  to  reduce  indi- 
vidual risk  to  a  minimum. 

Sickness  insurance  is  no  longer  experimental  but  is  rapidly  becoming  universal. 

The  cost  would  be  no  greater  than  at  present. 

A  governmental  system  of  sickness  insurance  is  preferable  because:  (a)  More 
democratic;  the  benefits  would  be  regarded  as  rights,  not  charity,  (b)  Compulsory 
features,  obnoxious  under  private  insurance,  would  be  no  longer  objectionable, 
(c)  On  account  of  the  reduction  in  overhead  charges  and  duplication,  higher 
efficiency  in  administration  would  be  secured  at  less  cost. 

It  is  suggested  that  the  commission  recommend  a  Federal  system  of  sickness 
insurance,  constructed  along  the  lines  here  briefly  summarized. 

That  is  in  1915.  Then  you  look  through  the  1952  report,  where  you 
talk  about  the  nature  of  the  health  crisis.  You  point  out  to  those  who 
assert  that  there  is  no  real  health  problem  and.  therefore,  no  need  for- 
tius kind  of  study,  "We  say  that  the  thousands  and  thousands  of  pages 
of  testimony  which  are  part  of  the  Commission's  record  disprove 
that  point  of  view." 

That  is  1952. 

Then,  you  go  to  the  1968  report,  Mr.  Jones,  and  you  see  there  on 
page  19,  talking  about  the  health  crisis,  "Many  Americans  do  not 
receive  adequate  health  care.  There  is  alarming  disparity  in  health 
status  among  certain  groups  in  this  country."  And  it  continues  to 
elaborate  on  this  point. 

Now,  here  we  are  with  the  Congress  thinking  about  a  Health 
Security  Act  in  1971.  We  have  been  talking  about  virtually  some  kind 
of  approach  to  health  security  for  some  60  years.  These  are  not  new 
concepts  we  are  talking  about.  They  have  been  studied,  restudied, 
restudied.  recommended  and  rerecommended  time  and  time  again.  It 
would  appear  to  me  that  the  whole  dimension  of  the  health  needs  in 
this  country  has  become  vastly  more  complicated  with  the  new  innova- 
tions which  have  taken  place,  and  that  the  disparity  between  those 
who  are  receiving  health  care  and  those  who  are  not  has  increased. 
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And  I  suppose  that  the  question  that  the  American  people  ask  is, 
is  this  question  of  health  needs  going  to  be  studied  for  another  50 
years?  Are  we  just  going  to  have  more  and  more  commissions?  How 
are  we  really  going  to  put  into  effect  the  thoughtful  considerations  of 
men  like  yourselves,  who  have  been  considering  this  problem  for  some 
50  years  in  this  Nation  and  have  come  up  with  remarkably  similar 
conclusions  ? 

You  could  say  in  one  particular  report  you  had  the  sense  of  the  rest. 
Going  back  to  the  1915  report,  it  makes  arguments  remarkably  similar 
to  those  that  have  been  advanced  in  support  of  the  Health  'Security 
Act. 

Now,  what  is  it  going  to  take  before  we  are  really  going  to  get  some 
signficant  reform  in  the  whole  health  area,  before  the  American  peo- 
ple are  going  to  be  able  to  receive  quality  health  as  a  matter  of  right  in 
this  Nation  ? 

Mr.  Gorman.  Mr.  Chairman,  if  I  could  open  it  up  and  then  turn  to 
the  other  people,  because  I  have  about  16  purple  hearts  from  Com- 
missions, so  I  speak  as  a  bloody  veteran.  I  have  given  a  great  deal  of 
thought  to  this. 

There  is  a  fundamental  fault  in  the  commission  concept  and  I  hope 
we  will  get  to  this  in  the  colloquy.  They  are  quickie  jobs  in  lots  of  cases 
for  various  reasons.  They  are  set  up  usually  for  two  purposes,  either 
to  avoid  a  problem — if  you  do  not  want  to  solve  a  problem,  appoint  a 
commission  and  cool  it  down  for  a  period  of  time.  So  I  think  that  is 
part  of  the  problem.  But  having  served.  Mr.  Chairman,  as  part  of  con- 
gressionally  appointed  commissions  and  presidentially  appointed  ones, 
I  go  for  the  congressionally  appointed  10  to  1.  The  executive,  when  it 
gets  a  report,  there  is  no  mandated  response.  The  classic  case  of  that 
is  Mrs.  Hobby  in  1955.  Mrs.  Hobby  was  Secretary  of  Health,  Educa- 
tion, and  Welfare,  referred  to  affectionately  by  many  people  as  the 
Iron  Maiden.  And  she  appeared  in  1955  before  Senator  Hill. 

Senator  Hill  said,  now,  Mrs.  Hobby,  the  Truman  Health  Commis- 
sion report  has  been  out  since  1952.  It  made  a  broad  series  of  recom- 
mendations in  all  of  your  areas  of  jurisdiction;  what  is  your  opinion? 

And  she  replied — I  do  not  have  the  direct  quote ;  I  have  been  digging 
but  I  cannot  find  it.  She  replied  in  essence,  it  is  on  my  reading  table. 

But,  he  said,  have  you  read  it  ?  You  do  not  seem  to  be  familiar  with 
its  major  recommendations. 

Well,  she  had  not  read  that  report,  nor  had  anybody  else  in  the  De- 
partment really  studied  it.  Nor  by  any  response,  as  far  as  I  know, 
and  I  was  in  Washington  at  that  time,  Mr.  Chairman,  there  was  no 
official  response  to  say,  on  recommendation  No.  11  we  cannot  implement 
that,  but  No.  9  we  can  go  with.  There  was  no  movement. 

In  other  words,  the  Commission  had  stopped  and  I  think  the  point 
Dr.  Breslow  made  a  little  while  ago,  the  terminal  point  for  a  commis- 
sion, you  cannot  even  get  copies  of  the  Commission  report  itself.  When 
the  change  of  administration  occurred  in  November  of  1952, 1  was  left 
with  the  problem  of  getting  out  four  additional  volumes  in  addition  to 
many  other  chores  and  if  it  had  not  been  for  the  kindness  of  Dr.  How- 
ard Rusk,  then  running  the  Health  Resources  Advisory  Committee, 
who  gave  me  a  place  to  do  it,  there  would  have  been  no  communication 
beyond  that  point.  We  would  have  been  just  zapped  out  of  it. 
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If  I  could  make  this  brief  point,  then  I  will  turn  it  over  to  my  fellow 
sufferers.  It  seems  a  congressionally  appointed  commission  is  much 
more  direct.  After  all,  tlie  Congress  legislates,  the  Congress  appro- 
priates. If  you  take  the  1959  report  of  the  Committee  of  Consultants  on 
Medical  Research,  set  up  really  by  the  Senate  Appropriations  Com- 
mittee but  by  the  Senate  as  a  body,  they  had  a  1-year  report.  They 
came  back,  you  had  action,  you  had  not  only  a  $200-million  increase 
in  the  NIH  budget,  but  you  had  a  whole  new  understanding  of  what 
the  National  Institutes  of  Health  were  doing,  because  it  seems  to  me  the 
congressional  interest  in  the  best  sense  was  involved;  I  mean  in  the 
very  best  sense.  They  felt,  this  is  our  report,  we  mandated  this  com- 
mission to  do  it. 

I  think  the  most  successful  report  of  all  was  again  a  congressionally 
mandated  report  started  in  1955  by  your  very  distinguished  prede- 
cessor; the  chairman  of  the  Subcommittee  on  Health,  Senator  Lister 
Hill — the  Joint  Commission  on  Mental  Illiness,  because  it  led  to  what 
today  is  almost  the  abolition  of  the  State  mental  hospital  system  and 
the  proposal  by  President  Kennedy  in  1963  of  the  landmark  commu- 
nity mental  health  center  legislation.  But  again,  you  see,  it  went  to 
Congress,  it  went  back  to  them.  And  they  felt  they  had  to  act.  They 
had  paid  for  it.  As  Mr.  Calvin  Coolidge,  referred  to  by  you  earlier  as 
one  of  the  great  statesmen  of  all  time,  said,  we  hired  you,  and  we  are 
not  going  to  toss  your  recommendations  away. 

I  do  not  want  to  talk  too  long,  but  when  I  say  I  look  for  follow 
through,  having  been  in  this  town  only  22  years  and  trying  to  find  my 
way  around,  when  you  try  to  look  for  where  some  reports  are,  some 
faceless  guy  has  it  in  some  faceless  office.  That  is  the  weakness  of  the 
Presidential  commission. 

So,  I  think  since  j7ou  are  dealing,  Mr.  Chairman,  with  administra- 
tive procedures  and  effectiveness,  the  executive  department  has  to  be 
mandated  to  make  a  proper  response.  If  it  is  going  to  a  Presidential 
commission,  by  God,  they  ought  to  be  told,  you  respond  in  6  months, 
what  do  you  recommend,  what  do  you  not  recommend  ?  Otherwise,  it 
is  a  waste  of  the  taxpayer's  money. 

Mr.  Jones.  Mr.  Chairman,  could  I  comment  on  this  particular  mat- 
ter that  Mr.  Gorman  has  mentioned  ?  The  Joint  Commission  on  Mental 
Illness  and  Health  spent  3^ 

Mr.  Gorman.  Five  years,  sir. 

Mr.  Jones.  Five  years  and  came  up  with  a  monumental  report.  This 
report  which  was  authorized  by  Congress  received  no  action  for  a  year 
or  2  years,  something  of  the  kind.  And  some  faceless  individual  in 
HEW  said,  why  does  this  report,  which  has  been  prepared  at  great 
expense  with  a  great  investment  of  time  and  energy  and  thought  by 
highly  competent  people,  just  sit?  And  it  was  out  of  this  faceless 
inquiry  that  President  Kennedy  then  appointed  an  administration 
committee  to  decide  what  action,  if  any,  should  be  taken  by  the  admin- 
istration to  this  congressionally  mandated  study.  And  this  then  re- 
sulted in  the  legislative  proposals  which  led  to  the  mental  health,  the 
Mental  Retardation  Act  of  1963,  which,  as  Mr.  Gorman  said,  has 
completely  changed  the  pattern  of  care  in  this  country. 

Now,  I  happen  to  believe  that  respective  commissions,  councils,  ad- 
visory groups,  are  effective  in  terms  of  both  the  source  of  its  authority, 
its  appointing  authority,  the  validity  of  its  recommendations,  and  the 
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presentation  in  a  way  that  attracts  attention.  I  agree  with  Mr.  Gorman 
that  there  is  really  no  f ollowup  generally  for  these  reports. 

Is  it  not  something  that  is  rather  more  basic  and  fundamental  ?  We 
have  had  all  kinds  of  reports  and  studies.  They  have  been  Presiden- 
tial, they  have  been  congressional,  and  as  we  might  say,  perhaps  the 
congressional  has  a  better  record  in  terms  of  implementation.  But 
really,  does  not  the  fundamental  fact  remain  that  there  are  vested  in- 
terests within  the  whole  health  community  that  do  not  want  to  see 
change  ?  You  know,  we  can  talk  about  the  fact  that  we  have  not  the 
kinds  of  f ollowup  procedures,  and  I  think  it  is  extremely  important 
that  we  try  to  develop  some  procedures  so  that  we  can  insure  that 
there  will  be  a  continued  scrutiny  of  these  recommendations,  and  I 
feel  very  strongly  that  we  will  have  recommendations  on  that  point. 
But  is  not  the  brutal  cold  fact  that  there  are  vested  interests  within 
the  whole  health  field  that  do  not  want  to  see  these  various  recom- 
mendations that  have  been  made  by  Presidential  and  congressional 
commissions  and  foundations  over  a  period  of  50  years?  They  just  do 
not  want  to  see  them  implemented.  Is  this  not  really  the  brutal,  cold 
facts  of  day  ? 

Mr.  Gorman.  This  is  what  President  Truman  wrote  in  11)56  in  his 
autobiography,  when  he  reflected  on  the  failure,  Mr.  Chairman,  after 
three  messages  to  Congress  and  all  the  time  he  put  into  the  national 
health  care  proposals.  He  said  here,  talking  about  national  health  in- 
surance, in  1956,  when  his  book  came  out,  "Years  of  Hope": 

Opposition  came  primarily  from  foes  of  progressive  government  and  from  the 
hierarchy  of  organized  medicine  in  the  United  States.  I  believed  and  still  do  that 
the  majority  of  practicing  physicians,  the  rank  and  file  of  the  medical  profession, 
understand  and  approve  the  desire  of  the  public  for  health  security,  and  I  have 
felt  the  views  of  the  medical  profession  in  this  country  would  not  accept  failure 
by  a  small  group  of  men  who  profess  to  speak  for  them  and  who  promoted  lobby- 
ing by  organizations.  The  leaders  of  the  American  Medical  Association  have  al- 
ways insisted  that  they  could  provide  a  satisfactory  solution  to  the  Nation's 
problems  of  medicine  and  health.  The  fact  is  that  at  no  time  during  my  admin- 
istration did  the  American  Medical  Association  ever  offer  anything  workable  as 
a  substitute  for  the  proposals  of  compulsory  health  insurance.  This  opposition 
from  the  American  Medical  Association  is  not  new  and  the  American  Medical 
Association  had  fought  against  public  health  departments,  against  proposals  for 
county  and  community  hospitals,  against  the  Hill-Burton  Act. 

He  said  this  and  I  would  just  like  to  read  this  in  conclusion.  It  seems 
deeply  moving.  Since  President  Truman,  after  leaving  office,  and  I 
know  of  this  from  rather  intimate  contact  with  him,  made  at  least  15 
or  20  more  speeches  in  favor  of  national  health  insurance.  This  to  him 
was  his  biggest  defeat.  This  is  what  he  says  about  his  defeat  on  this 
issue,  and  he  regarded  it  as  a  defeat  : 

I  have  had  some  stormy  times  as  President  and  have  engaged  in  some  vigor- 
ous controversies.  Democracy  thrives  on  debate  and  political  differences,  but  I 
had  no  patience  with  the  reactionary  sefish  people  and  politicians  who  fought 
year  after  year  every  proposal  we  made  to  improve  the  people's  health.  I  have 
had  some  bitter  disappointments  as  President,  but  the  one  that  has  troubled  me 
most  in  a  personal  way  has  been  the  failure  to  defeat  the  organized  opposition 
to  a  national  health  insurance  program.  But  this  opposition  has  only  delayed  and 
will  not  stop  the  adoption  of  an  indispensable  Federal  health  insurance  plan. 

This  is  15  years  ago,  and  I  still  think  we  have  the  same  kind  of  oppo- 
sition, Air.  Chairman,  that  we  faced  unfortunately — I  say  unfortu- 
nately— that  we  faced  15  years  ago.  I  say  it  is  just  as  vigorous. 
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Dr.  Breslow.  As  we  look  back  upon  these  1952  recommendations 
of  the  Truman  Health  Commission,  they  do  not  seem  so  revolutionary. 
One  of  those  recommendations  is  a  case  in  point  here.  We  recommended 
Federal  loans  to  local  organizations  desiring  to  institute  prepayment 
plans  associated  with  group  practice.  That  recommendation  drew  the 
intense  fire  of  certain  vested  interests  in  the  health  community.  Now, 
all  of  the  major  forces  in  the  Federal  Government,  both  in  the  Con- 
gress and  in  the  administration,  are  calling  for  precisely  such  a  move- 
ment forward.  It  is  20  years  later. 

One  of  the  weaknesses  of  the  past  Health  Commission  reports  has 
been  that  they  are  written  for  and  they  are  carried  out  by  a  narrow 
segment  of  the  American  public,  the  experts  and  the  vested  interests 
in  health.  Consideration  of  the  Commission  recommendations  has  been 
largely  limited  to  these  groups. 

I  think  that  the  remedy  for  this  is  to  get  such  reports  out  into  the 
public  arena.  I  am  inclined  to  agree  with  the  implication  of  your 
question  and  Mr.  Gorman's  response  that  congressional  consideration 
gets  these  recommendations  out  for  much  broader  consideration  than 
reports  that  are  limited  to  the  executive  branch.  I  would  certainly  like 
to  see  any  future  health  commissions  get  such  consideration. 

I  personally  feel  that  we  have  had  over  these  past  several  decades  a 
sufficient  number  of  health  care  investigations  and  reports.  We  know 
the  directions  to  take.  We  need  to  develop  adequate  resources,  numbers 
and  types  of  health  personnel,  the  types  of  facilities,  the  kinds  of 
organization  of  health  care  for  the  most  efficient  delivery  of  high 
quality  care.  I  believe  that  we  will  achieve  such  resources  only  when 
the  Congress  has  committed  the  American  people  to  a  comprehensive 
health  care  system  in  which  every  individual  in  the  country  is  eligible 
for  the  benefits,  irrespective  of  his  economic  or  social  situation.  As 
long  as  we  continue  to  fragment  our  approach  to  the  health  problems 
of  this  country  by  looking  at  this  segment  of  the  population  and  at 
that,  compromising  here  and  there  as  we  have  done  in  the  case  of 
medicare  and  medicaid,  as  long  as  that  continues,  we  cannot  put  into 
effect  the  things  we  have  known  for  several  decades. 

Senator  Kennedy.  Dr.  DeBakey,  with  these  various  recommenda- 
tions that  have  been  made,  why  do  you  think  that  the  medical  pro- 
fession itself  has  not  been  willing  to  embrace  them  and  champion  them 
in  such  a  way  as  to  see  them  implemented  rather  than  being  a  force 
for  preservation  of  the  status  quo?  Obviously,  I  think  all  of  us  are 
convinced  that  doctors  as  individuals  are  highly  motivated,  highly 
concerned,  highly  compassionate  individuals.  And  here  you  have  these 
thoughtful  recommendations  spanning  this  period,  as  I  say,  of  50 
years.  I  suppose  people  ask  why  is  not  the  medical  profession  out  in 
front  in  trying  to  insure  that  the  great  blessings  of  this  country  in  the 
fields  of  health  reach  a  broader  group  in  our  society?  What  do  you 
think  it  is? 

Dr.  DeBakey.  It  is  very  difficult  to  answer  that  question,  as  I  say, 
clearly  and  specifically.  It  is  important  to  distinguish  between  the 
terms,  medical  profession  and,  say,  the  spokesmen  for  organized  medi- 
cine. I  would  say  that  certainly  most  of  the  physicians  that  I  know 
throughout  the  country,  and  I  certainly  have  a  wide  acquaintance 
with  doctors  throughout  the  country  and  I  have  had  relations  with 
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them  professionally  and  with  my  patients,  are  dedicated,  are  inter- 
ested in  providing  their  patients  with  the  best  medical  care  possible 
and  are  interested  in  any  mechanism  by  which  this  can  be  done.  They 
are  dedicated,  compassionate  people,  the  great  majority  of  them. 

I  think  there  is  a  difference  between,  say,  the  general  practicing 
physician — I  do  not  mean  the  general  practitioner,  now;  I  mean 
practicing  physicians  in  general— and  the  organizations  that  often 
represent  them  in  terms  of  reflecting  the  total  views  in  regard  to  the 
objectives  that  are  being  sought  to  provide  the  best  health  for  all 
the  people. 

These  are  related  often  to  matters  that  are  concerned  with  both 
economics  and  the  mechanism  by  which  they  are  able  to  practice 
medicine.  The  sense  of  insecurity,  perhaps,  that  comes  from  the  threat 
of  a  third  party  interfering  with  it — and  this  is  not  just  government. 
They  are  often  concerned  with  the  threat  of  third  parties  even  locally, 
administratively — hospitals,  hospital  administrators,  things  of  that 
sort — that  can  interfere  with  their  practice.  We  have  seen  this  at  local 
levels. 

So  I  do  not  think  one  can  condemn  this  point  of  view  solely  on  that 
basis.  I  think  it  is  important  to  make  that  distinction,  because  the 
doctors,  generally  speaking,  will  want  to  see  the  people  of  this  coun- 
try get  the  best  possible  health  care.  I  do  not  think  there  is  any  ques- 
tion about  that. 

Now,  how  do  they  achieve  that  end,  say,  allay  those  fears  ?  That  is 
the  problem,  so  as  not  to  get  the  obstacle  that  they  put  in  the  way  of 
advancing  legislative  mechanisms  by  which  they  can  be  done.  I  do 
not  think  there  is  any  question  that  it  has  to  be  done  through  some 
legislative  mechanism.  I  certainly  agree  with  what  has  been  said, 
especially  the  last  point  that  Dr.  Breslow  made,  that  there  is  no  way 
to  achieve  the  objectives  we  are  seeking  in  giving  all  the  people  the 
capabilities  of  medical  science  today  and  in  the  future,  to  give  them 
all  the  best  possible  health  care,  except  by  making  everyone  have  the 
same  availability,  every  citizen  have  the  same  availability.  This  means 
some  form  of  universal  health  insurance.  You  can  call  it  whatever 
you  will,  but  it  has  to  be  something  that  is  nationalized  and  that  is 
uniform.  That  is  why  I  think  that  all  the  available  programs  come 
closer  to  the  ideal  of  accomplishing  this  than  anything  we  have. 

I  said  a  moment  ago  that  I  want  to  comment  on  the  problem  m 
relation  to  heart  diseases,  cancer,  and  stroke.  I  think  it  is  all  very 
well  and  good  to  say  that  we  are  making  advances  m  knowledge  m 
the  conquest  of  these  diseases,  and  certainly  I  am  hopeful  we  will 
make  greater  advances  in  this  regard.  Unless  they  can  be  given  to  the 
people^  this  does  not  accomplish  very  much  and  we  do  not  conquer 

these  diseases.  .  ,  , 

Now  we  do  not  affect  the  70  percent  of  the  deaths  being  caused  by 
these  diseases;  we  will  not  affect  the  $40  billion  that  costs  our  economy 
for  these  diseases,  perhaps  more.  This  was  estimated  at  the  time  that 
this  study  was  made;  I  am  sure  it  is  more  than  that. 

Coming  back  again  to  why  some  of  these  commissions  and  so  on, 
reports  of  committees  and  commissions  of  both  the  executive  branch 
and  the  Congress,  have  not  been  as  effective  in  achieving  their  objec- 
tives 1  would  like  to  make  one  other  comment,  and  this,  again,  is  con- 
cerned with  some  thoughts  that  I  have  about  reflecting  upon  my  own 
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experience.  That  is  that  in  almost  all  of  these  commissions  and  com- 
mittee reports  that  are  concerned  with  matters  of  national  interest 
and  especially  those  we  are  concerned  with  in  terms  of  health  of  the 
people  of  this  country,  the  recommendations  invariably — invariably — 
have  required  funding,  additional  funding.  In  many  instances,  of 
course,  they  require  additional  legislation,  enabling  legislation.  And 
while  sometimes  even  enabling  legislation  may  be  achieved,  adequate 
funding  is  rarely  ever  achieved.  I  think  as  I  have  reflected  upon  par- 
ticularly the  heart  disease,  cancer,  and  stroke  program,  we  may  have 
perhaps  made  a  mistake  in  projecting  the  cost  of  this  program.  Be- 
cause while  most  of  us  on  the  Commission  felt  that  we  were  projecting 
a  very  conservative  estimate  of  what  it  would  require,  the  total  amount 
of  money  did  approach,  say,  $3  billion  over  a  period  of  5  years  in  terms 
of  the  total  cost.  Now,  a  major  part  of  this  cost  was  distributed  for 
purposes  of  supportive  manpower,  additional  manpower,  and  re- 
search, and  I  think  that  it  is  most  unfortunate  if  one  looks  back  at 
what  has  happened  in  the  past  several  years  to  see  that  in  spite  of  the 
fact  that  this  Commission  and  others  projected  the  concern  about  this 
over  the  future,  we  have,  in  a  sense,  disregarded  these  recommenda- 
tions. I  think  largely  because  of  the  concern  with  the  price.  And  this  is 
certainly  a  very  important  factor. 

Now,  the  funds  that  have  been  provided  during  the  past  few  years 
by  this  administration  have  even  been  less,  and  if  anything,  we  are 
actually  lower  in  funding  for  research  in  health  manpower  and  in 
training  and  in  support  of  these  kinds  of  activities  which  will  directly 
affect  the  health  of  the  people  of  this  country  for  the  future,  and  in- 
deed, in  my  opinion,  seriously  jeopardize  the  health  of  the  people  of 
this  country. 

I  do  not  think  the  people  of  this  country  have  an  understanding  of 
the  true  jeopardy  that  now  exists  to  the  future  health  of  the  people 
of  this  country  as  a  consequence  of  the  deteriorating  support  of  medi- 
cal research  and  medical  manpower  in  this  country  over  the  past  few 
years  particularly.  I  think  this  is  a  very  important  factor  in  the  lack 
of  implementation  of  these  recommendations,  and  especially  by  the 
administration.  Certainly  it  seems  to  be  true  by  this  administration, 
anyway. 

Mr.  Gorman.  Mr.  Chairman,  could  I  take  a  different  emphasis  on 
this  just  for  a  minute,  on  this  question  of  funding? 

I  just  cannot  agree  with  my  dear  friend  Dr.  DeBakey,  on  that 
question  of  funding,  because  in  the  Truman  Health  Insurance  Re- 
port, for  example,  you  did  not  have  any  global  estimate  of  used  funds. 
You  had  the  social  security  mechanism.  I  want  to  make  this  essential 
point,  which  I  think  you  are  facing  today,  Mr.  Chairman,  with  S.  3. 
I  am  heartsick  about  it,  really.  That  is  that  you  have  an  organized 
medical  profession  which  is  really  not  in  the  20th  century.  I  do 
not  say  that  in  an  invidious  sense  or  any  cavalier  sense.  Their  opposi- 
tion, as  you  documented  it  and  as  I  know,  goes  way  back.  Why  this 
is — in  some  other  countries,  medical  associations  are  certainly  pro- 
gressive or  not  regressive.  Our  report  was  condemned  before  we 
issued  it.  In  June  1952,  at  the  annual  meeting  of  the  AMA,  Dr.  John 
Cline,  whose  name  shall  live  in  infamy,  as  president;  in  his  farewell 
address  he  said,  I  want  one  thing  of  all  my  colleagues  in  the  AMA, 
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that  you  condemn  this  socialistic  Truman  report.  We  had  not  put 
out  line  one.  We  had  not  held  our  field  hearings.  Some  of  us  at  that 
meeting  were  stunned.  It  takes  a  lot  to  stun  me,  particularly  from 
organized  medicine.  But  I  was  in  a  state  of  half  shock. 

Now,  we  defeated  that  resolution.  It  was  one  of  the  few  times  in 
the  house  of  delegates  that  a  resolution  proposed  by  the  president 
was  defeated.  But  I  am  only  offering  this,  Mr.  Chairman,  as  an  illus- 
tration of  the  fact. 

How  can  you  get  a  reasonable  public  discussion  ?  We  went  to  Hous- 
ton for  the  second  public  hearing.  The  Harris  County  Medical  Asso- 
ciation, and  this  is  in  Dr.  DeBakey's  area — he  is  the  only  liberal  in 
it,  I  know.  They  chased  us  out.  We  announced  no  agenda.  We  said, 
the  bell  rings  at  10  a.m.,  everybody  comes  in.  We  would  like  to  hear 
from  the  county  medical  society  first,  the  State  medical  associations, 
and  the  people.  And  we  convinced  a  lot  of  doctors,  as  pointed  out  in 
volume  V  of  the  report,  that  we  were  only  after  the  facts.  But  we  had 
many  editorials  in  advance  of  our  coming  in  that  we  were  for  social- 
ized medicine,  handouts  from  the  county  medical  societies,  which  were 
very  unfortunate. 

And  I  might  say  just  this  in  conclusion,  and  I  felt  this  then  as  a 
staff  member,  but  I  was  not  free  to  say  it  then.  But  Walter  Reuther 
and  I  had  a  long  discussion  one  night  after  the  Truman  Commission 
1-eport  come  out  and  he  had  filed  his  dissent.  I  said,  this  is  about  the 
Weakest  thing  any  commission  could  have  come  out  with.  We  did  not 
come  out  for  national  health  insurance.  How  can  this  be  condemned  as 
socialized  medicine,  when  it  is  so  tepid ;  when  it  recommended  a  Fed- 
eral-State program,  the  predecessor  of  that  ill -begotten  child,  medi- 
caid. When  we  took  a  stand  for  group  practice  and  so  on  that  were 
motherhood  recommendations,  I  cannot  understand  why  we  did  not 
get  a  fair  evaluation. 

One  further  thought  on  this  and  then  I  will  quit.  I  realize  the  need 
for  followthrough  and  going  to  the  people.  So  we  went  to  every 
foundation,  after  this  report  was  filed,  the  Rockefeller  Foundation, 
Ford  Foundation,  and  we  said,  look,  we  have  spent  a  lot  of  time  put- 
ting out  five  volumes.  We  want  to  take  this  to  the  people,  this  report. 

Now,  nobody  ever  told  us  so,  but  I  knew  a  lot  of  foundation  staff 
people  who  really  knew  the  real  reason.  They  said,  the  reason  is  we 
are  not  going  to  tangle  with  the  AM  A.  And  that  was  the  answer. 
We  got  no  money.  We  did  not  get  a  nickel. 

And  at  this  level  of  communication,  Mr.  Chairman,  we  never  got 
the  basic  recommendations  of  this  report  to  the  people. 

Senator  Kennedy.  Why  do  you  think,  Dr.  Breslow,  organized  medi- 
cine is  so  concerned  about  any  kind  of  free  and  open  discussion  of 
these  various  issues  of  reform  ?  Or  even,  say,  quality  control,  for  ex- 
ample ?  Particularly  since  so  much  of  it  is  done  in  solo  practice  ?  Why 
do  they  have  such  reservations  about  this  kind  of  consideration  or 
discussion  and  about  establishing  standards  ? 

Dr.  Breslow.  It  is  difficult  to  assess  motivation,  of  course,  but  sev- 
eral considerations  could  be  mentioned  in  response  to  your  question. 
One  is  that  most  people  getting  along  in  years  and  with  an  established 
career  and  situation  find  it  difficult  to  face  change.  Because  medicine 
is  such  a  long  study  and  career,  by  the  time  a  physician  gets  to  a 
position  where  he  becomes  consistently  active  in  the  organizational 
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affairs  of  medicine  he  is  likely  to  be  well  along  in  years,  older  ones 
are  making  the  decisions.  I  think  that  there  is  simply  an  age  lag 
here,  which  is  important. 

Another  important  factor  is  that  most  of  the  physicians  of  my  gen- 
eration were  brought  up  to  believe  that  medicine  was  something 
strictly  for  the  doctors,  that  their  views  should  be  paramount  and  that 
no  serious  consideration  should  be  given  to  the  views  of  others. 

There  is  a  change  in  thinking  of  the  American  people  who  might, 
a  few  decades  ago,  have  accepted  that  point  of  view.  Nowadays,  as 
it  is  sometimes  popularly  expressed,  medicine  has  simply  become  too 
important  to  leave  to  the  doctors.  People  are  beginning  to  have  their 
own  ideas  about  health  care.  Even  among  the  health  providers,  there 
is  change.  At  the  beginning  of  the  century,  the  ratio  of  physicians  and 
dentists  to  all  other  health  personnel  was  1  to  1.  Now  that  ratio  is 
about  1  to  10  and  it  is  going  beyond. 

Thus,  physicians  are  relatively,  so  far  as  numbers  are  concerned, 
less  important  in  the  whole  health  care  situation.  Their  judgment,  of 
course,  is  still  the  most  important  factor  in  the  proper  guidance  of 
health  care.  But  health  care  is  being  recognized  as  something  far 
beyond  the  exclusive  jurisdiction  of  physicians.  And  it  is  very  diffi- 
cult for  physicians,  especially  those  who  have  been  brought  up  in 
practice  a  few  decades  ago,  to  accept  this  change. 

Further,  it  is  important  to  note  that  we  are  beginning  to  see  some 
differentiation  within  the  medical  profession.  As  Dr.  DeBakey  men- 
tioned, there  are  a  good  number  of  physicians,  and  I  would  say  espe- 
cially younger  physicians,  who  are  much  more  openminded*  about 
these  matters.  As  they  enter  into  certain  types  of  practice  like  their 
elders  did,  some  of  them  all  too  quickly  acquire  the  attitudes  of  their 
elders  in  medicine.  But  I  do  think  there  is  a  considerable  shaking  up 
within  organized  medicine  that  is  going  to  come  from  the  influx  of 
younger  people  with  new  ideas. 

Senator  Kennedy.  Well,  you  indicate  that  the  younger  members  are 
somewhat  more  open  about  this  question.  How  are  their  views  repre- 
sented within  the  AMA  or  organized  medicine? 

Dr.  Breslow.  I  am  not  an  expert  on  the  AMA  hierarchy,  but  it  is 
fairly  well  known  that  over  the  past  several  decades,  the  people  who 
have  occupied  the  positions  of  power — the  board  of  trustees  and  the 
other  positions  within  the  American  Medical  Association — are  fairly 
well  along  in  years.  Those  who  are  elected  to  the  national  leadership 
from  the  State  associations  tend  to  be  people  who  have  been  active 
in  organizational  affairs  for  many  years,  often  many  decades.  So  the 
views  of  younger  physicians  up  to  the  present  time,  at  least,  have  not 
been  strongly  represented  in  the  leadership  of  the  AMA.  There  is 
some  evidence  recently  that  the  AMA  is  recognizing  this  fact  and  is 
going  to  do  something  about  it.  "What  is  accomplished  remains  to  be 
seen. 

Senator  Kennedy.  As  I  understand,  the  residents  or  interns  group 
or  organization  that  has  been  formed,  represents  approximately — is  it 
20  percent 

Mr.  Gorman.  Approximately  20  percent,  yes. 

Senator  Kennedy.  They  have  one  vote  in  the  house  of  delegates? 

Mr.  Gorman.  They  were  offered  one  vote  and  they  said  no,  thank 
you,  and  formed  their  own  organization. 
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Senator  Kennedy.  How  many  are  there  in  the  house  of  delegates? 

Mr.  Gorman.  248. 

Senator  Kennedy.  I  thought  it  was  400  something. 

Mr.  Gorman.  It  might  be.  They  might  have  added  some  old  people 
to  it. 

Senator  Kennedy.  Let  me  ask,  the  expression  of  organized  medi- 
cine, AMA,  in  opposition  to  many  of  these  recommendations  is  a  mat- 
ter of  record  and  great  distress,  I  think — should  be — to  all  of  us.  What 
about  a  situation  in  which  the  Scientific  Committee  of  the  AMA  made 
a  report  recently,  as  I  understood  it,  against  the  widespread  use  of 
combination  drugs  because  the  combining  of  ingredients  frequently 
does  not  help  and  increases  the  result  of  toxic  side  effects.  Yet  the 
official  AMA  position  to  the  Food  and  Drug  was  just  the  opposite. 

Dr.  Breslow,  why  do  you  think  we  see  this  kind  of  performance? 
I  do  not  know  the  extent  to  which  you  are  prepared  to  comment  on 
this,  but  you  hear  that  one  consideration  might  be  the  fact  that  various 
drug  houses  advertise  in  AMA  journals.  You  hear  these  kinds  of 
charges.  I  would  be  interested  in  whether  you  think  that  those  types 
of  charges  are  legitimate. 

Dr.  Breslow.  Again,  it  is  very  difficult  to  assess  motivation.  But  one 
cannot  escape  the  thought  that  you  have  just  expressed.  Not  only  did 
scientists  within  the  AMA  but  also  the  scientific  councils  of  the  Na- 
tional Academy  of  Sciences,  National  Research  Council,  came  forward 
with  negative  findings  in  regard  to  the  combination  antibiotics.  The 
American  Public  Health  Association,  for  example,  adopted  a  course 
of  action  to  encourage  the  Food  and  Drug  Administration  to  imple- 
ment the  recommendations  of  medical  scientists  concerning  the  com- 
bination antibiotic  drugs,  to  remove  from  the  market  those  that  are 
harmful  or  ineffective. 

I  could  not,  as  evidently  you  cannot,  escape  the  thought  that  there 
may_  be  some  connection  between  reluctance  on  the  part  of  organized 
medicine  vigorously  to  pursue  the  conclusions  of  scientific  study  on 
such  an  important  matter  as  combination  of  drugs,  and  political 
entanglements  and  economic  entanglements  with  the  drug  industry. 

On  a  similar  matter,  some  of  us  had  difficulty  a  number  of  years 
ago  accepting  the  reluctance  of  the  American  Medical  Association  to 
come  out  firmly  against  cigarette  smoking  as  a  major  hazard  to  health 
when  the  evidence  was  overwhelming  a  number  of  years  ago. 

Senator  Kennedy.  Why  was  that,  without  impugning  the  motives, 
again  ? 

Dr.  Breslow.  A  lot  of  curious  things  simply  have  to  be  noted.  How 
a  key  legislator  from  a  State  in  which  the  tobacco  crop  is  rather  im- 
portant was  going  to  vote  on  legislation  affecting  the  political  interests 
has  to  be  considered.  Now  the  AMA  has  come  around  to  join  the  other 
health  forces  in  this  country  vigorously  to  attack  cigarette  smoking  as 
one  of  the  major  hazards  to  health.  But  one  wonders  why  it  took  so 
many  years  to  come  to  such  a  position. 

Senator  Kennedy.  This  suggests  that  the  organized  group,  the  AMA, 
occasionally  puts  economic  interest  ahead  of  the  health  interests  of 
the  people.  Do  you  have  any  reaction  to  that? 

Dr.  Breslow.  It  is  not  only  the  economic  interests:  it  is  also  the 
political  interest;  that  is,  the  joining  of  forces  here  in  the  halls  of 
this  building  and  others  close  by  where  important  decisions  are  made. 
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All  of  us  know  that  in  political  life  arrangements  have  to  be  arrived 
at  in  order  to  sustain  positions.  One  needs  to  have  allies.  The  tragedy 
is,  I  am  afraid,  that  in  some  situations,  and  we  have  been  talking 
about  two  of  them  just  recently,  the  drug  business  and  the  cigarette 
smoking  situation,  that  such  political  considerations  entered  into  im- 
portant decisions  affecting  health  at  least  for  some  years,  on  the  part 
of  such  bodies  as  the  American  Medical  Association. 

Senator  Kennedy.  Where  do  the  health  needs  of  the  American 
people  fit  in  that  ranking  ? 

Dr.  Breslow.  It  is  rather  difficult  for  me  to  say  anything  other 
than  what  Dr.  DeBakey  has  already  said,  that  as  far  as  the  physicians 
of  America  as  a  whole  are  concerned,  they  are  dedicated,  overwhelm- 
ingly, I  am  sure,  to  the  improvement  of  the  health  of  the  American 
people.  They  are  devoted  to  the  best  health  interests  as  individual 
practicing  physicians.  The  difficulty  arises  when  these  issues  are 
brought  to  the  highest  political  levels  where  compromises  with  such 
forces  as  those  in  the  pharmaceutical  industry  or  in  the  tobacco  indus- 
try or  in  the  advertising  industry  are  made  for  purposes  of  political 
adjustment.  It  is  in  such  situations  where  one  must  at  least  raise  the 
question  as  to  whether  the  health  interests  of  the  American  people 
are  being  sacrificed  by  the  AMA . 

Senator  Kennedt.  Why  would  the  drug  interests  have  such  an  im- 
pact with  organized  medicine?  Why  would  they  have  such  a  strong 
voice  ? 

Dr.  Breslow.  There  are  a  couple  of  obvious  responses  to  that.  One 
is  that  drugs  are  an  extremely  important  part  of  the  armamentarium 
of  medical  practice  nowadays.  The  fact  of  the  matter  is  that  we  have 
developed  some  extremely  useful  drugs,  drugs  that  save  vast  num- 
bers of  lives  that  would  have  been  lost  even  a  few  years  ago.  Physi- 
icans  feel  very  close  to  those  forces  in  our  society  that  are  developing 
and  distributing  these  drugs.  There  are  other  closer  arrangements,  of 
course,  in  the  retailing  of  drugs  and  the  advertising  of  certain  names 
of  drugs,  popularizing  and  therefore  encouraging  the  use  of  particu- 
lar brands.  Then,  as  you  might  point  out,  there  is  advertising.  It  seems 
to  me  perfectly  proper  that  a  medical  journal  should  carry  advertising 
of  drugs.  As  a  matter  of  fact,  it  is  very  important  in  medical  prac- 
tice. But  economic  interests  in  the  pharmaceutical  industry  undoubt- 
edly have  some  influence  from  time  to  time  upon  this  relationship  be- 
tween the  pharmaceutical  industry  and  the  medical  profession,  par- 
ticularly its  advertising. 

Mr.  Gorman.  Mr.  Chairman,  I  think  one  point  that  has  not  been 
made  in  response  to  your  inquiries  is  this — and  1  go  back  to  my  period 
as  a  medical  writer— that  there  are  two  kinds  of  doctors,  a  medical 
doctor  and  a  political  doctor.  I  speak  in  all  seriousness.  A  political 
doctor  has  made  his  monev  or  he  is  involvpd  in  drilling  oil  wells  or  he 
has  a  big  farm.  He  does  not  practice  medicine.  At  one  time  I  made  a 
survev  of  the  board  of  trustees.  A  high  percentage  of  them  were  non- 
practicing  members  of  the  medical  profession.  The  young  doctor  corn- 
ins:  along,  wp  hold  out  high  hopes  for  him,  but  he  does  not  have  the 
time.  He  is  30  vears  old  when  he  starts  practice,  he  has  to  pay  back 
debts  frequentlv,  so  he  does  not  have  time  to  get  into  the  local  county 
medical  politics  or  in  the  State  society,  so  it  takes  about  20  years  be- 
fore his  arteries  begin  to  closing  before  he  gets  to  the  board  of  trustees. 
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So  I  think  starting  back  in  the  forties  when  I  first  looked  at  it  as  a 
basic  problem — the  young  doctors — it  is  a  question  of  time.  I  do  not 
say  it  is  a  total  answer,  but  it  is  a  really  basic  problem  that  the  non- 
practicing  doctors  who  play  political  medicine  speak  for  the  profes- 
sion and  they  ignore  the  scientific  councils,  the  scientific  councils  which 
you  mentioned  a  minute  ago. 

For  instance,  the  AMA  Council  on  Mental  Health,  which  was  a 
very  good  body,  endorsed  the  essentials  of  President  Kennedy's  legis- 
lation of  1963.  The  board  of  trustees  turned  it  down.  They  just  do  not 
even  listen  to  their  own  scientific  councils.  So  there  are  real  problems. 

Senator  Kennedy.  I  would  be  interested  in  your  comments  on  the 
nature  of  the  crisis  that  we  have  at  the  present  time.  You  have  seen 
these  reports,  these  discussions  that  have  taken  place,  the  recommenda- 
tions. Is  there  really  a  greater  need  for  reorganization  of  health  serv- 
ices today  than  in  the  past,  given  the  various  kinds  of  progress  which 
have  taken  place? 

Perhaps  Dr.  DeBakey  would  like  to  comment. 

Dr.  DeBakey.  Yes,  I  think  there  is  a  much  greater  need  for  it.  As 
new  knowledge  has  made  possible  much  more  complex  and  often  sort 
of  multidisciplinary  supportive  activities  in  the  health  field  and  in  the 
diagnostic  and  therapeutic  methods  of  management,  it  has  become  nec- 
essary to  have  organizations  that  will  bring  together  groups  of  people 
and  the  sources  of  various  kinds.  And  I  think  that  there  is  a  need  for 
this  also  in  order  to  structure  it  in  such  a  way  as  to  avoid  inefficiency 
in  doing  so,  or  duplication  of  activities  that  are  necessary. 

Second,  it  is  simply  impossible  to  provide  the  total  financial  costs  on 
any  of  these  things,  if  it  is  not  done  properly  and  efficiently.  So  reor- 
ganization is  badly  needed,  both  in  terms  of,  say,  the  delivery  of  health 
care,  if  we  are  to  achieve  a  certain  degree  of  efficiency  that  makes  it 
possible  to  be  practical  in  the  delivery  of  health  care  to  all  the  people. 
This  is  especially  true  if  we  commit  ourselves,  if  we  make  a  national 
commitment  that  health  is  a  right. 

I  really,  parenthetically,  cannot  see  how  anybody  can  question  that. 
Living  is  certainly  not  questioned  as  a  right,  and  not  only  living  is 
impossible  unless  it  is  healthy;  if  there  is  a  way  to  keep  one  alive  and 
maintain  health,  it  seems  to  me  this  follows.  It  is  so  simple  that  I  do 
not  understand  anyone  ever  questioning  that. 

But  coming  back  to  the  reorganization,  I  think  no  matter  how  we 
support,  say,  this  commitment,  reorganization  becomes  absolutely  es- 
sential. And  the  reorganization  must  be  concerned  with  a  more  effi- 
cient way  to  deliver  health  services.  It  is  simply  not  possible  to  con- 
tinue to  try  to  build  more  and  more  facilities  and  to  train  more  and 
more  health  manpower  and  to  do  it  in  the  same  way  we  are  doing  it 
now.  I  think  the  present  manner  of  delivery  of  health  care  in  this 
country  is  absolutely  inefficient  and  ineffective  in  many  ways,  in  pro- 
viding, or  at  least  achieving,  the  objective  we  are  seeking  which  is  to 
provide  highest  quality  care,  the  highest  quality  care  that  we  can  to 
all  the  people  in  terms  of  medical  knowledge.  But  I  think  this  also 
has  to  be  concerned  with  the  Government  structure  of  reorganization, 
too.  I  think  this  is  inefficient  and,  as  I  said  a  moment  ago,  I  think  it  is 
obsolete. 

I  think  there  is  a  need  for  an  immediate — an  immediate  need  for 
reorganization.  This,  of  course,  should  be  based  upon  a  very  careful 
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and  very  thorough  consideration  of  it.  There  is  no  time  to  go  into  all 
the  reasons  why  I  think  it  is  obsolete.  I  think  almost  anybody  who  has 
had  any  experience  with  this  over  the  past  two  decades,  will  recognize 
the  fact  that  it  is  completely  unable  to  cope  with  the  needs.  The  Gov- 
ernment structure,  the  Federal  structure,  is  simply  unable  to  cope  with 
the  needs  of  the  people  today  in  research,  in  manpower,  in  training,  in 
providing  facilities.  It  is  all  very  well  and  good  to  talk  about  HMO's. 
You  know,  we  have  become  somewhat  mesmerized  by  some  of  these 
concepts.  HMO  is  not  a  new  concept.  It  has  been  around  for  a  long, 
long  time.  This  is  a  matter  of  organization  and  structuring  and  pro- 
viding funds  for  it.  It  is  a  matter  of  regionalization  and  total  utiliza- 
tion of  resources  and  support  for  this,  providing  a  means  for  it.  This 
cannot  be  done  by  the  present  organization,  in  my  opinion,  at  all. 

Mr.  Jones.  Mr.  Chairman,  may  I  comment  on  this  particular  point  ? 

Senator  Kennedy.  Yes. 

Mr.  Jones.  Getting  back  to  the  report  of  the  National  Advisory 
Commission  on  Health  Facilities,  one  member  was  the  former  presi- 
dent of  the  American  Medical  Association.  He  was  among  those  who 
strongly  suggested  that  the  crisis  in  medical  care  today  has  to  do  with 
organization  of  the  delivery  system,  that  large  infusions  of  additional 
resources  to  pay  for  services  is  going  to  further  compound  the  chaos 
unless  the  delivery  system  is  modified  to  the  point  that  there  is  more 
effective,  efficient  delivery  with  access,  particularly  primary  care 
access,  to  people  in  the  communities  where  they  live.  This  seems  to  be 
the  crisis  in  view  of  the  particular  Commission  which  is  the  subject 
of  discussion  today,  so  much  so  that  virtually  the  entire  report  on 
health  facilities  was  dedicated  to  this  one  concept  and  its  many  rami- 
fications. I  think  a  caveat  is  highly  in  order — that  chaos  more  than 
we  have  experienced  before,  will  be  with  us  unless  we  modify  the  sys- 
tem before  too  much  additional  influx  of  resources  to  buy  services  be- 
comes available. 

Senator  Kennedy.  Just  in  following  up  on  this,  does  not,  really,  the 
fragmentated  focus  of  the  various  commissions  that  have  been  ap- 
pointed, going  back  for  some  50  years,  indicate  one  aspect  of  the  prob- 
lem ?  We  have  been  studying  various  aspects  of  the  health  crisis  sepa- 
rately, but  we  have  learned  it  is  going  to  have  to  be  approached  in  an 
organized  and  universal  manner. 

Mr.  Jones.  Yes. 

Senator  Kennedy.  It  would  appear  to  me  that  one  of  the  clearest 
indications  that  we  are  not  coming  to  grips  with  it,  is  that  we  appoint 
various  commissions,  the  President  or  the  Congress,  for  different  fea- 
tures of  the  crisis  rather  than  having  a  uniform  approach  to  it. 

Mr.  Jones.  I  think,  Mr.  Chairman,  that  we  must  remember  that  the 
approach  of  the  Federal  Government  to  health  problems  has  been 
categorical  almost  from  the  beginning.  It  is  either  in  terms  of  special 
health  problems,  or  in  the  Federal  Government's  incentive  to  meeting 
local  problems  that  have  not  been  met  locally  through  the  money  in- 
centive route.  We  are  now  buying  services,  which  is  another  support 
mechanism  through  the  Federal  Government,  and  we  have  to  organize 
the  service  in  such  a  way  that  what  we  buy  is  efficient  and  effective. 

I  think  medicine,  in  terms  of  individuals  in  the  practice  of  medicine, 
understands  this  in  much  greater  numbers  than  we  anticipate,  and 
that  many  appeared  to  go  along  with  some  such  modification. 


322 

Senator  Kennedy.  One  of  the  things  that  I  am  going  to  introduce  is 
a  followup  procedure  that  expands,  really,  on  the  British  system  of 
the  white  paper,  which  requires  some  followup  by  members  of  the 
Cabinet.  This  would  designate  a  member  of  the  Cabinet  with  par- 
ticular responsibility  for  the  commission  reports  and  results,  and 
require  that  within  a  period  of  6  months  he  make  a  report  to  the  Con- 
gress with  some  preliminary  observations  about  the  recommenda- 
tions. At  the  end  of  a  year  there  could  be  another  report  followed  by 
a  meeting  of  the  Cabinet  member  with  the  members  of  the  commis- 
sion. Finally,  the  bill  would  require,  at  the  end  of  2  years  a  final  re- 
port, which  would  indicate  to  the  Congress  and  to  the  American 
people  those  features  of  the  recommendations  that  the  administration 
embraces  and  those  that  he  rejects,  and  the  reasons  for  rejection.  It 
seems  to  me  that  at  least  this  would  help  ventilate  some  of  the  recom- 
mendations, and  it  would  give  to  the  responsible  Members  of  the  Con- 
gress a  clearer  idea  as  to  the  views  of  the  administration  on  various 
features  of  these  programs.  It  would  seem  to  me  that  it  would  make 
service  on  various  commissions  a  good  deal  more  meaningful  to  those 
who  participate. 

I  just  wonder  whether  you  think  this  type  of  procedure — I  am  sure 
it  can  be  adjusted  or  modified  in  various  ways — if  it  would  appear 
to  you,  as  individuals  who  had  served  on  various  kinds  of  presidential 
and  congressional  commissions  in  the  health  area,  that  this  type  of 
approach  would  perhaps  advance  the  recommendations  that  the  com- 
missions make. 

Dr.  DeBakey  ? 

Dr.  DeBakey.  I  would  certainly  agree  that  there  is  a  need  for 
some  kind  of  followup  at  an  authoritative  level.  But  I  would  be  some- 
what concerned  as  to  whether  or  not  this  type  of  followup,  particu- 
larly if  it  occurred  during  a  change  in  administration,  would  tend  to 
bog  down  in  much  the  same  way.  One  of  the  reasons  that  I  would 
give  is  maybe  what  is  needed  is  some  form  of  policy  or  even  enabling 
legislation  that  would  strengthen  this  kind  of  recommendation  as 
an  inherent  part  of  the  establishment  of  any  form  of  national  com- 
mission, just  establish  whether  it  be  a  White  House  commission  or  a 
congressional  commission:  that  is.  as  a  part  of  establishing  such  a 
commission,  there  would  be  a  followup  and  this  become  an  essential 
character  of  the  establishment  of  a  commission.  I  think  that  in  a 
sense,  this  is  an  important  obligation  to  the  efforts  made  and  the  ex- 
penditure of  funds  and  energies  for  the  study  of  whatever  activity 
the  commission  is  established  for.  I  think  it  is  a  very  important  one. 

Mr.  Jones.  I  would  suggest,  Mr.  Chairman,  that  commissions  that 
are  not  organized  under  the  authority  of  either  the  Congress  or  the 
executive  branch  of  government,  likewise,  be  brought  into  considera- 
tion, and  it  might  be  tied  to  the  use  of  Federal  funds  in  support  of 
such  studies.  I  refer  particularly  to  the  National  Commission  on  Com- 
munity Health  Services,  which  was  a  3*/£  year  study  by  literally  hun- 
dreds of  people  in  the  field.  The  former  Secretary  of  HEW,  Marion 
Folsom,  was  the  chairman  of  that  group.  It  did  have  some  support 
from  the  Public  Health  Service,  as  well  as  major  support  from  founda- 
tions. But  its  recommendations,  in  terms  of  delivery  of  health  services, 
carry  great  weight  and  are  very  much  in  line  with  the  recommenda- 
tions of  these  series  of  reports  you  have  suggested.  This  study  was 
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sponsored  by  the  National  Health  Council  and  by  the  American  Public 
Health  Association,  both  of  which  are  private  bodies. 

Mr.  Gorman.  Mr.  Chairman,  if  I  could  make  one  comment  on  that, 
too.  A  paper  I  delivered  to  the  American  Psychiatric  Association  in 
1965  pointed  out  the  importance  of  the  British  white  paper,  which 
most  people  did  not  know  about.  I  think  it  is  an  enormously  effective 
device,  and  there  is  a  tremendous  necessity  for  f ollowthrough,  and  we 
do  not  have  it. 

Commissions  go  out  of  business  too  fast.  I  think  that  point  cannot 
be  stressed  too  often.  If  there  is  some  way  this  committee,  or  whatever 
jurisdiction  there  is,  Mr.  Chairman,  can  see  that  there  is  a  period  of 
time  in  which  there  is  implementation  of  a  report,  I  think  that  would 
be  important. 

Now,  I  somewhat  disagree  with  Mr.  Jones'  interpretation  of  the  fate 
of  the  Joint  Commission  on  Mental  Illness  and  Health,  because  the 
report  was  made  in  19G1  to  President  Kennedy,  and  the  only  reason 
we  were  held  up  in  not  having  legislation  in  1962,  which  President 
Kennedy  wanted,  was  that  the  President's  panel  on  mental  retardation 
had  not  come  in  with  its  report.  But  we  used  this  period  of  time  to  go 
to  the  National  Governors  Conference,  to  go  to  innumerable  organi- 
zations to  explain  our  report.  And  that  year  was  invaluable  to  us.  We 
were  not  formally  organized.  We  just  formed  a  Mafia,  a  Mafia  for  the 
report.  We  spread  out  the  deal  and  we  went  around  the  country  say- 
ing, this  is  what  we  propose.  That  was  in  lieu  of  whatever  authority 
we  had,  because,  technically,  we  dissolved  in  early  1961. 

So  I  think  that  the  point  you  come  back  to,  Mr.  Chairman,  is  so 
important  that  either  at  the  executive  level,  you  designate  a  cabinet 
official  responsible,  but  on  the  other  hand,  you  do  not  let  the  commis- 
sion disappear  into  the  weeds,  that  you  somehow  have  some  relation, 
whether  they  come  back  6  months  or  12  months  from  now,  and  say, 
how  do  you  look  at  it  now,  or  what  do  you  propose  legislatively?  In 
other  words,  that  is  so  important  to  your  deliberations. 

Mr.  Jones.  I  think,  Mr.  Chairman,  existence  of  these  reports  are, 
from  whatever  source  they  may  come,  if  they  hnve  validity  in  terms 
of  facts  of  presentation,  is  quite  important  in  terms  of  creating  a 
dialog  which  may  lead  to  executive  and  legislative  action.  I  dare  say 
we  would  still  be  struggling  with  the  Mental  Health  Act  had  it  not 
been  for  this  commission  report  and  the  sales  job  that  was  clone  in 
connection  with  it.  I  think  we  would  not  have  the  Health  Professions 
Educational  Assistance  Act  of  1962  had  it  not  been  for  a  white  paper 
prepared  by  the  Association  of  American  Medical  Colleges,  which, 
for  the  first  time,  laid  out  a  program  on  which  all  medical  school  deans 
and  the  parent  institutions  agreed. 

This.  then,  became  the  basis  for  political  action,  both  by  the  White 
House  and  by  the  Congress,  based  on  legitimate  presentation  of  factual 
material  that  came  out  of  the  study  group. 

Dr.  Breslow.  I  want  to  concur  also,  Mr.  Chairman,  with  the  views 
just  expressed  on  your  question.  Whatever  can  be  done  to  bring  into 
the  widest  possible  public  discussion,  the  findings  and  recommenda- 
tions from  these  commissions,  would  be  desirable.  In  the  health  field, 
as  I  noted  earlier  they  have  all  too  often  been  confined  to  the  expert 
and  vested  interests.  Certainly  we  want  to  have  consideration  by  those 
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'groups,  but  in  order  to  get  the  appropriate  public  action,  it  seems  to 
me  we  need  to  develop  basic  public  understanding  of  what  is  involved 
in  these  issues.  They  are  not  all  that  esoteric.  We  can  develop  these 
findings  and  conclusions  and  recommendations,  I  think,  quite  clearly 
with  the  American  people :  Whatever  can  be  done  to  encourage  this 
public  discussion,  I  think,  would  be  a  step  forward.  Your  suggestion, 
it  strikes  me,  has  a  lot  of  merit. 

Senator  Kennedy.  OK. 

Thank  you  very  much,  gentlemen.  I  think  an  observation  that  we 
would  have  to  make  is  that  the  health  crisis  we  are  facing  in  this 
country  has  been  with  us  for  over  50  years,  going  back  to  the  studies 
made  in  1912  and  the  reports  made  to  the  Congress  in  1915.  If  we  were 
to  appoint  a  new  commission  in  1971.  I  must  say,  as  one  who  has  been 
interested  in  the  problems  of  the  health  crisis  of  this  Nation,  I  do  not 
believe  that  we  would  find  very  much  difference  in  the  final  report. 
And  as  the  1915  report  recommended  some  form  of  health  security  or 
health  insurance,  I,  too,  believe  that  this  kind  of  recommendation 
would  come  up  with  any  fair  and  balanced  report  in  1971. 

But  the  fact  remains  that  these  facts  have  been  made  apparent  to 
the  American  people  and  the  crisis  has  grown  more  severe  in  the  last  50 
years,  and  I  think  it  is  fair  for  the  American  people  to  wonder  why 
there  has  not  been  corresponding  action  by  the  Congress  as  well  as  by 
the  executive  in  moving  to  meet  these  various  aspects  of  the  health 
crisis. 

I  do  not  think  anyone  could  question  that  the  overwhelming  fact 
remains  that  it  lias  been  organized  medicine  that  has  put  in  the  way 
of  reform  the  stumbling  blocks  that  have  made  practical  reform  in 
the  health  area  virtually  impossible,  both  in  the  delivery  of  services 
and  in  financing.  In  spite  of  the  observations  that  have  been  made  by 
20-odd  commissions  or  studies,  in  the  whole  health  area  we  are  still 
not  taking  the  meaningful  steps  which  are  necessary  to  provide  decent 
quality  health  care  to  the  American  people  as  a  matter  of  right. 

And  I  suppose  that  if  the  American  people  were  to  ask  us  in  the 
Congress,  or  you  as  experts  in  this  field,  how  long  are  we  going  to  wait 
until  we  get  some  final  action  or  some  kind  of  action  which  will  be 
meaningful  in  meeting  the  health  needs,  I  suppose  given  the  lessons 
of  history,  we  would  have  to  say,  how  long  are  we  in  the  Congress 
going  to  continue  to  listen  to  those  extremely  powerful  voices  repre- 
senting the  American  Medical  Association  and  paying  attention  to 
them  ?  I  think  that  it  is  long  overdue  to  take  the  lessons  of  these  re- 
ports, these  commissions,  take  the  needs  of  the  American  people  which 
have  grown  even  greater  during  this  period  of  time,  the  lost  oppor- 
tunities which  have  been  evident,  and  I  think  we  in  the  Congress  have 
our  work  cut  out  for  us. 

Let  me  say  that  we  _  can  observe  that  in  recent  times,  the  AMA 
has  been  a  powerful  voice.  But  there  have  been  those  in  the  executive 
branch  who  have  been  willing  to  confront  them.  Mr.  Gorman  com- 
mented about  Mr.  Truman.  There  have  been  other  Presidents  who 
have  been  willing  to  take  on  and  face  organized  medicine  because  they 
believe  in  the  overriding  interests  of  the  American  people.  A  matter 
that  distresses  me  so  much,  quite  frankly,  is  the  apparent  wedding 
between  the  AMA  and  this  administration.  It  seems  that  it  is  a  very 
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closely  knit  relationship.  Not  only  are  those  of  us  who  are  interested 
in  health  reform  taking  on  the  AMA,  but  I  am  afraid  we  .are  going  to 
be,  at  each  step  of  the  road,  confronting  this  administration  as  well. 

But  I  think  you  gentlemen,  of  course,  have  served  the  health  field 
well,  not  only  in  your  service  on  these  commissions,  but  also  in  your 
own  professional  way  as  well,  and  I  want  to  extend  a  very  warm 
thanks  for  your  appearance  here  this  morning,  and  your  comments. 
You  have  been  very  helpful  to  us,  to  the  members  of  this  committee, 
and  I  want  to  thank  you  very  much  for  it. 

The  committee  stands  in  recess,  subject  to  the  call  of  the  Chair. 

(Whereupon,  at  12:20  p.m.,  the  committee  recessed  subject  to  the 
call  of  the  Chair.) 

(On  August  4, 1971,  the  subcommittee  received  a  statement  from  the 
American  Medical  Association  pertaining  to  the  subcommittee's  hear- 
ing of  July  14,  1971.  This  statement  and  related  documents  follow :) 

Lettee    From    American    Medical   Association    to    Democratic    Senatorial 

Campaign  Committee 

Mr.  Kennedy.  Mr.  President,  I  am  inserting  in  the  Record  a  copy  of  a  letter 
from  Mr.  Harry  Hinton,  director  of  the  Washington  Office  of  the  American  Medi- 
cal Association,  to  the  Director  of  the  Democratic  Senatorial  Campaign  Com- 
mittee, of  which  I  am  a  member. 

Mr.  Hinton's  letter  relates  to  a  statement  I  made  last  week  upon  opening  a 
hearing  of  the  Senate  Subcommittee  on  Administrative  Practice  and  Procedure, 
which  has  been  conducting  a  study  of  the  implementation  of  the  recommendations 
of  Presidential  and  national  commissions.  Our  hearing  last  week  covered  the  long 
series  of  commissions  and  other  blue-ribbon  advisory  groups  in  the  field  of  health 
care. 

Pointing  to  the  repeated  and  strong  recommendations  for  innovation  and  re- 
form offered  by  these  groups  over  a  period  of  nearly  60  years  and  to  the  long 
history  of  AMA  opposition  to  these  recommendations,  I  said : 

"In  short,  for  generations,  government  health  programs  have  been  allowed  to 
accomplish  only  what  organized  medicine  would  tolerate.  Thus  the  record  of 
Federal  health  commissions  is  essentially  an  unbroken  series  of  enlightened  rec- 
ommendations hamstrung  by  the  AMA.  The  absence  of  fol]owthrough  has  not 
been  by  accident,  but  by  design.  Always  the  AMA  approach  has  been  the  same — 
reports  and  recommendations  are  welcome,  so  long  as  nothing  is  done  to  imple- 
ment them,  so  long  as  they  do  not  alter  the  status  quo." 

Among  other  evidence,  I  cited  Franklin  Delano  Roosevelt's  identification  of 
the  AMA  as  the  force  behind  the  defeat  of  his  program  for  national  health  care 
reform. 

I  said  that — 

"The  checkbooks  of  the  organization,  and  of  AMPAC,  its  political  arm,  have 
always  been  open  to  back  its  views  and  to  support  friendly  or  potentially  friendly 
candidates  for  public  office.  No  one  doubts  the  insidious  effect  of  the  millions  of 
campaign  dollars  that  have  poured  out  of  the  AMA  over  the  years — $700,000  in 
the  off-year  1970  elections  alone,  with  virtually  no  reporting  or  disclosure  of  the 
recipients." 

Anyone  interested  in  more  detailed  facts  on  AMPAC,  the  American  Medical 
Political  Action  Committee,  should  consult  the  National  Journal,  volume  2,  No. 
31,  August  1. 1970,  pages  1659-1665. 

I  indicated  that  the  AMA  "has  a  virtual  stranglehold  on  the  health  programs 
of  the  present  administration,"  that  the  AMA  and  the  administration  are 
"Tweedledum  and  Tweedledee,"  that  "they  have  formed  a  marriage  of  conveni- 
ence against  the  public  interest  made  possible  by  the  self-interest  of  an  organiza- 
tion that  puts  the  wealth  of  doctors  ahead  of  the  health  of  the  people,  and  by 
the  apathy  of  an  administration  that  lacks  the  will  to  implement  the  principles 
it  piously  proclaims." 

I  concluded : 

"Instead  of  the  scientific  and  public  service  professional  organization  it  was 
founded  as  the  AMA  has  turned  into  a  propaganda  organ  for  purveying  •medical 


326 

politics'  for  deceiving  the  Congress,  the  people,  and  the  doctors  of  America  them- 
selves. The  American  Medical  Association  puts  the  lives  and  well-being  of  Ameri- 
can citizens  below  its  own  special  interests  in  ordering  its  priorities.  It  deserves 
to  be  ignored,  rejected,  and  forgotten,  and  the  many  distinguished  reports  it  has 
undermined  and  buried  deserve  to  be  unearthed,  re-read,  and  remembered." 

The  AMA's  response  is  intriguing,  to  say  the  least.  They  have  not  sent  me  or 
my  subcommittee,  or  any  newspaper  that  I  know  of,  any  substantive  reply  to  my 
statement.  Instead,  their  chief  Washington  lobbyist  has  sent  what  can  only  be 
described  as  a  blackmail  message  to  the  director  of  the  Democratic  Senatorial 
Campaign  Committee.  In  substance  it  suggests  that  because  some  portion  of  the 
political  funds  supplied  to  AMPAC  by  AMA  members  has  been  contributed  by 
AMPAC  to  the  campaign  committee ;  the  campaign  committee  ought  to  be  able 
both  to  silence  my  attacks  on  the  AMA  and  suppress  my  efforts  to  obtain  for 
this  Nation — in  spite  of  AMA  opposition — comprehensive  reform  of  its  health 
care  delivery  and  financing  system,  including  national  health  insurance.  The 
letter  threatens,  not  very  subtly,  that  if  I  persist,  the  AMA  will  manage  to  get 
"every  physician  in  the  country  to  leave  the  Democratic  Party." 

This  is  one  of  the  most  straightforward  and  candid  documents  I  have  seen  dur- 
ing my  time  in  Washington.  It  speaks  clearly  for  itself,  and  it  fully  confirms  the 
validity  of  my  own  remarks  last  week.  I  will  comment  only  on  the  implication 
that  the  AMA  speaks  for  every  physician  in  the  country.  The  AMA  will  not  reveal 
its  current  level  of  membership,  but  indications  are  that  for  the  first  time  in 
this  century  it  can  count  fewer  than  half  of  the  profession  even  technically  on  its 
rolls.  Moreover,  it  is  well  known  that  a  substantial  proportion  of  the  members  of 
the  AMA — many  of  whom  are  members  only  because  local  rules  require  them 
to  be — do  not  share  its  Neanderthal  views  on  health  care. 

Certainly  few  doctors  I  know,  no  matter  what  their  views  on  the  underlying 
issues,  would  subscribe  to  political  threats  as  a  means  of  persuading  others  to 
adopt  those  views,  and  I  hope  that  every  doctor  who  dissents  from  this  approach 
will  let  the  AMA  and  his  Senators  know  of  his  disagreement. 

To  give  the  AMA  full  opportunity  to  rebut  any  of  the  statements  I  made  last 
week  and  to  elaborate  on  its  letter  to  the  campaign  committee,  I  am  offering  Mr. 
Hinton  the  opportunity  to  appear  before  the  Subcommittee  on  AdininHstrativ* 
Practice  and  Procedure  during  its  scheduled  hearings  on  Tuesday  or  Thursday 
of  next  week,  whichever  is  more  convenient  for  him. 

Mr.  President,  I  hope  that  in  our  ordering  of  priorities,  we  never  get  to  the 
point  where  we  place  the  political  contributions  of  two  "medical"  organizations 
above  the  lives  and  health  of  200  million  American  citizens.  If  we  have  to  sacrifice 
contributions  to  protect  lives  and  health,  that  is  a  small  price  to  pay.  The  fact 
that  one  party  may  have  chosen  the  opposite  order  of  priorities  and  the  opposite 
conclusion  only  strengthens  the  necessity  for  those  of  us  in  the  other  party  to 
do  what  the  people's  interest  demands  and  what  conscience  requires. 

The  full  text  of  my  statement  last  week  appears  at  page  S11721  of  the  Record 
for  July  21, 1971. 

I  ask  that  the  text  of  Mr.  Hinton's  letter,  with  its  letterhead,  be  printed  in 
the  Record  at  this  point. 

There  being  no  objection,  the  letter  was  ordered  to  be  printed  in  the  Record, 
as  follows : 

American  Medical   Association, 

Washington,  D.C.,  July  19,  1971. 
Mr.  Frank  N.  Hoffman, 

Executive  Director,  Democratic  Senatorial  Campaign   Committee,   Old  Senate 
Office  Building,  Washington,  D.C. 

Dear  Nordy:  I  think  you  will  grant  that  AMPAC  has  made  every  effort  pos- 
sible over  the  years  to  cooperate  with  the  Democratic  Senatorial  Campaign 
Committee,  and  that  our  relationships  have  been  cordial. 

I  think  you  also  know  that  I  have  personally  clone  everything  within  my  power 
to  help  the  Democratic  Party  win  its  fair  share  of  physician  support. 

So  it  is  intensely  discouraging  to  see  these  efforts  damaged  severely  by  one 
man's  irresponsible  action.  Yet  I  can  categorize  in  no  other  fashion  the  statement 
delivered  last  week  by  Senator  Kennedy  before  the  Subcommittee  on  Administra- 
tive Practice  and  Procedure,  a  copy  of  which  is  enclosed. 

The  Senator's  attack  is  compounded  of  half-truths  and  untruths.  It  is  based 
upon  his  own  version  of  ancient  history,  beginning  in  1913,  and  its  tone  is  com- 
pletely intemperate. 


327 

As  a  lifelong  Democrat  I  cannot  accept  that  Senator  Kennedy  speaks  for  my 
Party  and  its  thinking  on  so  serious  a  matter  as  the  nation's  health  care. 

Meanwhile,  if  Senator  Kennedy  wants  every  physician  in  the  country  to  leave 
the  Democratic  Party,  he  is  going  about  it  in  the  right  way. 
Best  personal  wishes. 
Sincerely, 

Harey  R.  Hinton. 


Reply  to  AHA  Position  on  Health  Cake  Progress 

Air.  Kennedy.  Air.  President,  on  July  14,  opening  a  hearing  of  the  Subcommit- 
tee on  Administrative  Practice  and  Procedure,  I  had  occasion  to  comment  on  the 
role  of  the  AA1A  in  obstructing  the  major  recommendations  for  health  care  reform 
over  the  past  half  century.  The  text  of  my  remarks  appears  on  page  S11721  of 
the  Congressional  Record  for  July  21,  1971.  I  received  no  reply  at  that  time 
from  the  AAIA.  but  on  July  19,  1971,  Air.  Harry  Hinton,  the  director  of  the  AAlA's 
Vrashington  office  wrote  to  the  Democratic  senatorial  campaign  committee  point- 
ing out  the  support  of  the  AAIA  political  arm,  AA1PAC,  for  the  campaign  com- 
mittee, and  suggesting  that  my  statements  on  health  care  reform  and  on  the 
AAIA  would  be  damaging  to  this  support.  I  described  that  letter  as  a  "blackmail 
message,"  and  made  other  comments  on  it  which  appear  with  the  text  of  the 
Hinton  letter  at  page  S11827  of  the  Record  for  July  22,  1971.  At  that  time  I  also 
offered  the  AAIA  the  opportunity  to  present  its  views  on  my  charges  and  to  ex- 
plain the  Hinton  letter  at  hearings  of  the  subcommittee  scheduled  for  July  27 
and  29. 

The  AAIA  refused  to  appear  on  either  date  and  continues  to  refuse  to  appear 
for  a  full  discussion  of  both  its  record  on  health  reform  and  its  efforts  to  alter 
the  positions  of  Alembers  of  Congress  through  AAIPAC  political  contributions. 

Instead,  however,  it  is  today  releasing  a  document  dated  July  30,  purporting  to 
be  a  statement  before  the  subcommittee.  Since  there  was  no  meeting  of  the  sub- 
committee on  that  date  and  since  we  have  none  planned  until  September,  I  will 
continue  to  hold  open  the  recpiest  for  the  AAIA  to  appear,  and  I  hope  they  will 
do  so. 

In  the  meantime,  a  few  comments  on  today's  release  appear  in  order. 

First,  the  statement  confirms  the  assertions  that  I  made  on  July  14,  and  I 
stand  by  them  completely.  Basically,  the  AAlA's  only  defense  is  that  it  is  now  in 
favor  of  some  of  the  reforms  it  used  to  oppose.  Certainly  it  is  gratifying  to  hear 
that  it  now  supports  the  group  practice  it  used  to  describe  as  '"medical  Soviets." 
And  it  is  pleasing  to  know  that  in  recent  years  it  "has  not  attempted  to  limit  the 
production  of  physicians,"  in  contrast  to  its  former  concern  about  "an  oversupply 
of  doctors"  and  the  resultant  "need  for  professional  birth  control." 

Second,  let  me  say  that  I  object  very  strongly  to  what  can  only  be  read  as  the 
calculated  and  arrogant  distortion  by  which  the  AMA  consistently  attempts  to 
read  my  criticisms  of  organized  medicine  as  an  attack  on  American  doctors 
themselves.  Nothing  could  be  further  from  the  truth.  The  doctors  of  America 
are  among  the  most  selfless  and  dedicated  individuals  of  our  Nation,  and  I  have 
enormous  respect  for  their  compassion  and  commitment  to  the  good  health  of  the 
American  people. 

But  the  AMA  does  not  even  speak  today  for  a  majority  of  American  physicians. 
There  could  be  no  more  eloquent  testimony  to  the  declining  respect  of  the  AAIA 
in  the  modern  medical  affairs  of  the  Nation  than  the  fact  that  today,  for  the  first 
time  in  50  years,  less  than  half  of  the  physicians  of  America  are  members  of  the 
AMA.  Sadly,  the  doctors  of  America  are  far  ahead  of  the  organization  that  is 
supposed  to  lead  them. 

In  closing,  let  me  say  that  I  also  find  much  that  is  constructive  in  the  AAlA's 
reply.  I  am  optimistic  that  we  can  work  closely  together  in  the  future,  and  I 
look  forward  to  the  coming  weeks  and  months  of  debate  in  Congress  as  the 
most  fertile  opportunity  we  have  had  in  many  years  to  improve  the  quality  of 
health  care  for  our  people. 

Mr.  President,  I  ask  unanimous  consent  that  the  document  submitted  today 
by  the  AMA,  together  with  a  cover  letter  from  Dr.  Ernest  B.  Howard,  be  printed 
in  the  Record. 

There  being  no  objection,  the  material  was  ordered  to  be  printed  in  the  Record, 
as  follows : 
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Statement  op  the   American   Medical  Association 

Mr.  Chairman  and  Members  of  the  Subcommittee :  In  his  opening  statement 
before  the  Subcommittee  on  July  14,  it's  chairman,  Senator  Edward  M.  Kennedy, 
directed  a  number  of  criticisms  at  the  American  Medical  Association  and,  by 
implication,  at  its  component  societies. 

This  document  is  in  reply. 

Senator  Kennedy's  charges  date  from  1913  onward.  Thus,  many  of  his  alle- 
gations are  old  as  well  as  inaccurate. 

While  this  reply  will  cover  many  points  that  go  back  to  the  past,  it  seems  to 
us  that  a  more  valid  measure  of  the  AMA's  positions  on  health  is  its  record  in 
more  recent  years. 

An  affirmative  legislative  stance  of  the  AMA  has  been  maintained  in  the 
present  Congress,  as  many  members  of  the  House  and  Senate — from  both  sides 
of  the  aisle — -will  readily  attest. 

Nonetheless  Senator  Kennedy's  allegations,  covering  more  than  half  a  century 
of  history,  accuse  organized  medicine  of  unvarying  obstruction  to  progressive 
legislation. 

It  is  true  that  AMA  disagrees  with  Senator  Kennedy's  government-run  health 
care  proposal.  But  we  suggest  constructive  alternatives  and  seek  to  present  them 
fairly  and  temperately. 

The  AMA  will  continue  to  do  so.  But  the  charges  made  by  Senator  Kennedy 
have  been  widely  publicized  and  cannot  be  ignored.  The  AMA  therefore  has  no 
alternative  but  that  of  a  detailed  response,  which  is  herewith  respectfully 
submitted. 

Sincerely, 

Ernest  B.  Howard,  M.D. 
introduction 

Senator  Kennedy  begins  his  argument  with  a  selection  of  AMA  positions  on 
health  issues.  He  next  uses  this  selection  to  "prove"  an  unbroken  record  of 
obstructionism,  accusing  the  AMA  of  blocking  progress  at  every  turn.  Finally, 
he  reaches  the  conclusion  that  America's  doctors  of  medicine  consistently  act 
from  the  basest  of  human  motives.  Their  organization,  he  says,  "puts  the  wealth 
of  doctors  ahead  of  the  health  of  the  people." 

This  is  a  grave  charge  indeed.  Even  though  offered  in  a  political  context, 
its  validity  merits  some  sober  tests.  First,  is  the  selection  process  employed 
fair?  Are  the  facts  selected  in  reasonable  context?  Second,  does  the  weight  of 
the  total  public  record  justify  the  conclusion  of  unrelieved  obstructionism? 
Third,  is  the  conclusion  logically  connected  to  the  suggested  motive?  Or  are 
there  motives  other  than  greed  to  explain  AMA's  actions? 

In  our  opinion,  the  body  of  charges  assembled  by  Senator  Kennedy  either 
lacks  factual  basis  or  is,  by  turn,  out  of  date,  out  of  context,  and  out  of  balance. 
And  his  conclusion,  that  doctors  act  primarily  for  gain,  is  outrageous. 

The  cogency  of  the  argument  that  the  AMA  is  obstructive  can  be  most  easily 
tested  against  the  recent  AMA  record  before  Congress.  An  appendix  is  attached 
to  this  statement  which  lists  in  complete  and  specific  detail  the  AMA  record 
with  the  91st  Congress.  On  35  occasions  the  AMA  offered  statements  to  this 
Congress.  The  bills  or  hearings  are  identified.  The  AMA  witnesses  are  named, 
and  the  dates  of  their  appearance  specified. 

In  these  35  cases  where  the  AMA  offered  statements,  the  AMA  took  a  positive, 
affirmative  position  in  favor  of  the  proposal  under  discussion  31  times.  In  four 
cases,  the  AMA's  response  was  partly  favorable,  partly  unfavorable. 

It  requires  a  certain  strain  on  the  process  of  human  logic  to  interpret  this 
record  as  negative. 

Before  the  present  Congress,  we  have  urged  full  funding  for  the  Maternal  and 
Child  Care  programs  under  Title  V  of  the  Social  Security  Act,  and  we  have 
actively  supported  the  Health  Professions  Educational  Assistance  Act  which 
provides  for  construction  grants  and  loans,  assistance  to  medical  students,  with 
incentive  provisions  for  service  in  shortage  areas,  and  family  practice  training 
programs. 

The  AMA  is  in  favor  of  government  support  to  expand  medical  schools. 
The  AMA  is  in  favor  of  increased  financial  aid  to  medical  students. 
The  AMA  is  in  favor  of  expanded  nurse  training  programs. 
The  AMA  is  in  favor  of  physician  assistant  programs. 
The  AMA  is  in  favor  of  clean  air  legislation. 

The  AMA,  finally,  is  in  favor  of  national  health  insurance  which,  through 
government  subsidy,  would  remove  economic  barriers  between  the  poor  and 
mainstream  medical  care  and  would  insure  everyone  against  "catastrophic" 
medical  costs. 
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The  AMA  supports  its  own  legislative  proposals  (Medicredit)  for  improved 
health  care.  It  opposes  Senator  Kennedy's  health  bill,  true.  So  do  a  number  of 
people,  in  and  out  of  Congress.  It  does  not  follow  that  because  we  oppose  one 
particular  piece  of  legislation  we  are  opposed  to  all  progress.  Senator  Kennedy 
believes  progress  can  be  made  one  way.  The  American  Medical  Association 
happens  to  believe  that  greater  progress  can  be  made  in  another  way.  That  is; 
quite  different  from  '•obstructionism"  as  charged  by  Senator  Kennedy. 

Senator  Kennedy  levels  the  additional  charge  that  the  AMA  "has  a  virtual 
stranglehold  on  the  health  programs  of  the  (Nixon)  Administration."  The  merits 
of  this  allegation  also  deserve  examination. 

For  this  to  be  true — if  a  stranglehold  does  indeed  exist — a  large  measure  of 
consistency  would  have  to  exist  between  the  positions  of  the  AMA  and  the  Nixon 
Administration  on  important  health  issues. 

Is  such  the  case?  Let's  take  a  look  at  two  major  actions  in  the  last  year. 

President  Nixon  vetoed  the  extension  of  the  Hill-Burton  Act  and  exercised  a 
pocket  veto  of  the  Family  Practice  Act.  The  position  of  the  AMA  in  both  cases 
was  precisely  the  opposite. 

Senator  Kennedy  voted  to  override  the  veto  on  Hill-Burton  ( which  would  place 
him  closer  than  President  Nixon  to  the  AMA  position).  He  is  not  recorded  as 
voting  on  the  Family  Practice  Act,  and  it  is  interesting  to  note  that  both  the 
AMA  and  Senator  Kennedy  occupied  common  ground  on  the  recent  health  edu- 
cation assistance  measure. 

If  a  stranglehold  or  a  marriage  of  convenience  exists  between  the  Nixon 
Administration  and  the  AMA.  it  is  also  logical  to  ask,  "Why  two  differing  na- 
tional health  care  insurance  proposals?  Why  not  just  one?" 

As  a  matter  of  fact,  why  should  there  be  any  AMA  national  health  insurance 
bill  if,  as  charged,  the  AMA  is  so  unresponsive  to  the  needs  of  the  people?  Or 
why  should  70%  of  its  budget  go  for  health  and  scientific  informational  activities? 

A  third  charge  is  made  that  the  AMA  has  throttled  the  efforts  of  various  gov- 
ernmental commissions  to  bring  about  better  health  care.  It  must  be  kept  in 
in  mind  that  commission  reports  go  to  Congress  for  legislative  action.  This  process 
includes  hearings  and  other  informational  input.  The  role  of  Congress  is  not 
designed  to  be  that  of  a  rubber  stamp  for  whatever  governmental  commissions 
recommend. 

One  example  offered  is  the  Commission  on  Heart  Disease,  Cancer  and  Stroke, 
appointed  by  President  Johnson  in  1964. 

Again,  the  charges  should  be  weighed  against  the  record. 

"From  the  outset,"  said  the  AMA  at  that  time,  "we  want  to  make  unmistakably 
and  unequivocally  clear  our  agreement  with  the  President's  Commission  .  .  . 
in  the  ostensible  objective  of  reducing  or  eliminating  the  incidence  of,  and  deaths 
from,  these  diseases." 

Legislation,  passed  by  a  Democratic  Congress  under  a  Democratic  President, 
did  result  from  the  Commission,  and  this  legislation  contained  substantial  AMA 
input.  The  final  results  may  have  disappointed  some  of  its  original  sponsors. 
One  of  the  principal  difficulties  arose  from  the  haste  with  which  the  Commis- 
sion study  was  translated  into  legislation. 

Dr.  Robert  C.  Long,  then  a  member  of  the  AMA  Board  of  Trustees,  said,  "In 
effect,  the  Commission's  findings  were  published  a  full  two  months  before  the 
data  upon  which  they  were  supposedly  based  became  available." 

Anthony  Celebrezze,  then  Secretary  of  HEW,  said,  "I  am  surprised  we  came  in 
with  any  kind  of  legislation  because,  as  I  say,  this  report  was  just  finalized  in 
December  of  last  year  (1964) ,  and  we  are  just  in  February  now." 

Senator  Kennedy  himself  said  at  the  time  it  would  be  difficult  to  defend  the  bill 
on  the  floor  without  more  information. 

After  the  AMA  testimony  on  the  legislative  proposals  which  grew  out  of  the 
Commission  on  Heart  Disease,  Cancer  and  Stroke,  Representative  James  Harvey 
of  Michigan,  a  member  of  the  House  of  Representatives  Committee  which  heard 
all  the  testimony,  said,  "Certainly  the  easy  way  for  the  medical  association 
(AMA)  would  have  been  simply  to  have  agreed  with  the  President's  Commission 
and  say,  'Yes,  anytime  you  spend  money  on  these  diseases  it  is  bound  to  be  a 
good  thing.' 

"Certainly  we  in  this  country,  and  I  speak  for  myself  here  as  a  Congressman, 
don't  want  our  medical  profession  to  be  composed  of  yes-men.  I  don't  think  we 
have  obtained  the  finest  medical  profession  in  the  world  because  you  have  been 
ves-men,  but  because  of  the  reverse ;  they  (doctors)  have  always  had  the  courage 
to  come  in  and  express  their  views  and  to  challenge  the  views  as  they  have  seen 
them  ...  I  thank  you." 
68-773—71 22 
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It  should  be  noted  that  in  the  course  of  the  discussion  over  this  whole  matter, 
the  AMA  maintained  that  the  best  attack  on  heart  disease,  cancer  and  stroke 
was  more  through  basic  research  than  the  addition  of  facilities.  Through  his 
support  of  the  recent  cancer  bill,  Senator  Kennedy  expresses  at  least  in  part 
agreement  with  the  broad  approach  suggested  by  the  AMA  six  years  ago. 

The  remainder  of  this  paper  takes  up  in  further  detail  the  matter  of  the  AMA 
record  on  health  issues  over  the  years.  This  record  should  be  measured  care- 
fully against  what  has  been  recently  charged.  A  fair-minded  reading  should 
correct  many  popularity  accepted  misconceptions.  It  should  lay  to  rest  some  out- 
right untruths.  It  should  present  a  more  balanced  picture  and  thus  reduce  the 
emotional  heat  that  is  being  injected  into  the  national  dialogue  on  health  care. 

Far  more  important,  however,  is  the  question  raised  as  to  motive.  There  is 
room  for  considerable,  honest  disagreement  on  almost  every  piece  of  health  leg- 
islation. Over  the  years — and  currently — the  AMA  has  favored  far  more  health 
proposals  than  it  has  opposed.  Is  it  automatically  so  sinister  that  the  AMA  agrees 
with  some  people  on  these  complex  issues  and  disagrees  with  ethers?  Must  the 
expression  of  sincere  opinion  or  the  submission  of  factual  testimony  raise  a  ques- 
tion as  to  motive? 

That  is  the  basic  allegation.  We  resent  it.  And  we  respectfully  enter  this 
protest 


Statements   by   Senator  Edward   M.   Kennedy  and   Relevant  AMA   Policy 

Positions 

1.  The  AMA  opposed,  health  benefits  for  veterans  after  World  War  I 

Reply. — The  AMA  House  of  Delegates  adopted  the  following  resolution  at  its 
meeting  in  May,  192". : 

"That  the  House  of  Delegates  disapproves  the  plan  of  furnishing  financial  aid 
or  personal  service  to  beneficiaries  able  to  pay  .  .  .  (and)  that  such  subsidies  be 
limited  to  those  veterans  whose  disabilities  have  arisen  from  and  in  the  course 
of  military  service,  and  in  line  of  duty."  The  House  also,  however,  at  the  same 
meeting,  endorsed  a  statement  that  if  non-service  connected  conditions  were 
covered  then  treatment  should  be  restricted  "to  those  veterans  who  are  unable 
to  pay  for  same." 

The  AMA  simply  advocated  that  Veterans'  Administration  medical  care  be 
administered  as  originally  intended  by  Congress. 

The  philosophy  that  patients  able  to  pay  for  treatment  should  pay  has  been 
consistently  stated  by  the  AMA  for  many  years.  A  concomitant  philosophy  has 
been  that  no  one  should  be  denied  quality  care  because  of  inability  to  pay.  As  an 
example,  the  AMA  policy  on  veterans'  care  was  revised  in  1956  to  add  that  in 
rendering  treatment  for  non-service  connected  disability,  priority  should  go  "to 
those  suffering  from  illnesses  or  disabilities  which  are  economically  catastrophic." 

2.  The  AMA  opposed  Blue  Cross  and  private  health  insurance 

Reply. — As  early  as  1917,  AMA  policy  was  to  cooperate  in  the  development  of 
health  insurance  legislation  which  would  benefit  the  public.  The  AMA  has  never 
opposed  development  of  voluntary  sickness  insurance  plans  in  this  country  as 
they  exist  today.  The  first  plans,  initiated  in  the  early  1930's.  were  very  different 
from  contemporary  voluntary  sickness  insurance  plans.  Some  features  of  early 
plans  to  which  the  AMA  objected — and  still  objects  to — were  the  depriving  the 
patient  of  his  free  choice  of  physician  and  the  basing  of  the  plans  on  an  uncertain 
actuarial  basis. 

AMA  officials,  by  the  way.  warned  against  a  similar  uncertain  actuarial  basis 
in  Medicare,  saying  that  the  cost  estimate  was  too  low  and  that  the  premium 
would  have  to  be  raised.  It  has  since  been  raised  several  times. 

One  of  the  latest  AMA  actions  in  regard  to  private  health  instiranee  was  a 
recommendation  in  1970  that  policies  be  expanded  to  cover  out-of-hospital  serv- 
ices, as  a  means  of  reducing  the  costs  of  care. 

Critics  of  the  AMA  pursue  a  curious  course.  They  attack  the  AMA  for  "oppos- 
ing" private  medical  insurance.  And  they  attack  the  AMA  for  advocating  a  na- 
tional health  insurance  program  (Medicredit)  which  relies  heavily  on  private 
medical  insurance. 

3.  The  AMA  opposed  government  support  for  medical  education 

Reply. — In  1949,  the  AMA  said  that  since  medical  schools  were  finding  it  diffi- 
cult to  secure  sufficient  funds  to  maintain  their  standard  of  training,  it  might 
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become  necessarv  for  some  schools  to  accept  aid  from  the  federal  government. 
The  AMA  made  clear  that  it  would  prefer  to  see  the  support  come  from  private 
philanthropies  or  local  public  funds.  It  also  said  federal  aid  .should  be  accom- 
panied by  assurance  of  freedom  from  political  control  and  regulation. 

In  196S,  the  House  of  Delegates  of  the  AMA  approved  a  joint  statement  by 
the  AMA  and  the  Association  of  American  Medical  Colleges  that  indicated  the 
need  for  adequate  financial  support  from  governmental  and  various  private 
sources  for  medical  schools. 

Long  before  then,  however,  the  AMA  was  active  in  supporting  the  need  for 
more  medical  schools  and  in  recruiting  young  people  for  medicine.  For  12  years 
beginning  in  11)51,  the  AMA  urged  Congress  to  make  federal  grants  available  for 
medical  school  construction  and  expansion  before  this  legislation  was  finally 

enacted.  .  -....-, 

One  of  the  more  important  pieces  of  legislation  concerning  medical  education 
has  been  the  Health  Professions  Educational  Assistance  Act  providing  funds 
for  facilities  and  aid  to  students.  The  AMA  supported  it  originally  in  1963  and 
supported  its  extension  in  1971. 

4.  The  AMA  opposed  innovations  in  medical  school  curricula 

Reply.— As  early  as  1917,  the  AMA  expressed  interest  in  efforts  to  shorten 
the  period  of  medical  education.  In  1928,  the  House  of  Delegates  endorsed  a 
report  saying  ".  .  .  it  would  be  most  desirable  that  medical  students  should 
graduate  and  enter  practice  at  an  earlier  age  than  at  present  .  .  .  that  the  plan 
of  covering  the  medical  course  in  three  years  .  .  .  instead  of  four  .  .  .  and  any 
other  adequate  plan  of  reducing  the  length  of  the  medical  course  are  greatly  to 
be  desired  .  .  ." 

In  the  intervening  decades,  of  course,  drastic  revisions  of  medical  curricula 
aimed  at  shortening  and  modernizing  the  course  of  instruction  have  been  ef- 
fected. The  AMA  has  been  widely  active  in  the  field  of  medical  education  and 
quite  naturally  so,  since  it  accredits  medical  schools  and,  with  other  organiza- 
tions, hospitals. 

One  of  the  latest  AMA  actions,  taken  in  1970,  was  to  direct  internships  and 
residencies  be  combined,  to  streamline  postgraduate  training  and  thus  get  more 
doctors  into  practice  more  quickly.  Over  25  medical  schools  are  now  experi- 
menting with  shortened  curricula  programs. 

5.  The  AMA  opposed  efforts  to  achieve  equal  opportunity  in  medical  education 
Reply. — The  AMA  has  forcefully  pointed  out,  to  Congress  among  others,  the 

inadequate  representation  of  black  and  other  minority  group  students  in  med- 
ical schools.  The  AMA,  together  with  the  predominantly-black  National  Med- 
ical Association,  the  Association  of  American  Medical  Colleges,  and  the  Amer- 
ican Hospital  Association,  recommended  major  efforts  to  increase  the  number  of 
minority  group  students,  primarily  through  financial  aid. 

And  there  have  been  results. 

Dr.  C.  H.  William  Ruhe,  director  of  the  AMA's  Division  of  Medical  Education, 
told  Congress  early  in  1971 : 

"Medical  schools  had  a  94%  increase  in  first-year  black  students  for  1969-70 
compared  to  the  196S-69  academic  year,  and  an  additional  58%  increase  in 
1970-71  over  the  1969-70  figure." 

Dr.  Ruhe  noted  that  minority  students,  however,  still  accounted  for  only 
about  2.2%  of  the  physician  population  (as  compared  to  12%  of  the  general 
population)  indicating  the  need  for  continued  intensive  efforts  to  increase  their 
enrollment. 

As  an  example  of  other  AMA  activity,  the  Association  has  given  financial  sup- 
port to  a  Chicago  program  aimed  at  taking  young  men  and  women  from  poverty 
areas  and  training  them  as  physicians,  in  hopes  of  getting  them  back  into  the 
needy  areas  to  provide  care. 

In  July,  1971,  the  AMA  began  a  new  loan  program  to  make  medical  education 
possible  for  relatively  poor,  and  minority  students.  It  was  launched  in  California 
and  it  is  hoped  to  expand  the  project  into  other  states. 

John  M.  Chenault,  M.D.,  President  of  the  AMA's  Education  and  Research 
Foundation,  said  the  program  is  being  launched  through  the  Bank  of  America, 
with  cooperation  of  the  eight  California  medical  schools,  the  Guggenheim 
Foundation,  the  Sloan  Foundation  and  National  Medical  Fellowships,  Inc. 

The  program  consists  of  grants  and  loans  with  interest  on  the  loans  paid  by 
the  foundations  during  the  first  four  years  of  medical  school.  There  will  be  no 
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repayment  of  loan  principal  in  this  period.  Loans  will  be  guaranteed  by 
A1IA-ERF.  About  50  students  will  bave  their  education  financed  through  the 
project  next  year. 

The  AMA  believes  most  firmly  in  the  proposition  that  all  qualified  students 
should  have  the  opportunity  to  study  medicine.  In  addition  to  its  support  for 
other  programs  of  scholarship  aid,  the  AMA-Bducation  and  Research  Founda- 
tion has  guaranteed  more  than  $48  million  in  loans  to  more  than  20,000  students, 
interns  and  residents. 

6.  Long  after  the  doctor  shortage  was  clear  to  every  impartial  expert,  the  AMA 
obstinately  maintained  that  there  was  no  shortage  at  all  and  that  any  views 
to  the  contrary  were  the  product  of  misleading  propaganda  emanating  from 
Washington 

Reply. — It  is  true  that  in  the  early  1950's,  the  AMA  House  of  Delegates 
repeatedly  denied  there  was  a  shortage  of  physicians. 

Ernest  B.  Howard,  M.D.,  executive  vice  president  of  the  Association,  in  a 
speech  last  year,  said  the  position  -'reflected  the  research  conducted  by  an 
eminent  AMA  economist  who  made  an  important  contribution  in  a  study  of 
medical  service  areas.  Unfortunately,  he  did  not  include  in  his  calculations  the 
increased  supply  necessary  to  accommodate  the  surging  60's,  when  new  legis- 
lation, increasing  affluence  and  rising  demands  would  elevate  markedly  the 
number  of  M.D.'s  required  to  serve  the  nation." 

However,  despite  charges  to  the  contrary,  the  AMA  has  not  attempted  to 
limit  the  production  of  physicians.  Excerpted  from  AMA  policy  established  in 
1951  are  the  following  statements  : 

".  .  .  The  AMA  has  no  desire  to  limit  the  production  of  properly  trained 
physicians  to  serve  the  American  people.  The  policy  of  the  Association  is  to 
assist  and  encourage  any  responsible  group  or  institution  endeavoring  to  create 
new  facilities  or  expand  existing  facilities  for  the  training  of  physicians. 

".  .  .  The  number  of  medical  schools  approved  is  determined  entirely  by  the 
ability  of  the  schools  to  meet  educational  standards." 

".  .  .  The  number  of  students  in  approved  schools  has  been  steadily  increas- 
ing .  .  .  The  AMA  has  lent  every  aid  and  encouragement  to  sound  expansion. 
In  many  states  the  medical  societies  have  provided  effective  leadership  in  the 
establishment  of  new  medical  schools  and  the  expansion  of  existing  schools." 

Later,  in  1959,  the  AMA  House  of  Delegates  acted  favorably  on  a  recommen- 
dation that  reflected  a  growing  concern  over  the  increasing  evidence  that  superior 
students  are  being  deterred  from  the  study  of  medicine  for  financial  reasons  at  a 
time  when  the  national  production  of  physicians  should  be  increased. 

And,  in  1960,  the  House  of  Delegates  received  a  report  urging  a  goal  of  10,000 
medical  graduates  annually  by  1975.  The  1972  estimated  number  of  graduates  is 
9,363.  Since  that  would  be  an  increase  of  367  over  the  1971  class  a  projection 
shows  that  the  goal  should  be  easily  met  before  1975.  Even  more  medical  schools — 
and  their  number  rose  from  S6  in  1961  to  103  in  1971 — are  opening,  and  training 
periods  are  being  shortened.  The  University  of  Miami  medical  school  is  even 
inaugurating  a  program  to  train  highly  qualified  persons  in  other  fields,  such  as 
Ph.  D.'s,  to  become  medical  doctors  in  just  two  years. 

In  the  school  year  1931-62,  86  medical  schools  had  an  enrollment  of  31,078 
students.  An  estimated  43,143  students  will  be  enrolled  in  108  medical  schools 
in  the  school  year  1971-72.  Some  20  additional  schools  are  in  various  stages  of 
planning. 

The  AMA  is  presently  engaged  on  a  broad  front  in  expanding  the  supply  of 
physicians  and  other  key  health  personnel.  The  Congress  has  recently  passed  two 
health  manpower  bills  (now  in  conference)  which  will  provide  many  billions  of 
dollars  to  increase  the  supply  of  physicians,  nurses,  dentists  and  other  health 
professionals.  The  support,  as  well  as  the  data  and  expertise,  furnished  by  the 
AMA  to  the  House  of  Representative  Subcommittee  considering  this  legislation 
has  been  acknowledged  by  its  chairman. 

In  the  United  States  in  1960,  there  was  one  physician  for  every  712  Americans; 
in  1970  there  was  one  doctor  for  every  632  Americans.  And  the  ratio  continues 
to  improve. 

The  AMA  has  long  contended  that  maldistribution  of  physicians  has  also  been 
and  is  a  major  problem. 

In  Washington,  D.C.,  for  example,  there  is  a  physician  for  every  340  persons ; 
in  Arkansas,  one  for  every  1,400  persons.  Additionally,  many  rural  and  ghetto 
areas  are  underserviced. 
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The  problem  of  distribution  is  a  complex  one  and  one  that  does  not  necessarily 
yield  to  a  totally  governmental  approach. 

The  AMA  believes  that  other  approaches,  such  as  inducements  to  physicians 
to  practice  in  certain  areas,  will  help  solve  the  problem.  One  of  the  latest  such 
calls  for  action  came  from  Dr.  Walter  C.  Bornemeier,  immediate  past  president 
of  the  AMA.  He  urged  that  consideration  be  given  to  low-cost  federal  loans,  or 
Hill-Burton  type  grants,  to  encourage  groups  of  physicians  to  locate  in  low- 
income  areas. 

AMA  testimony  before  the  House  and  Senate  Appropriations  committees  for 
the  past  several  years  has  stressed  the  need  for  financial  support  of  medical 
schools  and  students  above  all  other  federal  health  expenditures. 

It  should  also  be  noted  that  the  AMA  has  for  many  years  recruited  actively 
for  all  the  health  fields.  Over  100,000  copies  per  year  of  just  one  of  its  recruiting 
booklets— Horizons  Unlimited — are  distributed  to  those  investigating  a  career 
in  medicine.  A  film,  A  Matter  of  Opportunity,  is  in  circulation  to  encourage 
blacks  to  become  physicians.  Tho  AMA  has  supplied  leadership  in  the  develop- 
ment of  programs  for  physician  assistants. 

In  summary,  the  AMA  does  indeed  realize  that  we  need  more  doctors,  and  that 
distribution  must  be  more  effective.  It  is  doing  something  about  these  very  real 
problems. 

7.  The  AMA  opposed  group  practice 

Reply. — The  steady  and  rapid  growth  of  group  practice  in  the  United  States 
in  the  last  few  decades  would  seem  to  render  this  charge  frivolous,  since  doctors 
comprise  those  group  practices  and  82%  of  the  doctors  engaged  in  office-based 
patient  care  are  members  of  the  AMA.  Two  members  of  the  current  Board  of 
Trustees,  including  the  vice  chairman,  are  in  group  practice.  The  AMA  publishes 
a  book  for  the  profession,  Group  Practice — Guidelines  to  Joining  or  Forming  a 
Medical  Group,  and  has  since  1962.  A  copy  is  available  on  request. 

The  AMA  has  maintained,  and  does  maintain  now,  that  a  pluralistic,  prepay- 
ment and  other  mechanisms  is  the  best  way  to  assure  quality  care  for  all  Amer- 
icans, and  to  give  them  the  right  of  choosing  the  type  of  care  they  like  best. 

In  1909,  a  total  of  38,834  physicians  were  practicing  in  6,162  groups,  compared 
with  13,009  doctors  in  1,546  groups  in  1959. 

Official  AMA  policy  was  stated  this  way  in  1970 : 

'"That  the  American  Medical  Association  recognizes  the  need  for  multiple 
methods  of  delivering  medical  services,  and  that  it  encourage  and  participate  in 
efforts  to  develop  them. 

"And  that  in  the  interest  of  attracting  the  most  highly  qualified  candidates  to 
the  field  of  medicine,  it  simultaneously  make  every  effort  to  maintain  and  create 
incentives  in  medical  practice.  Among  these  incentives  are  a  multiplicity  of  prac- 
tice options;  maximum  professional  independence  and  freedom  of  choice  for 
both  physicians  and  patients." 

The  misconception  over  the  supposed  AMA  opposition  to  group  practice  stems 
from  its  opposition  to  something  else.  In  the  1930's  the  AMA  questioned  so-called 
"contract"  practice,  in  which  entrepreneurs  hired  willing  physicians  and  sold 
their  services  in  such  a  way  that  both  the  physicians  and  the  patient  were  ex- 
ploited. Many  people  have  wrongly  classified  this  as  group  practice.  In  medical 
terminology  it  is  "contract"  practice.  Group  practice,  as  currently  conceived,  is 
something  different — and  it  has  AMA  support. 

S.  The  AMA  opposed  Medicare 

Reply. — The  AMA  position  on  Medicare  was  this:  government  funds  should 
not  be  used  to  finance  health  care  for  those  readily  able  to  pay  their  own  way ; 
they  should  be  used  to  provide  better  health  care  for  those  who  could  not.  The 
AMA  continues  to  believe  that  help  should  go  to  those  who  need  help,  but  that 
government  medical  programs  should  not  assist  those  who  are  perfectly  capable 
of  handling  their  own  medical  expenses. 

The  AMA  also  questioned  the  actuarial  soundness  of  the  cost  estimates  made 
for  the  original  Medicare  plan.  Subsequent  events  have  shown  those  doubts  to 
have  been  thoroughly  justified. 

While  the  AMA  did  speak  out  against  Medicare  when  the  national  debate  was 
in  progress,  it  cooperated  fully  once  the  public  decision  was  made.  Hundreds  of 
AMA  members  and  many  of  the  AMA  staff  played  a  considerable  role  in  de- 
veloping the  guidelines  and  regulations  needed  to  turn  the  promise  of  Medicare 
into  the  fact. 
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9.  The  AMA  opposed  any  real  role  in  the  organization  for  young  doctors,  interns 

and  residents  to  the  point  where  these  young  physicians,  so  full  of  ideas  for 
health  reform,  have  oeen  driven  to  form  their  own  independent  organization 

Reply. — All  physicians,  young  or  old,  are  constantly  urged  to  make  their  views 
known  to  their  local  medical  societies.  A  new  class  of  membership  in  the  AMA 
has  been  created  for  interns  and  residents,  with  reduced  dues.  Liaison  is  main- 
tained with  the  Student  American  Medical  Association  and  AMA  members  have 
been  urged  to  buy  sustaining  memberships  in  SAMA.  Views  of  the  medical  stu- 
dents and  interns  are  aired,  often  at  great  length,  in  the  American  Medical 
News,  published  by  the  AMA.  It  might  be  noted  that  SAMA.  an  independent 
organization  of  medical  students  founded  some  20  years  ago.  has  not  endorsed 
any  of  the  major  health  proposals,  neither  Senator  Kennedy's,  President  Nixon's 
nor  the  AMA  bill. 

Colorado,  Indiana  and  Pennsylvania  have  in  recent  years  admitted  medical 
students  to  full  membership,  and  last  year  the  Kansas  Medical  Society  followed 
suit 

"We  would  prefer  they  (younger  doctors)  were  county  and  state  members  as 
well  as  AMA  members."  Dr.  Richard  S.  Wilbur,  until  recently  deputy  executive 
vice  president  of  the  AMA.  told  an  interviewer  recently,  "if  the  direct  AMA 
membership  provision  should  so  stimulate  the  counties  and  states  that  they  went 
out  and  got  every  intern  and  resident  to  join  them  without  being  direct  members, 
that  would  be  the  best  possible  result." 

10.  Over  the  years,  many  local  AMA  groups  in  different  parts  of  the  country  hare 

opposed  all  sorts  of  puolic  health  programs  and  health  reforms,  even  includ- 
ing immunization  against  polio  with  the  Salic  and  Saoin  vaccines. 

Reply. — The  allegation  that  the  AMA  has  opposed  vaccination  programs  is  an 
old  one.  And  it  is  false. 

In  1960.  the  vaccination  program  the  AMA  was  alleged  to  have  opposed  was  a 
program  for  smallpox  rather  than  polio.  That  charge  was  false,  too.  In  1899,  the 
AMA  House  of  Delegates  urged  local  boards  of  health  to  adopt  laws  requiring 
compulsory  vaccination  for  smallpox.  Two  months  ago  the  AMA  wrote  President 
Nixon  to  urge  full  funding  for  the  current  federal  immunization  plan. 

However,  in  180"  an  AMA  committee  did  say  that  compulsory  vaccination 
seemed  impractical  that  year— no  doubt  because  the  Civil  War  was  then  raging. 
But  even  then  it  took  the  position  that  the  AMA  had  "a  duty  to  institute  measures 
looking  to  the  vaccination,  rdtimately,  of  every  person  living  within  the  limits  of 
the  country." 

The  criticism  alleging  that  "many  local"  unnamed  groups  opposed  polio  vac- 
cination is  vague.  Countless  medical  societies  led  and  participated  in  mass  polio 
immunization  campaigns.  In  one  five-hour  campaign,  the  Cullman  County.  Ala- 
bama. Medical  Society  gave  Sabin  vaccine  to  41.608  persons,  or  98%  of  the 
county's  population. 

11.  The  AMA  opposes  any  meaningful  efforts  for  effective  peer  review  to  improve 

the  quality  of  medical  care. 

Reply. — The  AMA  House  of  Delegates  in  June,  1970  resolved  to  "support  con- 
tinuing efforts  by  the  American  Medical  Association  to  inform  the  medical  pro- 
fession of  the  value  and  benefit  to  be  realized  from  the  implementation  of  ade- 
quate peer  review  programs"  and  directed  the  Board  of  Trustees,  the  Council  on 
Medical  Service  and  "other  appropriate  sections  of  the  AMA"  to  give  peer  review 
"the  highest  priority  and  emphasize  its  urgency  to  all  state  and  component 
societies." 

Peer  review — the  evaluation  of  medical  services  by  physicians — is  a  funda- 
mental concept  of  medicine.  Self-regulation  in  various  forms  has  been  conducted 
for  decades.  The  tissue  committee  in  a  hospital,  which  judges  whether  an  opera- 
tion was  justified,  is  an  example. 

The  AMA  offers  guidelines  and  acts  as  a  clearing  house  to  component  medical 
societies  for  establishing  peer  review  mechanisms.  It  publishes  a  Peer  Review 
Manual  over  a  hundred  pages  long  so  that  local  medical  societies  can  improve 
procedures.  More  than  40  medical  society  foundations  have  been  established  in 
20  states  for  the  purpose  of  peer  review.  These  foundations  are  being  funded  in 
a  variety  of  ways.  Federal  funds  have  been  awarded  to  foundations  in  San 
Antonio,  Denver  and  Sacramento.  Foundations  in  New  Mexico  and  Florida  have 
signed  contracts  with  their  state  health  departments  for  the  peer  review  of 
Medicaid  patients.  The  Georgia  Medical  Society  is  negotiating  a  contract  with  the 
state,  and  Missouri,  Iowa,  Pennsylvania,  Virginia  and  Ohio  are  moving  in  this 
direction. 
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John  Kenney,  M.D.,  an  official  of  the  Sonoma  Foundation  for  Medical  Care 
(California),  estimates  that  California's  Medicaid  program  could  save  $5.5  mil- 
lion annually  by  utilizing  existing  medical  society  peer  review  mechanisms. 

AMA  bills  for  peer  review  have  been  introduced  into  the  Congress  (S.  1898 
and  H.R.  S684).  Under  the  provisions  of  these  bills  peer  review  programs  (.for 
services  provided  to  Medicare,  Medicaid,  and  other  health  care  program  patients) 
would  be  carried  out  by  state  medical  societies  that  would  enter  into  separate 
agreements  with  the  Secretary  of  HEW,  for  the  establishment  of  statewide 
systems  for  review  of  the  reasonableness  of  charges  and  quality  of  medical  and 
other  health  care. 


Repy  by  the  American  Medical  Association  on  Statements  Relating  to  the 
Commission  on  Heart  Disease,  Cancer  and  Stroke 

At  the  Subcommittee  hearings  on  July  14,  Senator  Kennedy  charged  that  the 
proposal  of  the  Heart  Disease,  Cancer  and  Stroke  Commission  suffered  major 
weakening  at  the  hands  of  the  AMA  during  its  course  through  Congress." 

Reply. — The  Commission  proposals  included  creation  of  60  regional  complexes 
for  care  and  clinical  investigation  of  the  three  diseases,  creation  of  research 
institutes  and  diagnostic  and  treatment  stations,  increasing  manpower  in  clinical 
and  research  medicine  and  expansion  of  existing  programs.  It  was  a  sweeping 
document  prepared  by  a  2S-member  body  of  laymen  and  physicians,  appointed 
by  President  Lyndon  B.  Johnson  in  1964. 

The  American  Medical  Association  said :  "From  the  outset,  we  want  to  make 
unmistakably  and  unequivocally  clear  our  agreement  with  the  President's  Com- 
mission on  Heart  Disease,  Cancer  and  Stroke  in  the  ostensible  objective  of 
reducing  or  eliminating  the  incidence  of,  and  deaths  from,  these  diseases." 

But  it  did  have  objections,  primarily  that  the  originally  proposed  legislation 
for  regional  medical  programs  was  vague. 
AMA  officials  told  Congress  : 

"There  are  no  definitions  really  of  a  program :  no  limitations  on  authority.  No 
guidelines  for  pursuing  a  course  of  action,  no  meaningful  limitations  of  expendi- 
tures except  for  lump  sum  allotments."  They  said  they  feared  the  legislation 
could  "seriously  hamper  our  well-proven  existing  patterns  of  research,  education 
and  patient  care." 

This  concern  was  heightened  by  the  haste  with  which  the  bill  was  being  pushed 
through  Congress.  "In  effect,  the  Commission's  findings  were  published  a  full  two 
months  before  the  data  upon  which  they  were  supposedly  based  became  avail- 
able." noted  Dr.  Robert  C.  Long  of  Louisville,  Kentucky,  then  a  member  of  the 
AMA  Board  of  Trustees. 

This  concern  was  shared  by  others. 

"I  am  surprised  we  came  in  with  any  kind  of  legislation  because  as  I  say,  this 
report  was  just  finalized  in  December  of  last  year  (1964),  and  we  are  just  in 
February  now,"  then  HEW  Secretary  Anthony  Celebrezze  told  a  Senate  sub- 
committee which  was  asking  for  some  information  on  the  bill. 

One  Senator,  Edward  M.  Kennedy,  said  it  would  be  difficult  to  defend  the  bill 
on  the  floor  without  more  information. 

Aside  from  the  inordinate  haste,  which  it  deplored,  the  AMA  said  the  report 
was  based  on  an  undocumented  assumption  :  that  American  physicians  are  unable 
to  keep  abreast  of  and  apply  new  knowledge. 

James  Z.  Appel,  then  president  of  the  AMA,  told  the  House  Interstate  and 
Foreign  Commerce  Committee  in  July,  1965  : 

"There  is  not  a  doctor  practicing  in  this  country  today  who  does  not  have 
knowledge  of  an  institution  of  recognized  merit  to  which  he  can  and  does  transfer 
patients  whose  condition  requires  treatment  beyond  that  which  he  can  provide." 
The  Commission's  own  Subcommittee  on  Research  said  : 

"This  Subcommittee  and  its  consultants  are  unaware  of  any  significant  body 
of  fundamental  information  which  is  stagnantly  awaiting  clinical  application  by 
competent  practitioners. 

"Indeed,  it  considers  that  the  art  of  clinical  investigation  consists,  in  large 
measure,  of  a  considered  deliberate  judgment  of  the  utility  and  applicability  of 
such  fundamental  information  and  careful  avoidance  of  the  meaningless,  feckless. 
and  indeed  harmful  activities  which  are  the  consequences  of  ill-considered  at- 
tempts to  apply  the  inapplicable." 

And  this  concern  was  shared  by  the  Commission's  Subcommittee  on  Manpower 
which  stated : 
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"In  the  face  of  rising  demand  for  physicians  in  every  field  of  service,  it  is 
futile  to  think  of  diverting  physicians  into  heart  disease,  cancer  and  stroke 
programs.  To  do  so  would  be  catastrophic  in  a  nation  in  which  faulty  distribution 
of  physicians  and  increasing  abandonment  of  general  practice  is  already  posing 
serious,  if  not  critical,  problems  for  the  provision  of  medical  care." 

After  the  AMA  testimony  before  the  Interstate  and  Foreign  Commerce  Com- 
mittee, Representative  James  Harvey  of  Michigan  said  : 

"Certainly  the  easy  way  for  the  medical  association  would  have  been  simply 
to  have  agreed  with  the  President's  Commission  and  say,  yes,  anytime  you  spend 
money  on  these  diseases  it  is  bound  to  be  a  good  thing. 

"Certainly  we  in  this  country,  and  I  speak  for  myself  here  as  a  Congressman, 
don't  want  our  medical  profession  to  be  composed  of  yes-men.  I  don't  think  we 
have  obtained  the  finest  medical  profession  in  the  world  because  you  have  been 
yes-men,  but  because  of  the  reverse,  they  (doctors)  have  always  had  the  cour- 
age to  come  in  and  express  their  views  and  to  challenge  the  views  as  they  have 
seen  them  ...  I  thank  you." 

In  late  August,  an  AMA  committee  met  with  the  President  and  the  new  HEW 
Secretary,  John  Gardner,  and  asked  that  the  bill  be  deferred  for  a  short  time 
till  more  data  was  available.  Instead,  the  President  directed  HEW  to  work  with 
the  AMA  committee  "to  make  the  bill  less  objectionable." 

That  evening  and  the  next  day,  some  20  changes  were  drafted,  accepted  by  the 
House  of  Representatives  Committee,  and  promptly  supported  by  the  Democratic 
Administration.  Ultimately,  they  became  part  of  the  law. 

An  important  change  put  emphasis  on  pilot  projects  "whose  effectiveness  will 
be  subject  to  review  before  new  projects  are  approved." 

Since  then,  the  AMA  has  supported  the  extension  of  Regional  Medical  Pro- 
gram legislation  (as  it  came  to  be  known)  and  recently  urged  increased  funding 
for  the  program. 

SOME   FURTHER   NOTES   ON   THE    HISTORICAL   RECORD  OF   THE   AMERICAN    MEDICAL 

ASSOCIATION 

Since  the  matter  has  been  reopened  by  recent  charges  and  allegations,  this 
paper  touching  on  some  highlights  of  AMA  actions  in  the  past  seems  appropriate. 
History  is  not.  always  relevant,  but  since  AMA's  record  has  been  questioned  it 
should  be  spelled  out.  It  may  come  as  a  surprise  to  those  who  would  maintain 
the  AMA  has  a  record  of  unrelieved  obstructionism. 

In  1876,  the  AMA  said  states  and  cities  had  a  duty  to  make  a  sanitary  survey 
of  water  supplies  to  guard  against  contamination,  possibly  the  first  anti-pollution 
campaign. 

In  1891,  it  recommended  a  cabinet-level  medical  secretary  of  public  health  ;  and 
did  so  again  in  1970. 

In  1910  came  the  famed  AMA-initiated  Flexner  report  which  eliminated  the 
diploma  mills  and  paved  the  way  for  the  highest  standards  of  medical  education 
anywhere  in  the  world. 

In  1912,  the  AMA  adopted  recommendations  as  to  quality  standards  in  milk. 
In  1914  it  commended  states  that  had  passed  legislation  to  protect  children  under 
16  from  "the  disastrous  consequences  of  unsuitable  work  and  bad  industrial 
conditions"  and  urged  that  all  states  pass  such  laws. 

In  1930,  it  sent  to  toy  makers  a  resolution  regarding  the  hazards  of  sharp 
edges  and  projections  on  children's  toys.  This  is  a  major  area  of  public  interest 
today,  40  years  later. 

In  1937,  the  AMA  sought  action  to  bring  the  use  of  barbiturates  and  derivatives 
drugs  under  proper  governmental  control  and  in  the  same  year  endorsed  creation 
of  a  division  of  water  pollution  control  in  the  U.S.  Public  Health  Service. 

In  1946,  the  AMA  played  a  prominent  role  in  the  support  of  the  Hospital  Survey 
and  Construction  Act  (Hill-Burton)  which  in  the  past  25  years  has  furnished 
$3.7  billion  towards  the  construction  of  the  nation's  health  facilities  and,  by  its 
mechanism  of  matching  grants,  provided  the  incentive  for  most  of  the  $12.6  bil- 
lion now  invested  in  the  brick  and  mortar  of  our  health  care  plan*. 

Even  more  important,  1946  saw  the  AMA  champion  the  stand  that  ".  .  .  the 
support  of  scientific  research  by  the  federal  government  presents  a  challenge 
and  compelling  opportunity  for  government  to  foster  the  public  welfare  by 
assisting  in  the  support  of  scientific  research  (Vannevar  Bush  Report)."  Since 
this  time  biomedical  research  has  provided  the  American  people  with  an  out- 
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pouring  of  new  medical  knowledge  that  has  increased  in  exponential  fashion. 
Today  there  are  specified  treatments  for  health  conditions  where  none  existed. 
a  few  years  ago,  and  a  number  of  diseases  have  all  but  disappeared  with  the 
application  of  new  vaccines. 

In  1954,  the  AMA  recommended  to  car  makers  that  they  consider  equipping 
all  autos  with  safety  belts  and  give  increasing  emphasis  to  safety  in  design  of 
all  autos. 

In  1958,  the  AMA  played  a  prominent  role  in  the  introduction  of  an  amendment 
to  the  Federal  Housing  Authority  Act  that  permitted  qualified  nursing  homes 
to  receive  insured  mortgages  on  construction  loans. 

In  1964,  during  the  administration  of  Lyndon  Johnson,  Dr.  Edward  Annis,  an 
AMA  past  president,  and  Dr.  R.  B.  Robins  of  Arkansas,  appeared  before  the 
Democratic  Party  platform  writers  to  ask  action  by  the  government  at  all  levels 
and  by  private  agencies  to  improve  health.  They  called  for  an  attack  by  govern- 
ment on  air  and  water  pollution  and  more  funds  for  research  and  treatment  of 
mental  illness,  among  other  things. 

Today,  the  AMA  cooperates  with  the  Office  of  Economic  Opportunity  in  devel- 
oping neighborhood  health  centers.  Two  years  ago  the  AMA  supported  in  the 
House  a  multi-year  OEO  appropriation  for  neighborhood  health  centers  so  that 
it  could  attract  and  recruit  better  staffs. 

Under  the  leadership  of  a  distinguished  black  woman  physician,  Dr.  Effie  Ellis, 
a  special  assistant  to  the  AMA  Executive  Vice  President,  an  intensive  campaign 
to  improve  maternal  and  child  health  is  underway.  The  Association  is  urging 
that  every  community  develop  and  operate  a  centralized  community-hospital 
based  newborn  intensive  care  unit. 

The  AMA  is  especially  concerned  today  with  drug  abuse.  It  is  cooperating  fully 
with  government  and  private  efforts  to  combat  the  problem.  Some  medical 
societies  have  voluntarily  suspended  the  prescribing  of  amphetamines  or  tight- 
ened up  procedures,  and  the  AMA  has  assured  the  Bureau  of  Narcotics  and 
Dangerous  Drugs  that  it  will  do  everything  possible  to  aid  in  implementing  a 
proposed  regulation  aimed  at  curbing  abuse  of  amphetamines. 

AMA  officials  appeared  before  Congress  in  July,  1971,  to  support  creation  of 
the  Special  Action  Office  on  drug  abuse. 

Yet  in  the  light  of  AMA  appeals  for  joint  medicine-government  efforts  to  reduce 
infant  deaths  and  curb  drug  abuse,  and  other  action,  Senator  Kennedy  said  the 
AMA  "deserves  to  be  ignored,  rejected  and  forgotten." 

In  addition  to  its  other  activities,  the  AMA  is  sponsoring  a  program  for  na- 
tional health  insurance  in  the  Congress.  The  plan,  Medicredit,  would  provide 
financial  aid,  through  tax  credits,  for  Americans  to  buy  thorough  health  coverage. 
The  poor  would  receive  health  coverage  free ;  others  on  a  sliding  scale.  Everyone 
would  be  covered  against  "catastrophic"  medical  costs. 

Medicredit  does  not  seek  to  solve  all  problems  at  once,  but  it  is  designed  to  end 
for  all  Americans  the  burden  of  expense,  and  to  make  all  Americans  truly  equal 
in  their  access  to  all  types  of  medical  care. 

We  are  united  with  Senator  Kennedy,  labor  and  others  who  seek  to  insure 
good  medical  care  for  all  Americans.  But  we  do  not  believe  in  scrapping  our 
present  system  for  one  that  is  new  and  untried.  We  prefer  to  have  evidence 
that  something  will  work  before  it  is  put  into  effect  on  a  nationwide  basis. 
This  applies  especially  to  massive  government  intervention  in  health.  We  are 
opposed  to  a  health  system  which  would  deny  a  physician  his  freedom  to  practice 
as  he  wants  to  and  denies  a  patient  his  freedom  to  choose  the  type  of  care 
he  wants. 

All  about  us  today  we  can  see  good  evidence  that  massive  government  pro- 
grams can  fail  human  needs.  Governments  are  created  to  govern.  They  are  not 
designed  to  manage.  In  housing,  in  welfare,  in  poverty,  multi-billion  dollar 
government  programs,  even  after  decades  of  experience,  have  not  only  failed 
to  resolve  the  basic  problems,  they  have  often  in  fact  made  them  worse. 

This  effect  has  been  noted  by  Dr.  Jay  W.  Forrester,  Professor  of  Management 
at  the  Massachusetts  Institute  of  Technology  as  quoted  in  a  recent  article  in 
the  New  York  Times.  "Forrester's  Law"  holds  that  "in  complicated  situations 
efforts  to  improve  things  often  make  them  worse,  sometimes  much  worse,  on 
occasion  calamitous." 

"Forrester's  Law"  is  no  deterrent  to  new  programs  or  to  progress.  It  is  a 
warning  to  be  wary  of  massive,  ill-founded  panacea  approaches  to  national 
problems.  We  have  learned  that  lesson  in  welfare  and  poverty.  Must  we  learn 
it  anew  with  health  care? 
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Let  us  set  aside  old,  worn-out  charges.  Let  us  set  aside  emotional  language 
and  political  opportunism.  Let  us,  instead,  seek  together  valid  and  workable 
solutions  to  the  health  care  problems  that  confront  us. 

The  AMA  will  support  every  such  effort. 
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Bill  No. 
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H.R.  6797,  H.R. 
7059. 

H.R.  11223 

H.R.  11102,  S.  2182.. 

H.R.  9312 

S.  1622,  S.  2264 

S.  2549,  H.R.  11223.. 

H.R.  445 

S.  2637 

S. 1895 

S.  2590 

S. 2608 

H.R.  13373,  H.R. 843, 
H.R.  3809,  H.R. 
4294. 

H.R.  13432 

S.2660 

S.  3071 

S.  2108 


Hospital   and    medical   facilities   construction   and 
modernization  amendments. 

HEW  appropriations— medical  education 


Medical  Library  Assistance  Act  extension. 


Medical  facilities  construction   and   modernization 
amendments. 

Drug  Abuse  Education  Act 


Vaccination  Assistance  Act  of  1969.  Communicable 
disease  control  amendments  of  1969. 

Medical  Library  Assistance  Act 

Cultural  exchange  visitors  program 


Controlled  Dangerous  Substances  Act  of  1969 

Omnibus  Narcotic  and  Dangerous  Drugs  and  Addict 
Rehabilitation  Act  of  1969. 

Commission  on  marihuana 


House  March  26.  Supported,  with  rec- 

1969,  H.  P.  Han.p-        ommendations. 

ton,  M.D. 
House  May  28, 1969,   Supported,  full 

C.  H.W.  Ruhe,  funding. 

M.D. 
Hotis?  May  28, 1969.     Supported. 

E.B.  Howard, 

M.D. 
Senate  June  12, 1969,   Supported,  with  rec- 

H.  P.  Hampton,  ommendations. 

M.D. 
House  July  10,  1969,  Do. 

H.  Brill,  M.D. 
Senate  July  3,  1969,  Dc. 

E.  B.  Howard, 

M.D. 
Senate  August  4,  Supported. 

1169.  E.  B.  Howard, 

M.D. 
House,  Sept.  15,  Do. 

1969,  C.  H.W.  Ruhe, 

M.D. 


Senate  Sept.  18, 
1969,  H.  Brill, 
M.D. 

Sept.  18, 1969... 


Comprehensive  Narcotic  Addiction  and  Drug  Abuse 
Care  and  Control  Act. 

The  Occupational  Safety  and  Health  Act  of  1969 


Senate  Sept.  18, 
1969,  H.  Brill, 
M.D. 

House  Oct.  1, 1969, 
R.  L.  Wells,  M.D. 


Migrant  Health  Service  Act  amendments. 


Migrant  Health  Service  Act. 


District  of  Columbia  Comprehensive  Drug  Abuse  and 
Narcotics  Crime  Control  Act. 

HEW  appropriations  for  medical  appropriations 


Student  loan  program 

Family  Planning  and  Population  Research  Act. 


House 
E.B 
M.D. 

Senate 
E.B. 
M.D. 

Senate 
D.  L 
M.D 

Senate 
C.  H 
M.D. 

SAMA 
and 

Senate 
G.  D 
M.D. 


Oct.  24,  1969, 
.  Howard, 

Oct.  28, 1969, 
,  Howard, 

Nov.  25, 1969, 
,  Farnsworth, 

Dec.  2,  1969, 
.  W.  Ruhe, 

and  AAMC 
AMA. 

Dec.  9,  1969, 
Dorman, 


Supported,  with 
recommendations. 

Opposed  as  un- 
necessary. 

Supported,  with 
recommendations. 

Supported  H.R. 

13373,  opposed 

H.R.  3809. 
Supported,  with 

recommendations. 

Do. 


Supported. 


Supported,  full 
funding. 


Supported. 
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TO 
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S.  2788,  S.  2193. 


H.R.  11701, 
^  H.R.  13743. 

h.R.  12934, 
ft  H.R.  15848. 

S.  3229.  S.  3466. 
to 

S.  3562 

S.  2898 

S.  3096,  S.  3297, 
S.  3652. 

S.  3835 

H.R.  14284,  H.R 
14486,  H.R. 
15895,  H.R. 
15960,  H.R. 
16147,  H.R. 
16425,  H.R. 
16798,  H.R. 
17570,  H.R. 
17670. 

H.R.  13100.... 

S.  3418 

H.R.  17463 

H.R.  13742.... 
H.R.  17269.... 

S. 2108 

S.  3835 

H.R.  17550 


H.R.  15793,  H.R. 
16360,  H.R. 
16400,  S.  3418. 


Occupational  Safety  and  Health  Act  of  1969 Senate  Dec.  16, 

1969,  R.  L.  Wells, 
M.D. 

Comprehensive  Drug  Abuse  Control  Act  of   1969    House  Feb.  17, 
and  Controlled  Depressant  and  Stimulant  Drugs        1970,  H.  Brill, 
Act  oi  1969.  M.D. 

Clean  Air  Act  extension  and  Clean  Air  Act  Amend-    House  Mar.  19, 
ments  of  1970.  1970,  J.  S.  Chap- 

man,  M.D. 
Air  Quality  Improvement  Act  and  Clean  Air  Act    Senate  Mar.  20, 
Amendments  of  1970.  1970,  J.  M.  Blake, 

M.D. 
Federal  Drug  Abuse  and  Drug  Dependence  Preven-    Senate  Mar.  23, 
tion,  Treatment,  and  Rehabilitation  Act  of  1970.  1970,  H.  Brill, 

M.D. 
Health  Organization  Act  of  1969 Senate  Apr.  21, 

1970,  E.  B. 
Howard,  M.D. 

Labeling  and  identification  of  drugs Senate  Apr.  29, 

1970,  J.  J.  Curry, 
M.D. 

Comprehensive  Alcohol  Abuse  and  Alcoholism  Pre-    Senate  May  21, 
vention,  Treatment  and  Rehabilitation  Act  of  1970.       1970,  M.  A. 

Block,  M.D. 

HEW  aporopriations  for  medical  education House  June  3,  1970, 

C.  H.  W.  Ruhe, 
M.D, 

Regional  medical  programs,  comprehensive  health    House  June  4,  1970, 
planning.  B.  W.  Cannon, 

M.D. 


Supported  S.  2788, 
opposed  S.  2193. 

Supported,  with 
recommendations. 

Supported. 
Do. 


Supported  with 
recommendations. 


Supported. 


Supported,  with 
recommendations. 

Do. 


Supported,  full 
funding. 

Supported,  with 
recommendations. 


HEW  appropriations  for  medical  education Senate  June  18,  Supported,  full 

1970,  C.  H.  W.  funding. 

Ruhe,  M.D. 
Allied  health  professions  training  amendments House  June  17,  Supported. 

1970,  E.  B. 

Howard.  M.D. 
Training  in  the  field  of  family  medicine Senate  July  8,  Supported  with 

1970,  William  R.  recommendations. 

Willard.  M.D. 
Controlled  Dangerous  Substances  Act House  July  22,  Do. 

1970,  H.  Brill, 

M.D. 

Controlled  Narcotic  Drug  Act  of  1969 

Narcotic  Addict  Rehabilitation  Act  of  1970. House,  July  29,  Do. 

1970  H.  A. 

Raskin,  M.D. 
Family  Planning  and  Population  Research  Act House  Aug.  10,  Supported. 

1970. 
Comprehensive  Alcohol  Abuse  and  Alcohol'sm  Pre-    House  Seat.  17,  Do. 

vention,  Treatment,  and  Rehabilitation  Act  of  1970.        1970,  H.  A. 

Raskin,  M.D. 
Social  Security  Amendments  of  1970 Senate  Sept.  23,  Supported  in  part: 

1970,  W.  O.  opposed  in  part. 

LaMotte,  Jr.,  M.D. 
Training  in  the  field  of  family  pracrice HouseSept.  30,  Supported,  with 

1970,  W.  A.  recommendations. 

Sodeman,  M.D. 


PRESIDENTIAL  COMMISSIONS  IN  THE  HEALTH  FIELDS 


TUESDAY,   JULY   27,    1971 

U.S.  Senate, 
Subcommittee  on  Administrative  Practice  and 

Procedure  of  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  11  a.m.,  in  room  6202, 
New  Senate  Office  Building,  Senator  Edward  M.  Kennedy  (chairman 
of  the  subcommittee)  presiding. 

Present:  Senator  Kennedy  (presiding). 

Also  present :  James  Flug,  chief  counsel ;  Thomas  Susman,  assistant 
counsel ;  Henry  Herlong,  minority  counsel. 

Senator  Kennedy.  The  subcommittee  will  come  to  order.  I  want  to 
express  my  apologies  to  Dr.  Egeberg  for  being  late.  As  I  mentioned 
to  him,  we  had  a  rather  serious  layoff  at  General  Electric  in  my  own 
State  of  Massachusetts,  and  they  had  a  rather  important  meeting 
earlier  this  morning,  which  was  impossible  to  get  out  of.  You  have 
been  extremely  kind  and  generous  with  your  understanding,  and  I 
want  to  tell  you  I  appreciate  very  much  your  patience. 

Today  the  Senate  Subcommittee  on  Administrative  Practice  and 
Procedure  resumes  its  hearings  on  the  implementation  of  the  recom- 
mendations of  Presidential  and  national  commissions. 

At  our  previous  hearings  we  studied  several  of  the  social  issue  com- 
missions of  the  1960's — commissions  which  were  born  in  times  of  crisis. 
We  examined  the  Kerner  Commission  on  Civil  Disorders,  which  was 
formed  in  the  wake  of  the  urban  riots  of  1967 ;  the  Eisenhower  Com- 
mission on  Violence,  which  was  created  in  response  to  the  assassi- 
nations of  1968;  and  the  Scranton  Commission  on  Campus  Unrest, 
which  was  established  following  the  killings  at  Kent  State  and  Jack- 
son State  in  1970. 

The  reports  of  these  commissions  gave  us  the  most  comprehensive 
analysis  of  our  problems,  and  they  articulated  a  range  of  solutions. 
And  j'et  these  reports,  we  learned,  were  ignored,  filed,  and  forgotten. 
Judge  Kerner  told  us  that  the  Federal  Government  took  no  responsi- 
bility after  his  report  was  completed.  Dr.  Eisenhower  recalled  that  his 
Commission's  major  recommendations  for  effective  gun  controls  had 
been  ignored.  And  Governor  Scranton  reminded  us  that  in  over  a 
year's  time  there  has  been  no  Federal  prosecutive  action  in  the  Kent 
State  case. 

From  our  hearings  on  these  reports,  we  thought  we  had  learned  why 
these  Commission's  efforts  had  been  in  vain.  We  focused  on  the  fact 
that  while  they  had  been  conceived  in  crisis,  these  Commissions  had 
filed  their  reports  after  the  crisis  had  passed — when  the  attention  of 
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the  Nation  was  focused  on  a  new  issue,  or  a  new  problem,  or  a  new 
crisis. 

But  at  today's  hearings  I  am  afraid  we  will  discover  that  the  lesson 
is  really  much  more  complex  than  that.  "We  will  examine  the  report 
of  President  Kennedy's  Advisory  Commission  on  Narcotic  and  Drug 
Abuse.  This  Commission  was  not  created  in  the  aftermath  of  a  national 
emergency.  In  fact  its  purpose  was  to  help  draw  attention  to  an  emerg- 
ing crisis  that  bud  received  too  little  public  focus,  and  to  follow  up  on 
a  White  House  Conference  also  called  for  that  purpose. 

And  its  findings  did  not  fall  on  deaf  ears.  In  fact,  this  is  the  first 
commission  we  have  examined  whose  recommendations  have  largely 
been  implemented  by  the  executive  and  legislative  branches.  Neverthe- 
less, despite  the  implementation,  the  drug  problem  has  become,  and  re- 
mains today,  a  major  national  crisis. 

The  dimensions  are  frightening : 

An  estimated  quarter  of  a  million  narcotics  addicts  living  in  the 
United  States — versus  an  estimated  50,000  in  1062 — at  a  total  financial 
cost  to  them  and  to  society  of  billions  of  dollars  every  year. 

About  half  of  all  the  crimes  committed  in  New  York  City  are  "nar- 
cotics related." 

A  fourth  of  the  Federal  prison  population  are  prior  heroin  addicts. 

Reports  that  30,000  to  40,000  American  troops  in  Vietnam  are  on  hard 
drugs. 

Our  national  leaders  and  their  public  relations  experts  would  have 
us  believe  that  they  are  winning  the  fight : 

I:i  June  1970,  the  Attorney  General  announced  ''the  largest  nar- 
cotics raid  in  history"  and  predicted  that  it  would  "diminish  the  flow 
of  hard  narcotics  into  and  within  the  United  States" ;  a  year  later  he 
said  the  Nixon  administration  "has  mounted  the  most  effective  war  on 
narcotics  ever  waged." 

In  August  1970,  a  Federal  prosecutor  announced  the  smashing  of 
"the  largest  (ring)  ever  uncovered  in  illegal  narcotics  traffic,"  and 
bragged^  2  months  later,  about  the  conviction  of  the  "top  importer"  of 
heroin  in  the  United  States. 

In  February  1971,  the  Attorney  General  proclaimed  a  recent  arrest 
and  seizure  operation  as  "the  largest  crackdown  ever  in  narcotics  dis- 
tribution by  organized  crime." 

In  May  1971,  the  Customs  Commissioner  pointed  to  "one  of  the  larg- 
est seizures  in  Customs  history"  and  announced  just  last  week  that  his 
Bureau's  "record-breaking  (seizure)  figures"  proved  that  his  efforts 
were  "bearing  fruit  on  an  escalating  scale." 

All  this,  and  then  the  candid  but  little  noticed  admission  by  a  high 
Federal  narcotics  official  in  a  congressional  hearing  2  weeks  ago  that : 

"Heroin  availability;  has  not  lessened  in  the  United  States." 

"The  purity  of  heroin  is  higher,"  showing  ample  supplies  are  still 
available. 

"The  price  remains  the  same,"  indicating  supply  is  not  falling  behind 
demand. 

"Heroin  related  deaths  have  increased." 

In  short,  he  said,  despite  all  the  seizures  and  pronouncements,  "the 
economy  of  heroin  survives." 

Notwithstanding  the  claims  of  effective  international  efforts,  which 
echo  almost  exactly  those  made  a  decade  ago,  the  clandestine  French 
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heroin-processing  factories,  which  at  the  White  House  Conference  in 
1962  were  estimated  to  be  the  sources  of  75  percent  of  U.S.  heroin,  now 
are  estimated  to  be  providing  85  percent,  despite  the  fact  that  France 
is  a  close  ally  and  that  everyone  knows  where  the  factories  are.  And 
despite  our  widely  proclaimed  emphasis  on  rehabilitation,  the  Nar- 
cotics Addict  Eehabilitation  Act  of  1966,  enacted  pursuant  to  a  rec- 
ommendation of  the  1963  Commission,  has  fallen  into  relative  disuse, 
and  its  potential  and  role  ignored  and  undercut  by  the  whole  executive 
branch. 

Only  one  conclusion  is  possible — our  national  leaders  through  gim- 
mickry and  press  agentry,  are  seeking  to  mislead  the  American  people 
into  believing  that  the  increased  numbers  of  narcotics  seizures  have 
brought  us  to  the  verge  of  a  solution  to  the  drug  problem,  while  the 
facts  are  otherwise. 

Despite  at  least  a  decade  of  searching  we  have  not  really  begun  to 
ask  ourselves  the  hard  questions.  Have  we  been  taking  a  band-aid 
approach  to  a  disease  of  epidemic  proportions  ?  Are  the  Presidential 
requests  for  more  money  and  manpower — $25.6  million  more  for  the 
Treasury  Department's  law  enforcement  machinery,  $2  million  for 
more  narcotics  enforcement  equipment,  and  a  325-man  increase  in  Bu- 
reau of  Narcotics  personnel — merely  requests  for  bigger  and  more 
expensive  band-aids?  And  what  should  we  think  of  Presidential  focus 
on  $105  million  for  addict  rehabilitation  when  the  request  comes  from 
the  same  people  who  brought  us  the  $290  million  request  for  the  SST  ? 

And  if  more  of  the  same  is  not  the  answer,  do  we  just  give  up  ?  Do 
we  coldly  conclude  that  we  can't  stop  addiction,  that  the  frictions  and 
deficiencies  and  inequities  of  modern  society  will  produce  a  certain 
minimum  level  of  addiction,  that  until  underlying  social  problems 
are  solved  the  drug  problem  will  go  unsolved,  that  therefore  we  should 
decriminalize  drug  use,  dispense  maintenance  doses  at  actual  cost, 
and — while  doing  everything  possible  to  discourage  drug  abuse — let 
people  ruin  their  lives  if  they  choose  to  do  so,  as  long  as  they  do  not 
harm  the  interests  of  others  ? 

Or  are  there  other  choices  ?  Are  methadone  or  other  substitutes,  for 
example,  sufficiently  safe,  reliable,  and  ethical  so  that  we  should  use 
them  intensively  ?  Is  there  some  other  answer  that  has  never  been  ar- 
ticulated ?  Have  we  really  done  everything  in  our  power  to  encourage 
the  best  minds  in  this  country  to  come  up  with  imaginative,  bold,  and 
daring  avenues  of  programs  ?  Does  it  cry  out  for  a  new  national  effort 
on  the  level  of  a  Manhattan  Project  or  NASA  ? 

These  are  some  of  the  questions  today's  discussion  may  lead  us  to 
explore. 

Dr.  Egeberg,  we  want  to  extend  a  warm  welcome  to  you.  Dr.  Ege- 
berg  was  a  member  of  President  Kennedy's  Panel  on  Narcotics  Addic- 
tion in  1962  and  his  Advisory  Commission  on  Narcotics  and  Drug 
Abuse  in  1963. 

Doctor  Egeberg  has  had  a  long  and  distinguished  career  in  the 
medical  profession  at  the  State  and  National  level.  Prior  to  corning  ro 
Washington  he  was  chairman  of  the  Governor's  Commission  for  the 
Study  of  Medical  Care  and  Health  in  California,  he  served  on  the 
National  Advisory  Cancer  Council,  he  became  Assistant  Secretary  of 
HEW  for  Health  in  1969  and  is  now  special  consultant  to  President 
Nixon  on  health  affairs  and  special  assistant  for  health  policy  to 
Secretary  Richardson  at  HEW. 
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Dr.  Egeberg,  we  are  pleased  to  have  you.  You  are  no  stranger  to 
the  health  committee  in  the  U.S.  Senate.  I  have  also  had  an  oppor- 
tunity to  hear  you,  Doctor,  as  a  member  of  Senator  Hughes'  Com- 
mittee on  Drugs  and  Alcoholism. 

So  we  know  that  we  profit  every  time  you  come  up  to  the  Hill  and 
we  respect  your  efforts  and  contributions  in  the  health  area  as  well 
as  in  this  particular  area  of  concern.  And  so  I  want  to  extend  a  warm 
welcome  to  you. 

STATEMENT  OF  ROGER  0.  EGEBERG,  M.D.,  SPECIAL  ASSISTANT  FOR 
HEALTH  POLICY,  DEPARTMENT  OF  HEALTH,  EDUCATION,  AND 
WELFARE,  ACCOMPANIED  BY  MRS.  CHARLES  GIBBS,  SPECIAL 
ASSISTANT 

Dr.  Egeberg.  Thank  you  very  much,  Senator  Kennedy.  I  am  happy 
to  be  here. 

I  would  like  to  review  just  briefly  the  history  of  this  subject. 

In  1960  and  1961  there  was  an  increasing  public  reaction  to  heroin 
addiction  as  younger  and  younger  people  began  to  use  the  drug.  While 
there  were  approximately  75,000  heroin  addicts  in  this  country  at 
that  time  and  probably  5  million  alcoholics,  the  interest  of  the  people, 
of  the  newspapers,  of  organizations  was  focused  on  heroin. 

Senator  Kennedy.  Just  at  the  outset  to  clear  this  up  in  my  own 
mind,  Doctor.  It  seems,  looking  back  to  that  time  and  reading  through 
the  President's  comments  at  the  White  House  Conference,  that  this 
was  primarily  a  problem  in  the  ghetto  area,  was  it  not  ?  It  was  pri- 
marily a  problem  of  the  urban  centers  and  usually  associated  most 
particularly  with  blacks,  not  for  any  particular  reason  or  because  of 
color  of  skin,  but  as  I  understand  it,  the  problem  was  mostly  in  the 
core  city  or  inner  city. 

Dr.  Egeberg.  That's  true ;  I  mentioned  it  briefly  here  because  before 
World  War  II  it  was  primarily  a  problem  of  males  between  30  and  50, 
white,  and  in  the  Southeastern  part  of  the  United  States,  xlnd  during 
and  after  World  War  II 

Senator  Kennedy.  It  went  back  into  the  cities  ? 

Dr.  Egeberg.  In  the  cities  and  in  the  ghettos  and  was  used  by  the 
minorities. 

Senator  Kennedy.  And  you  will  bring  us  up  to  date  ? 

Dr.  Egeberg.  Yes,  sir ;  tliis  introduction  will  only  take  about  5  min- 
utes to  read. 

Against  this  background,  President  John  Kennedy  thought  it  well 
to  have  a  White  House  Conference  on  Narcotics  Addiction  and  Drug 
Abuse.  So  in  the  summer  of  1962  he  appointed  a  committee,  a  fact- 
finding committee,  to  prepare  for  the  White  House  Conference.  This 
committee  was  different  from  previous  committees  on  the  subject. 
Up  until  that  time  the  committees  dealing  with  drug  addiction  had 
been  made  up  of  experts  in  the  field,  drawn  equally  from  the  socio- 
medical  disciplines  and  the  law  enforcement  group.  Their  viewpoints 
had  been  so  diametrically  opposed  that  the  outcome  was  usually  two 
reports.  President  Kennedy  chose  a  committee  with  people  whose  dis- 
ciplines made  them  more  than  casually  aware  of  the  background  of 
the  drug  problem  and  enabled  them  to  assimilate  and  react  objectively 
to  all  of  the  information  given  by  the  witnesses.  This  committee,  made 
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up  of  pharmacologists,  physicians,  penal  experts,  lawmakers,  and 
others  interviewed  several  hundred  people  ranging  from  addicts  to  law 
enforcement  officials,  sociologists,  psychiatrists,  and  M.D.'s  interested 
in  the  subject,  and  including  numerous  representatives  of  the  Bureau 
of  Narcotics  and  of  the  Food  and  Drug  Administration,  the  Treas- 
ury, and  other  governmental  agencies.  On  the  basis  of  their  findings 
the  general  format  of  the  White  House  Conference  on  Na  rcotics  and 
Drug  Abuse  was  established. 

One  of  the  recommendations  of  the  White  House  Conference  was 
that  a  Presidential  Commission  be  established  to  make  specific  recom- 
recommendatiohs  to  the  President  for  action  on  the  basis  of  the  in- 
formation developed  by  the  White  House  Committee  and  the  discus- 
sions held  at  the  White  House  Conference. 

The  President  appointed  the  White  House  Commission  on  Nar- 
cotic and  Drug  Abuse  on  January  15,  1963.  As  you  know,  that  Com- 
mission consisted  of  Dr.  James  Dixon,  Mr.  Harry  M.  Kimball,  myself, 
Mr.  Austin  MacCormick,  Dr.  Raphael  Sanchez-tJbeda,  and  Mr.  James 
Dnmpson,  with  Judge  E.  Barrett  Prettyman  as  chairman.  This  Com- 
mission studied  the  findings  of  the  White  House  Committee  and  the 
discussions  and  recommendations  of  the  White  House  Conference. 
They  held  a  number  of  hearings  and  interview  well  over  a  hundred 
people  to  get  the  feeling  firsthand  of  what  the  reports  and  discussions 
and  earlier  recommendations  really  meant.  They  came  out  with  25 
recommendations  and  I  would  like  to  offer  you  the  fate,  primarly 
implementation,  as  an  addendum,  of  these  recommendations. 

As  one  views  the  present  scene  of  drug  abuse  with  an  estimated 
200,000  heroin  addicts,  with  an  unknown  number,  but  vast,  of  barbitur- 
ate and  amphetamine  users,  of  an  unknown  but  sizable  number  of  LSD 
users  and  probably  a  million  marihuana  smokers,  it  is  well  to  glimpse 
the  status  of  all  of  these  drugs  then  and  earlier.  Between  the  wars, 
World  Wars  I  and  II,  the  typical  heroin  user  was  an  adult  in  his 
thirties  and  forties,  was  white,  and  a  very  high  proportion  lived  in  the 
Southeastern  part  of  the  United  States.  At  the  time  of  the  Commission 
this  had  changed  in  two  ways.  The  heroin  users  were  now  predomi- 
nantly in  our  big  cities,  the  age  span  was  much  younger,  19  to  40,  and  a 
much  greater  number  of  addicts  and  users  were  of  the  minorities.  The 
public  had  been  indoctrinated  with  the  idea  that  marihuana  smoking 
was  a  direct  precursor  of  heroin  addiction  and  the  penalty  for  its  pos- 
session was  something  befitting  the  darker  of  the  Middle  Ages.  The 
number  using  marihuana  was  unknown  but  probably  in  the  same  order 
of  magnitude  as  the  users  of  heroin. 

LSD  had,  within  a  couple  of  years,  been  introduced  to  this  country, 
a  synthetic  product  to  imitate  the  hallucinatory  effects  of  peyote,  the 
cactus  bud  which  had  been  chewed  primarily  by  Indians  as  part  of  a 
ritual  at  annual  meetings.  Amphetamines  and  barbiturates  were  just 
being  explored  as  unprescribed  mood  changers  and  the  tranquilizers 
were  still  used  essentially  under  doctors'  direction  and  for  the  purpose 
for  which  they  were  intended. 

I  trust  Mr.  Chairman,  that  in  this  short  introduction  I  have  given 
you  a  glimpse  of  the  scene  at  the  time  when  President  John  Kennedy 
created  his  committee,  conference,  and  commission  and  I  am  sure 
that  I  don't  need  to  depict  to  you  or  the  committee  our  present  prob- 
lems in  this  area. 

68-773— 71 23 


346 

Now  I  have,  as  you  see,  an  addendum.  I  had  it  compiled.  I  was 
helped  in  this  because  we  had  to  do  some  looking  up  so  I  only  have 
15  copies.  There  are  100  of  the  others.  This  addendum  goes  over,  point 
by  point,  the  25  recommendations  and  tells  you  their  status. 

Senator  Kennedy.  We'll  make  this  a  part  of  the  record. 

(The  addendum  follows :) 

Addendum  to  the  Testimony  of  Dr.  Roger  O.  Egeberg 

Because  of  the  press  of  time,  it  was  not  possible  to  obtain  current  information 
on  responsibilities  assigned  to  the  Department  of  Justice.  Eleven  of  the  recom- 
mendations are  therefore  dealt  with  in  rather  summary  fashion. 

recommendation   i 

The  Commission  recommends  that  the  President  issue  a  directive  to  all  federal 
executives  who  can  play  a  part  in  combatting  the  problem  of  narcotic  and  drug 
abuse  to  initiate  immediately  more  aggressive  action  in  the  national  interest. 
This  recommendation  is  basic  to  all  that  follow. 

recommendation  II 

The  Commission  recommends  that  the  President  appoint  a  Special  Assistant 
for  Narcotic  and  Drug  Abuse  from  the  White  House  staff  to  provide  continuous 
advice  and  assistance  in  launching  a  coordinated  attack.  The  Special  Assistant 
will  have  general  coordinating  authority  and  the  organizational  responsibility 
to  follow  through  on  the  evaluation  and  the  implementation  of  the  Commission's 
recommendations. 

PRESENT    STATUS 

The  President's  concern  with  the  growing  problems  of  drug  abuse  is  evidenced 
in  a  series  of  messages  to  the  Congress,  each  of  which  culminated  in  legislative 
proposals  which  initiate  positive  steps  to  combat  the  problem.  For  example,  on 
July  14,  1969,  the  President's  message  on  Combatting  Drug  Abuse  gave  support 
to  legislation  which  effected  the  most  comprehensive  reorganization  and  con- 
solidation of  drug  programs  ever  attempted  in  this  country.  This  legislation  was 
entitled  the  Comprehensive  Drug  Abuse  Prevention  and  Control  Act  of  1970 
(P.L.  91-513),  enacted  on  October  27, 1970. 

On  June  17,  1971,  the  President  submitted  draft  legislation  to  establish  a 
Special  Action  Office  for  Drug  Abuse  Prevention  to  concentrate  the  resources 
of  the  nation  in  a  crusade  against  drug  abuse.  The  Office  would  have  far  ranging 
authority  to  coordinate,  supervise,  and  operate  all  Federal  programs  (with  the 
exception  of  international  and  law  enforcement  programs)  in  the  area  of  drug 
abuse.  In  the  interim,  while  awaiting  Congressional  action  on  the  bill,  the  Presi- 
dent established  the  Office  by  Executive  Order,  headed  by  Dr.  Jerome  Jaffe  who 
is  acting  as  the  President's  special  assistant,  precisely  as  suggested  in  the  Com- 
mission's recommendation  number  2. 

recommendation  3 

All  grants  for  the  support  of  research  or  construction  and  staffing  of  com- 
munity treatment  and  rehabilitation  facilities  must  undergo  a  double  review  by 
non-government  experts  before  being  approved.  An  outside  committee  of  citizens, 
knowledgeable  in  the  area  of  drug  research  and  treatment,  studies  all  such  grant 
applications  initially  and  recommends  approval  to  the  multidisplinary  National 
Advisory  Mental  Health  Council,  a  body  also  made  up  of  knowledgeable  citizen 
advisors,  which  must  make  the  final  recommendation.  The  Council  also  considers 
Federal  policy  and  the  progress  made  in  implementing  it.  We  believe  these  bodies 
substantially  carry  out  recommendation  number  3. 

recommendation  4 

A  National  Clearinghouse  on  Drug  Abuse  Information,  within  the  National 
Institute  of  Mental  Health,  was  inaugurated  on  March  11.  1970  to  make  informa- 
tion on  all  facets  of  drug  abuse  widely  available  to  other  Federal  agencies  as 
well  as  to  the  general  public  and  persons  involved  in  programs  to  combat  drug 
abuse. 
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Use  of  a  computer  data  bank  made  it  possible  to  respond  in  considerable  de- 
tail to  a  wide  range  of  queries  and  informational  requests.  Sinue  June  1970,  more 
than  half  a  million  questions  have  been  answered  by  the  Clearinghouse  staff 
which  averages  18,000  inquiries  per  week.  The  Clearinghouse  supplies  printed  in- 
formation, some  of  it  specially  designed  and  written  to  disseminate  this  informa- 
tion, and  also  provides  films,  him  strips,  and  other  audio  visual  services. 

RECOMMENDATION    5 

Narcotic  and  drug  abuse  research  funds  are  a  separate  line  item  in  each  NIMH 
budget  submission,  although  the  major  portion  of  the  funds  are  earmarked  as 
part  of  the  budget  of  the  Division  of  Narcotic  Addiction  and  Drug  Abuse  rather 
than  as  an  extramural  research  budget  item  as  recommended  by  the  Commission. 

Although  the  research  program  is  not  designed  in  response  to  an  external  plan 
submitted  by  a  Federal  Council  for  Science  and  Technology  as  recommended  by 
the  Commission,  there  is  frequent  consultation  between  National  Institute  of 
Mental  Health  staff  and  the  National  Academy  of  Sciences  of  the  National  Re- 
sarch  Council  as  to  the  problem  areas  of  greatest  concern,  in  order  to  establish 
research  priorities  and  goals. 

Our  budget  records  show  a  steady  increase  in  expenditures  in  the  past  few 
years  for  drug  abuse  related  research.  In  1070,  $3,050,000  was  actually  spent  in 
this  area.  The  1971  estimate  was  $5,000,000,  and  for  1972,  our  budget  projections 
show  $6,549,000. 

These  figures  represent  NIMH  expenditures  alone  and  do  not  include  additional 
amounts  spent  by  the  National  Institutes  of  Health  or  the  Food  and  Drug  Admin- 
istration attributable  to  this  area  since  these  funds  are  not  separately  earmarked. 

RECOMMENDATION    6 

In  direct  response  to  the  Commission  recommendation  to  establish  a  national 
drug  abuse  reporting  system,  the  Secretary,  through  the  National  Institute  of 
Mental  Health,  established  a  New  York  drug  registry  as  a  pilot  program.  This 
registry  was  designed  to  include  Federal,  State,  municipal,  and  private  agency- 
participation  and  funding  as  recommended.  The  problems  in  carrying  out  the 
proposal  were  legion.  Basically,  the  difficulty  centered  around  the  inability  or 
unwillingness  of  State  and  private  agencies  to  cooperate  and  fund  the  project, 
as  well  as  certain  important  problems  relating  to  the  preservation  of  confidenti- 
ality of  the  records.  For  these  reasons,  no  further  steps  have  been  taken  to  imple- 
ment recommendation  number  6. 

RECOMMENDATIONS     7,     8,    AND     9 

These  functions  were  transferred  to  the  Department  of  Justice  in  1968,  and 
made  the  particular  responsibility  of  the  Bureau  of  Narcotics  and  Dangerous 
Drugs  in  that  Department.  These  responsibilities  are  also  set  forth  in  Title  II, 
of  P.L.  91-513. 

RECOMMENDATION    10 

Data  concerning  the  abuse  potential  of  narcotic  analgesics  has  been  obtained 
for  many  years  at  the  Addiction  Research  Center  at  Lexington,  Kentucky  and 
was  communicated  to  the  Secretary  of  the  Treasury  and  later  the  Attorney 
General  through  the  National  Research  Council's  Committee  on  Problems  of 
Drug  Dependence.  This  was  an  ad  hoc  arrangement;  the  Secretary  of  HEW 
has  never  officially  delegated  this  responsibility.  With  the  passage  of  P.L.  91-513, 
these  assessments  of  drug  abuse  potential  must  also  be  extended  to  non-narcotic 
psychotropic  drugs.  The  Addition  Research  Center  is  the  best— perhaps  the  only 
available — unit  in  the  Department  to  produce  this  information  but  as  mentioned 
before,  it  has  not  yet  been  formally  assigned  the  function. 

The  regulation  of  importation,  exportation,  manufacture,  sale,  and  other  trans- 
fer of  narcotics  and  dangerous  drugs  has  been  assigned  to  the  Department  of 
Justice  by  P.L.  91-513. 

RECOMMENDATION    11 

We  believe  the  latest  Department  of  Justice  budget  figures  reflect  a  substantial 
increase  in  enforcement  personnel. 
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RECOMMENDATIONS     12    AND    13 

These  recommendations  are  both  carried  out  in  P.L.  91-513. 

RECOMMENDATION    14 

The  Bureau  of  Narcotics  and  Dangerous  Drugs  conducts  numerous  training 
programs  for  law  enforcement  personnel,  in  some  of  which  the  Department  has 
participated. 

RECOMMENDATION    15 

We  defer  to  the  Department  of  Justice  on  the  wisdom  of  implementing  this 
recommendation. 

RECOMMENDATION     16 

The  Single  Convention  on  Narcotic  Drugs  (1961)  and  more  recently,  the 
Convention  on  Psychotropic  Drugs,  signed  last  February  at  Vienna,  carry  out 
this  recommendation. 

RECOMMENDATION     17 

This  is  primarily  a  Department  of  Justice  responsibility,  although  the  Depart- 
ment provided  some  consultation  on  the  establishment  of  Operation  Intercept, 
which  was  designed  to  curb  the  illegal  flow  of  drugs  between  Mexico  and  the 
United  States. 

RECOMMENDATION    18 

This  suggestion  is  moot  as  the  treaty  has  already  been  ratified.  However, 
there  are  a  number  of  bills  now  before  the  Congress  that  propose  various  means 
of  controlling  world-wide  opium  production. 

RECOMMENDATIONS    19    AND    21 

The  first  part  of  recommendation  19  and  recommendation  21  has  certainly 
been  implemented.  Starting  with  Title  IV  of  the  Narcotic  Addict  Rehabilitation 
Act  of  19G6  (the  N.A.R.A.)  and  its  various  legislative  successors  (P.L.  89-574, 
P.L.  91-211,  and  P.L.  91-513),  the  provision  of  grant  support  to  States  and  local- 
ities to  establish  community  based  facilities  and  programs  for  the  treatment  of 
narcotic  addicts  and  drug  abusers  has  grown  by  leaps  and  bounds.  Community 
assistance  grants  for  this  purpose  totalled  $8  million  in  1969  (the  first  year  that 
the  N.A.R.A.  was  funded).  The  1971  budget  provides  for  $21,343  million,  and 
the  1972  amended  appropriation  request  is  for  $50,400  million. 

The  Department  agrees  with  the  position  of  the  Commission  that  treatment 
programs  should  be  primarily  a  State  and  not  a  Federal  responsibility.  It  is 
presently  taking  steps  to  phase  out  the  treatment  of  narcotic  addicts  at  the 
Public  Health  Service  Hospital  at  Fort  Worth.  Texas  and  is  planning  to  turn 
over  the  Hospital  to  the  Bureau  of  Prisons. 

RECOMMENDATION    2  0 

Section  4  of  P.L.  91-513  directs  the  Secretary,  after  consultation  with  the 
Attorney  General  and  national  organizations  composed  of  persons  experienced 
in  the  care  of  narcotic  addicts,  to  determine  the  appropriate  methods  of  medical 
treatment  of  the  various  classes  of  narcotic  addicts.  This  information  will  be 
communicated  to  the  Congress  and  also  be  promulgated  in  regulations,  as 
recommended  by  the  Commission. 

RECOMMENDATION    22 

Authorization  for  construction  of  community-based  treatment  facilities  for 
drug  abusers  is  presently  contained  in  Part  D  of  the  Community  Mental  Health 
Centers  Act.  Assistance  for  new  treatment  units  in  existing  hospitals  is  pro- 
vided by  the  "Hill-Burton  Act"  as  amended.  The  construction  of  community 
facilities  authority  has  never  really  been  implemented,  partly  because  of  insuf- 
ficient funds.  A  more  important  reason,  however,  is  the  fact  that  construction 
of  facilities,  while  necessary,  is  not  nearly  as  pressing  a  need  as  the  funding  of 
programs  for  staffing  and  operating  existing  facilities. 
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RECOMMENDATION   23 


As  a  practical  result  of  the  enactment  of  the  N.A.R.A.  which  gave  the  Secretary 
two  new  classes  of  committed  patients  for  which  he  was  made  directly  respon- 
sible, the  only  voluntary  patients  accepted  in  recent  years  have  in  fact  been 
research  subjects. 

RECOMMENDATIONS    24    AND    25 

Both  these  recommendations  have  been  carried  out  by  the  Department  of 
Justice  through  the  provisions  of  Title  II  of  the  N.A.R.A.,  with  one  exception. 
Marihuana  abusers  are  not  eligible  for  civil  commitment  on  the  same  basis  as 
hard  narcotic  abusers.  In  our  opinion,  they  should  not  be  subject  to  civil  commit- 
ment. We  now  know  that  marihuana  is  not  a  narcotic  and  is  not  physically 
addicting.  The  treatment  programs  appropriate  for  each  group  of  abusers  must 
necessarily  be  very  different.  We  see  no  justification  to  compulsory  treatment 
of  marihuana  abusers  on  an  inpatient  basis. 

Dr.  Egeberg.  On  the  whole  they  are  implemented  one  way  or  another 
and  most  often  in  the  way  that  was  recommended. 

Senator  Kennedy.  I  don't  know  whether  yon  have  this  but  I  had 
a  chance  to  review  it  last  evening.  It  is  from  the  House  report  and  it 
gives  the  25  recommendations  and  some  of  the  actions  taken.  I  don't 
know  whether  it  is  up  to  date.  I  hadn't  seen  yours.  But  this  has  a 
similar  kind  of  format  to  it. 

I  don't  know  whether  you  want  to  touch  on  some  of  these  or  not 
of  if  you  want  to  just  highlight  some  in  terms  of  the  recommendations. 
We  can  include  all  of  them  in  the  report.  Probably  we  could  go  through 
at  least  some  of  them  and  develop  some  of  them. 

Would  you  like  to  go  through  these  ? 

Dr.  Egeberg.  No.  They  will  go  in  the  record. 

I  think  one  might  observe  that  this  problem  is  almost  in  epidemic 
proportions.  Then  we  come  to  the  foreign  scene,  as  you  described  it, 
and  in  the  past  we  haven't  had  adequate  cooperation  from  France 
and  some  other  countries. 

But  this  problem  wasn't  such  a  problem  in  those  countries  until 
quite  recently  and  now  even  in  Scandinavia  drug  addiction  and  drug 
usage  is  a  problem  and  all  of  the  countries  of  Europe  are  much  more 
interested  in  helping  us  in  trying  to  cut  down  the  production  than 
they  were. 

France  has  made  a  number  of  raids  with  our  assistance  on  the  little, 
chemistry-like  labs  around  Marseilles. 

Senator  Kennedy.  I  recently  saw  some  material  that  said  they  hadn't 
a  conviction  in  the  last  ■">  years  in  France. 

Dr.  Egeberg.  I  wouldn't  be  surprised  if  that  is  true.  What  happens, 
you  see,  is  that  changing  morphine  to  heroin  only  requires  water, 
vinegar  or  acetic  acid,  but  these  are  very  simple  procedures  and  it  can 
be  done  in  almost  anybody's  kitchen  and  it  becomes  a  very  difficult 
thing  for  the  officials  to  raid  a  specific  place. 

Senator  Kennedy.  Tt  so  happens  I  have  a  letter  from  the  narcotics 
regional  director,  Mr.  Dirksen,  who  indicated  in  a  letter  to  a  judge  up 
in  New  York  that  approximately  85  percent  of  the  heroin  being  used 
by  drug  addicts  in  the  eastern  part  of  the  United  States,  particularly 
in  New  York  City,  originates  in  the  laboratories  located  in  the  Mar- 
seilles area  of  France. 
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And  there  seems  to  be  a  very  well  defined  area  where  this  is  pro- 
duced. Even  given  the  fact  that  it  could  be  produced  in  other  areas, 
we  do  know  it  is  being  produced  in  that  given  area  and  as  I  under- 
stand that  lias  been  the  situation  for  a  number  of  years.  And  it  is  my 
information  that  there  hasn't  been  any  serious  crackdown.  That  in 
the  last  3  years  particularly  there  hasn't  been  a  serious  conviction. 

I  suppose  there  are  people  who  are  obviously  serious  about  trying  to 
control  this  problem  but  I  wonder  why,  if  France  is  supposed  to  be  an 
ally,  nothing  gets  done.  And  in  terms  of  our  own  kind  of  study  and  our 
own  view  on  this  problem  and  as  somebody  who  has  had  a  very  per- 
sonal and  deep  interest  in  this  subject,  I  wonder  what  pressures  there 
are  available  at  the  executive  branch  to  try  and  bring  this  under  some 
kind  of  control. 

Dr.  Egeberg.  Well,  I  attended  with  Mr.  Moynihan  a  meeting  of  a 
special  committee  of  NATO  to  try  to  help  stimulate  interest  in  this 
problem  and  obviously  one  of  the  places  we  were  interested  in  was 
Turkey.  And  while  Turkey  has  produced  a  large  proportion,  I  think 
somewhere  in  the  neighborhood  of  80  percent  of  the  opium  that  be- 
comes heroin,  used  in  this  country,  they  have  cut  down  the  number 
of  provinces  in  which  they  allow  it  to  be  raised.  I  think  there  are  about 
three  provinces  producing  opium  where  there  have  been  around  13  or 
14-  provinces. 

India  has  raised  opium 

Senator  Kennedy.  You  know,  there  is  a  great  point  made  about  the 
unemployment  this  is  going  to  bring  about.  I  heard  the  number  as 
50.000  in  Turkey. 

I  suppose  we  would  be  better  off  in  underwriting  their  own  exist- 
ence rather  than  what  it  is  costing  both  in  American  taxpayers'  dol- 
lars and  the  even  more  distressing  human  loss. 

Dr.  Egeberg.  Our  Government  has  been  looking  into  alternative 
crops  that  these  farmers  could  raise. 

Senator  Kennedy.  That  would  obviously  be  the  better  way. 

Dr.  Egeberg.  They  earn  pitifully  little;  somewhere  around  5  cents 
an  hour  in  the  work  they  do,  cutting  the  pod,  which  is  a  very  time 
consuming  job. 

In  Russia,  where  they  make  their  own  opium  for  hospital  and 
medical  use,  they  grind  up  the  whole  plant.  They  have  a  more  effi- 
cient way  of  doing  it. 

India  has  strict  control  of  the  opium  it  raises.  There  still  is  South- 
east Asia. 

Senator  Kennedy.  You  mean  it  is  possible  for  India  to  have  strict 
control  and  France  not  to  ? 

Dr.  Egeberg.  Well,  let  me  put  it  this  way.  France's  interest  in  this 
subject  is  increasing  and  France  is  getting  more  active. 

Now,  how  long  it  takes — I  was  amazed  at  how  slow  international 
affairs  are. 

Senator  Kennedy.  What  do  you  think  it  takes  to  awaken  their  in- 
terest ?  Is  there  anything  we  can  do  here  in  Congress  ? 

Dr.  Egeberg.  No.  I  believe  that  the  State  Department  has  been  very 
active  in  this.  As  you  probably  know,  Secretary  Richardson,  when  he 
was  in  the  State  Department,  was  extremely  interested  and  even 
started  inquiries  as  to  whether  we  need  to  use  opium  or  rather  mor- 
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piiine.  He  has  been  supporting  international  control,  from  our  point 
of  view,  very  hard.  It  is  slow — it  is  very  slow  with  foreign  countries. 
I  think  Mexico  learned  from  Intercept. 

Senator  Kennedy.  I  am  wondering  what  allies  are  really  for. 

I  was  listening  to  the  Indonesian  Ambassador  last  night  tell  me 
that  the  military  arms  sale  is  perhaps  the  fastest  growing  industry 
in  France,  particularly  distribution  of  military  arms  and  equipment 
to  third  world  countries.  Here  they  are  supplying  a  very  heavy  per- 
centage of  the  heroin  being  used  in  this  Nation  also. 

And  I  am  wondering  what  allies  are  for  if  we  are  not  able  at  least 
to  get  some  kind  of  understanding  or  appreciation  for  some  responsi- 
bility in  these  areas. 

Dr.  Egeberg.  I  think  one  could  raise  that  question  very  profitably, 
Senator. 

Senator  Kennedy.  I  am  hopeful  with  France  that  perhaps  we  can 
find  ways,  if  it  is  a  question  of  bringing  to  the  French  Government 
our  sense  of  urgency,  I  am  sure  there  must  be  ways  in  which  we  can 
better  demonstrate  that  urgency  and  I  think  we  will  try  and  do  that. 
We  are  now  in  one  of  the  areas  which  you  touched  on  in  one  of  the 
earlier  recommendations. 

I  would  like  to  come  back  to  some  rather  more  basic  questions  if  we 
could,  Doctor.  As  I  mentioned  in  the  opening  statement,  we  have  con- 
sidered a  number  of  these  commissions.  Most  of  them  have  been  the 
result  of  a  rather  critical  crisis  that  has  been  apparent  in  the  Nation. 
It  seems  to  me  that  as  I  look  back  that  this  Commission  was  appointed 
under  a  different  set  of  circumstances,  as  almost  anticipating  rather 
than  being  struck  by  this  problem  as  dramatically  as  we  are  now.  I 
think  all  of  us  are  aware  now  that  parents'  concern  about  drugs  and 
drug  use  and  abuse  is  probably  the  top  item  of  discussion. 

It  wasn't  that  way  obviously  at  the  time  your  committee  was  es- 
tablished, was  it? 

Dr.  Egeberg.  No.  The  President  was  really  anticipating  this.  I  think 
he  was  sensitive  to  the  fact  that  the  people  using  these  drugs  had 
gotten  younger;  that  the  addicts  were  much  younger  and  they  were 
in  the  large  cities  where  it  seemed  the  potential  for  rapid  increase  in 
usage  was  great. 

No,  he  was  anticipating  and  I  think  had  he  lived  he  would  have 
taken  rapid  action.  He  died  just  before  the  report  really  reached 
him. 

Senator  Kennedy.  As  I  mentioned,  one  of  the  interesting  points 
with  your  Commission,  unlike  the  others  we  have  heard  about,  is  that 
recommendations  so  far  have  been  implemented.  But  for  all  the  in- 
terest, the  dimension  of  the  problem  has  grown  and  expanded  and 
become  much  greater  now  than  at  the  time  when  your  Commission 
was  established  or  at  the  time  that  vou  came  in  with  your  recommen- 
dations in  1963. 

What  does  this  say  about  the  problem  to  you  ?  Here  we  had  thought- 
ful men  who  had  experience  in  and  understanding  about  the  problem 
and  who  were  making  a  number  of  recommendations,  you  outlined 
25,  and  there  has  been  corresponding  action  taken  on  them  and  still 
the  problem  continues  to  grow.  What  does  that  say? 
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Dr.  Egeberg.  I  think  I  would  view  it  the  way  one  might  view  an 
epidemic.  You  start  taking  action  to  do  something  about  it  and  to 
prevent  its  spreading,  to  keep  it  from  getting  greater  and  then  even- 
tually to  lessen  it. 

Now,  there  is  always  a  lag  here.  And  I  think  the  great  lag  here 
really  has  to  do  with  the  education  of  the  very  young  as  to  the  awful- 
ness  of  being  subjected  to  drugs  for  the  rest  of  one's  life. 

Senator  Kennedy.  Well,  just  on  this  question  it  is  my  understand- 
ing, and  I  think  that  it  is  still  a  very  open  question  but  at  least  there 
have  been  some  studies  that  I  have  seen,  that  schools  that  have  de- 
veloped an  education  program  have  actually  expanded  drug  use  to 
some  extent,  particularly  of  marihuana. 

Dr.  Egeberg.  That  must  come  from  the  people  who  also  think  that 
teaching  sex  expands  its  use. 

Senator  Kennedy.  What  is  your  feeling  about  drug  education  ? 

Dr.  Egeberg.  I  think  we  have  done  a  poor  job  if  that  is  the  case. 

Senator  Kennedy.  Do  you  still  think  that  if  you  have  either  law 
enforcement  people  or,  perhaps  even  more  desirable,  maybe  ex-addicts 
going  into  schools  and  talking  about  the  dangers  of  drugs,  that  ap- 
proach can  have  an  impact  ? 

Dr.  Egeberg.  I  think  that  law  enforcement  can  help  a  great  deal 
there.  I  also  think  you  would  have  a  good  shortcut  if  you  could  get 
more  physicians  interested  enough  in  this  subject  to  volunteer  to  go 
into  schools  and  talk  about  it,  perhaps  with  a  different  kind  of  author- 
ity than  the  law  enforcement  people  would  have. 

Now,  there  certainly  are  attitudes  that  are  arrived  at  very  early 
and  we  always  have  this  fight  between  the  relatively  conservative 
people  who  say  if  you  are  going  to  discuss  it,  then  they  will  know 
about  it,  and  then  they  will  all  start  doing  it  whether  it  is  about  sex  or 
smoking  tobacco  or  the  use  of  drugs. 

Then  there  is  the  other  group  who  feel  that  in  that  case  they  didn't 
do  a  hell  of  a  good  job.  But  it  takes  a  while  to  train  people  to  educate 
other  people.  I  have  given  several  talks  to  teachers  and  have  been 
amazed — about  five  or  10  talks  to  teachers  who  were  going  to  teach 
students — and  I  have  been  amazed  at  how  little  they  knew  or  under- 
stood about  the  problem. 

I  think  you  will  note  in  this  addendum  that  there  are  about  18,000 
requests  a  week  to  the  National  Institute  of  Mental  Health  for  the 
narcotics  publications  they  put  out  and  these  are  going  to  groups  and 
to  schools. 

There  is  a  terrific  lag  between  what  you  can  do  to  educate  and  the 
effect  you  will  see  in  the  statistics. 

Senator  Kennedy.  What  is  really  the  limiting  factor?  Is  it  the  lack 
of  resources,  of  materials?  Is  it  a  lack  of  training  programs  to  train 
people  to  go  into  these  schools?  What  is  really  the  problem? 

Dr.  Egeberg.  I  have  seen  some  of  the  material  and  I  would  say  there 
is  enough  there  to  "choke  a  cow"  but  having  more  people  to  use  it 
appropriately  would  be  a  help.  We  are  interested  in  training  teachers 
in  nutrition  and  it  is  amazing  what  effort  and  what  cost  is  involved 
in  putting  something  like  that  through. 

Senator  Kennedy.  Do  educators  pretty  well  agree  about  what  is 
really  the  most  effective  way  of  educating  young  people? 
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Dr.  Egeberg.  No,  I  think  they  still  have  many  pilot  projects  out 
trying  to  find  out  how  best  to  do  it.  I  suggested  once  if  one  could, 
instead  of  allowing  the  heroin  user  in  high  school  to  be  a  hero,  make  a 
little  fun  of  him  and  make  him  perhaps  more  of  an  emotional  moron. 
Perhaps  he  wouldn't  have  that  appeal  that  the  younger  ones  associate 
with  the  man  who  uses  heroin.  That  caused  quite  a  bit  of  discussion 
and  I  don't  think  it  got  very  far.  However,  I  think  there  is  a  great 
deal  of  effort  to  find  out  what  is  the  best  way  to  educate  these  young 
people  because  this  is  a  very  important  subject.  But  they  have  a  lot  of 
subjects  to  teach  the  young  now  that  they  didn't  have  to  teach  in  the 
past. 

Senator  Kennedy.  How  would  you  evaluate  the  dent  that  we  are 
making  on  the  drug  problem  ?  Are  we  making  any  dent  or  not  ? 

Dr.  Egeberg.  Yes,  I  think  we  are  making  a  dent.  It  is  very  hard  to 
evaluate  it.  I  would  say  that  if  we  have  only  increased — and  this  is  a 
horrible  thing  to  say — but  if  we  have  only  increased  from  75,000  ad- 
dicts to  175,000  or  200,00  addicts  of  heroin  in  the  last  10  years,  that 
that  is  probably  due  to  what  has  been  done. 

The  way  it  was  catching  on,  I  think  it  would  well  have  been  closer 
to  400,000  or  500,000.  I  think  the  curve  has  been  plateauing  but  un- 
fortunately the  problem  is  so  complex  that  you  have  to  work  at  it  from 
every  possible  angle. 

Now,  I  notice  that  while  we  still  have  heroin,  that  the  arrests  and 
the  convictions  of  traftiickers  are  on  a  much  higher  level  in  the  stream 
of  heroin  production  than  they  used  to  be.  That  in  itself  is  the  be- 
ginning of  a  promise,  I  think. 

I  know  that  this  problem  distresses  the  Secretary.  I  know  it  causes 
deep  concern  and  distress  to  the  President.  It  is  one  of  the  first  things 
that  he  spoke  out  about  after  he  took  office. 

Senator  Kennedy.  Of  course  as  1  remember  back  to  the  1970  Drug 
Act,  that  was  primarily  a  law  enforcement  act.  I  can  remember  the 
floor  discussions  and  debate  on  that  a  year  ago.  Senator  Hughes,  let 
me  say,  has  been  the  real  leader  in  this  whole  fight.  I  joined  with  him 
to  support  rehabilitation  and  education  programs,  and  about  the  latter 
part  of  1970  we  were  successful  in  the  Senate. 

But  the  Drug  Act  of  1970,  as  it  was  introduced  by  the  administration, 
was  primarily  a  law  enforcement  act. 

Dr.  Egeberg.  Yes,  but  a  fair  amount  sort  of  slid  over  to  HEAV. 
Senator  Kennedy.  Pardon  ? 

Dr.  Egeberg.  A  fair  amount  sort  of  slid  over  to  HEW :  the  setting 
of  the  standards  and  the  recommendations  of  which  drugs  are  really 
dangerous  drugs:  that  recommendations  as  to  classification  rest  with 
us,  to  recommend  to  Justice. 

Senator  Kennedy.  Yes.  But  I  think  in  terms  of  reaching  the  di- 
mensions of  nonenforcement  effort  which  you  have  outlined,  in  terms 
of  recommendations,  in  terms  of  education  and  rehabilitational  train- 
ing, that  you  would  have  to  search  very  far  to  find  much  in  that  initial 
proposal  of  1970. 

I  think  obviously  there  is  a  role  for  enforcement.  But  in  many  of 
the  areas  we've  focused  on  this  morning,  the  administration  requested 
less  money  than  the  State  of  New  York  was  already  spending,  for 
instance.  And  I  understand  probably  10  States  spent  more  in  1970  on 
drug  rehabilitation  than  the  Federal  Government. 
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I  know  there  were  36  communities  in  the  greater  Boston  area  that 
developed  pilot  projects  and  were  virtually  unable — some  for  valid 
reasons  and  some  not — to  get  any  kind  of  help  from  the  Federal 
Government. 

And  I  think  that  with  a  problem  of  this  dimension,  with  the  growth 
from  70,000  to  170,000  heroin  addicts,  really  I  have  been  most  struck 
at  the  schools  that  I  visited,  most  particularly  in  the  last  year,  I 
always  asked  students  about  the  availability  of  marihuana  and  other 
kinds  of  drugs,  and  I  would  ask  whether  they  were  for  the  penalties, 
in  trying  to  get  a  discussion  going.  I  don't  think  I  was  able  to  find  any 
kind  of  school  in  Massachusetts  where  marihuana  wasn't  freely  avail- 
able or  where  students  thought  it  would  take  more  than  24  hours  to 
get  hard  drugs. 

And  I  would  ask  the  students  if  marihuana  was  available  in  the 
schools,  and  then  you  would  hear  everybody  start  to  giggle  and  laugh. 
Then  I  would  ask  the  students  to  come  on  up  and  make  recommenda- 
tions about  whether  there  should  be  any  penalties,  those  who  thought 
there  should  be  any  penalty  for  marihuana  versus  those  that  would 
be  against  a  penalty  and  it  was  extremely  revealing. 

And  most  of  them  would  respond.  Senator,  you  know  the  kids  in 
this  place,  practically  without  exception,  are  using  it.  So,  as  we  look 
for  some  kind  of  encouragement  that  there  was  a  dent  in  this  whole 
problem,  I  would  at  least  like  to  be  able  to  catch  a  sense  of  urgency 
on  your  part  if  it  is  necessary  in  alerting  us  to  the  fact  that  whatever 
progress  that  we  have  made  has  been  small.  At  this  point  we  are  not 
interested  so  much  in  a  scapegoat  as  we  are  interested,  as  people  who 
have  dealt  witli  the  problem  for  quite  some  time,  in  vour  views  about 
the  ser^e  of  urgency  that  we  ought  to  have  about  this  problem  today. 

Dr.  Egeberg.  I  think  we  should  continue  to  have  a  deep  sen^e  of 
urgency  about  this  problem  until  it  has  started  downward  and  prob- 
ablv  until  it  has  gotten  well  below  where  it  is  now. 

With  reference  to  one  of  your  statements,  Senator,  the  one  about 
local  communities,  the  treatment  of  narcotic  addiction  almost  has  to 
be  done  locally,  because  it  is  easy  to  take  people  off  drugs  now.  They 
don't  take  the  amount  of  drugs  they  used  to  take  before  World  War  II. 
So  that  their  friends  can  help  break  them  of  their  habit.  And  it  is  not 
as  difficult  as  it  used  to  be.  It  is  what  happens  after  that.  Therefore, 
what  should  be  done  in  a  community  where  there  are  subsequent  ways 
to  keep  them  from  going  back  to  the  drug?  I  think  this  requires  a 
certain  amount  of  authority  over  the  people,  and  probably  one  has  to 
look  at  it  a  little  bit  like  tuberculosis  in  the  old  days,  where  you  were 
getting  better,  and  then  you  would  have  a  break  and  get  worse,  and 
then  get  better  and  have  a  break.  We  can't  expect  them  always  or  even 
often  to  stop  it  and  perhaps  not  have  a  few  episodes  of  going  back. 

I  think  the  Federal  Government  has  to  help  the  States  and  prob- 
ably take  the  main  responsibility — ^ertninlv  hike  the  responsibility  for 
keeping  it  out  of  the  country,  and  help  the  States  policing  it  in  the 
country. 

When  it  comes  to  the  medical  aspects,  I  keep  hoping  that  the  doctors 
will  get  a  little  more  interested.  There  are  a  number  very  much  inter- 
ested in  this.  I  think  that  we  would  do  well  to  join  with  the  efforts  to 
educate  the  young  on  this  score. 

Senator  Kennedy.  Does  the  AMA  have  any  programs  on  that  ? 
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Dr.  Egeberg.  The  AMA  has  a  number  of  programs.  It  has  tried  to 
stir  up  the  physicians.  But  you  know  it  is  a  little  bit  like  the  problem 
of  alcoholism,  the  physician  doesn't  know  where  to  go  next. 

Senator  Kennedy.  How  are  we  supposed  to  know  if  they  don't?  We 
are  giving  them  notification  if  they  will  read  it.  But  I  think  a  very 
small  proportion  of  physicians  are  actively  pursuing  work  in  this 
field. 

I  notice  that  the  President  in  his  statement  to  the  AMA  convention 
raised  this  question,  and  urged  them  to  try  and  take  a  leadership  role, 
and  to  be  responsive. 

Let  me  ask  you,  doctor,  is  it  your  feeling  that  we  have  to  do  more 
of  what  we  are  doing  now.  or  do  you  feel  that  there  have  to  be  some 
bolder  ideas?  Are  you  thinking  about  supplying  heroin,  for  example, 
free  to  heroin  addicts  that  come  off  the  street?  Maybe  you  could  have 
one  door  where  they  go  in  when  they  want  help  and  assistance,  and 
you  provide  the  best  that  we  are  able  to  devise  in  rehabilitation  and 
training  and  all  the  other  kinds  of  help  and  aid  and  human  concern 
that  we  are  able  to  provide,  and  then  at  the  other  door,  have  the  heroin 
available,  and  if  they  want  to  use  this,  let  them  use  it  and  not  be  in- 
volved in  crime.  Should  we  be  thinking  really  in  these  bolder  terms 
now  ?  Are  we  really  trying  to  come  to  grips  with  it  ? 

Dr.  Egeberg.  At  the  time  of  President  Kennedy's  Commission  and 
panel  and  conference  there  were  people  who  pointed  to  England  and 
said,  this  in  a  sense  is  what  happened  there,  and  recommended  that 
we  make  drugs  available,  and  that  would  cut  down  the  reason  for 
crime.  I  think  there  is  one  statistic  which  makes  this  a  great  risk.  I 
have  '"orijotten  which  country  it  was  in  which  it  was  legally  -old  the 
way  liquor  is. 

Senator  Kennedy.  I  can  think  of  a  country  in  Southeast  Asia  where 
it  is  sold. 

Dr.  Egeberg.  Yes,  I  can  think  of  one  where  it  seems  to  be  available 
too  freely  now. 

Anyhow,  in  this  country  5  percent  of  the  people  were  opium 
smokers.  And  in  an  adjacent  country  where  it  was  not  government 
approved,  where  it  was  sold  illicitly,  the  proportion  was  much  closer 
to  1  or  1%  percent.  So  one  wonders  if  one  wouldn't  see  a  great  increase 
in  the  number  of  addicts,  though  we  probably  would  see  a  great  de- 
crease in  the  amount  of  crime  done  to  get  money  for  narcotics.  The  ad- 
dicts are  not  supposed  to  commit  crimes  against  people,  theirs  are 
crimes  against  property,  but  I  have  a  feeling  that  in  getting  at  the 
property  they  sometimes  get  people  too.  We  thought  about  regulated 
sale,  we  discussed  it  a  great  deal.  Because  of  that  statistic  we  were 
afraid  to  recommend  it.  And  certainly  when  the  Harrison  Narcotics 
Act  first  went  into  effect  about  1917,  or  1918,  when  the  Supreme  Court 
had  passed  some  rulings  on  it.  About  3,000  physicians  were  arrested 
and  sent  to  prison,  I  believe,  half  of  whom  were  perhaps  just  making 
money  off  of  it.  and  the  other  half  were  really  trying  to  take  care  of 
their  patients  who  were  addicts  and  having  terrible  withdrawal  prob- 
lems. But  they  then  realized  that  something  else  had  to  be  done,  and 
they  started  clinics  where  anybody  could  come  in  and  get  heroin  for 
outpatient  treatment.  That  turned  out  to  be  a  real  problem.  Appar- 
ently they  would  come  in  to  get  heroin,  and  they  didn't  have  enough 
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personnel  to  give  them  an  injection  on  the  spot,  so  they  gave  them  some 
extra  supplies,  which  they  would  sell.  They  finally  gave  up  outpatient 
treatment  as  something  that  they  couldn't  accomplish  at  that  time. 

Now,  whether  one  could  have  a  clinic  where  a  person  could  go 
when  he  wanted  heroin  I  don't  know.  I  feel  that  a  tremendous  num- 
ber ot  people  would  seek  out  such  clinics,  once  it  was  that  easy.  And 
others,  who  had  been  a  little  afraid  of  the  work  involved  in  getting 
money  to  pay  for  heroin,  might  go  into  addiction.  Outpatient  treat* 
ment  of  a  different  kind  is  successful,  however. 

It  is  something  where  one  hesitates  to  be  quite  that  bold  because  of 
experiences  elsewhere. 

Senator  Kennedy.  Who  is  working  on  this  now  ?  Who  is  thinking 
about  this  type  of  thing?  Do  we  have  any  group  within  the  execu- 
tive that  is  really  giving  this  full  time  ? 

Dr.  Egeberg.  Yes.  Aside  from  Dr.  Jaffe,  Secretary  Richardson  made 
Bert  Brown  his  special  adviser  on  narcotics  about  a  year  ago.  And 
he  has  been  extremely  interested  in  this.  Dr.  Bert  Brown  is  head  of 
the  National  Institute  of  Mental  Health.  And  he  has  a  group  of 
people  there  who  are  studying  not  only  the  chemical,  biochemical 
effects  of  drugs,  but  the  sociological  approach  to  the  problems.  And 
I  am  sure  he  could  give  us  more  information  as  to  where  they  are  right 
at  this  moment.  For  the  biochemical  evaluation  I  think  we  still  use 
Lexington  as  the  main  source  of  our  information. 

Senator  Kennedy.  As  far  as  a  review  of  the  sociological  factors 
which  contribute  to  the  use  of  the  drugs  is  concerned,  it  seems  to  me 
like  that  has  been  a  suggestion  that  has  been  pretty  much  studied 
over  a  long  period  of  time.  "What  I  would  really  be  interested  in  is, 
is  there  anything  that  some  group  is  going  to  say  like,  here  are  three 
or  four  new  kinds  of  suggestions  that  ought  to  be  tried  as  pilot  pro- 
grams, significant  departures  from  traditional  ways  that  you  would 
be  at  least  willing  to  think  about?  I  suppose  it  would  be  extremely 
difficult  to  get  these  kinds  of  suggestions  coming  forward,  whether  it 
is  within  the  atmosphere  where  the  President  has  made  the  mistakes 
that  he  has  about  marihuana  or  not.  Do  you  feel  that  there  is  some  con- 
straint now  in  trying  to  be  innovative  and  creative,  in  trying  to 
follow  some  of  the  steps  which  have  been  taken  by  some  of  the  Euro- 
pean countries  ? 

Dr.  Egeberg.  We  have  two  or  three  tools  that  really  could  be  pushed 
harder.  One  is  the  halfway  house.  I  think  we  need  more  halfway 
houses.  A  halfway  house  where  one  doesn't  say :  "You  can  stay  here 
for  1  month  or  for  3  weeks,"  but  "you  can  stay  here  until  you  feel 
strong  enough  to  leave  here  and  go  into  society  as  a  whole."'  We 
probably  need  more  group  therapy  sessions.  Synanon  did  a  good  job. 
Synanon,  however,  did  have  a  terrific  screening  process.  They  made 
you  make  an  appointment  and  keep  it  and  not  be  10  minutes  late.  And 
if  an  addict  made  an  appointment  to  come  in  for  treatment  and  to 
become  part  of  Synanon,  and  then  kept  that  appointment  and  wasn't 
5  minutes  late,  it  meant  that  he  had  already  won  a  big  battle  with 
his  own  emotions  and  mind  in  favor  of  leaving  heroin.  I  think  Synanon 
has  done  a  very  good  job.  I  think  that  under  much  less  favorable  cir- 
cumstances, because  they  had  to  take  them  out  of  prison,  the  rehabili- 
tation unit  in  California  had  some  very  good  results  with  group 
therapy  where  they  would  look  at  each  man's  problems  and  discuss 
them.  I  have  attended  many  of  those  sessions,  and  they  are  pretty 
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harsh.  I  think  that  that  kind  of  an  approach,  group  therapy,  and  sup- 
port after  one  has  come  off  heroin,  are  the  two  places  where  we  know 
much  can  be  done.  They  need  more  support.  Now,  that  is  looked  on  as 
a  local  affair,  and  many  local  communities  don't  feel  that  they  have 
enough  money.  California  has  tried  to  push  it,  but  California  only 
has  five  or  six  of  these,  and  the  number  of  people  in  them  is  very 
small.  And  I  think  they  have  made  one  big  mistake.  And  that  is,  in- 
stead of  saying,  as  I  said  a  minute  ago,  you  can  live  in  the  halfway 
house — and  you  know  what  a  halfway  house  is,  you  live  there,  you 
go  out  to  a  job,  but  you  come  back  there  and  talk  about  your  problems 
with  the  same  people  every  night — you  live  there  until  you  are  strong 
enough  to  go  out,  rather  than  being  told,  you  can  live  here  for  a 
month.  People  get  well  from  a  disease  at  varying  speeds.  And  I  don't 
think  this  has  been  recognized.  And  I  think  that  recognition  in  itself 
would  be  a  help. 

Senator  Kennedy.  Would  that  be  costly,  the  development  of  half- 
way houses,  in  terms  of  training  the  personnel  to  staff  them,  and  the 
development  of  psychiatric  care  ? 

Dr.  Egeberg.  It  should  be  one  of  the  cheapest  things  we  can  do  for 
the  results  that  could  be  gotten.  And  lots  of  times  you  can  get  volun- 
teers to  help.  You  would  want  some  full  time  staff. 

Senator  Kennedy.  The  President  said  there  is  369  million  in  various 
drug  programs.  Is  that  your  figure  ? 
Dr.  Egeberg.  Dollars  or  people? 

Senator  Kennedy.  Dollars.  It  seems  to  me  rather  high,  on  various 
drug  programs.  I  guess  that  covers  a  wide  gamut,  that  is  in  training, 
law  enforcement,  courts,  research,  and  educational  programs.  And  if 
we  took  the  200,000  addicts  at  approximately — what  does  it  cost  at  a 
halfway  house,  approximately  ? 

Dr.  Egeberg.  They  vary  a  great  deal.  At  some  of  them  the  people 
pay  their  own  way.  They  get  a  job  and  they  are  able  to  pay  their 
own  way.  And  I  gather  that  is  somewhere  between  $5  and  $10  a  day. 
A  lot  of  them  before  they  get  a  job  perhaps  need  help.  But  I  would 
say  at  a  halfway  house  the  average  cost  is  between  $10  and  $15  a  day 
a  person,  and  for  many  of  them  it  is  infinitely  much  less. 

Senator  Kennedy.  I  think  the  point  is,  when  would  we  be  better  off 
developing  alternate  programs  for  those  200,000  at  whatever  figures 
it  comes  to?  I  suppose  it  varies,  as  you  point  out,  from  10,000  down  to 
a  few  thousand  dollars  for  residential  care,  and  whethor  we  are  better 
off  in  trying  to  utilize  the  resources  which  are  available,  which  the 
President  said  are  available  toward  that  effort  rather  than  the  broader 
kinds  of  coverage  which  he  has  undertaken. 

Dr.  Egeberg.  Can  I  give  you  just  a  point  in  my  own  philosophy  on 
this.  Senator  ? 

Senator  Kennedy.  Yes. 

Dr.  Egeberg.  I  think  that  we  assume  that  people  have  enough  re- 
sponsibility and  authority  to  run  their  own  lives,  as  a  general  thing 
that  is  supposed  to  happen  in  a  democracy.  And  probably  that  assump- 
tion has  broad  variations.  For  instance,  in  treating  alcoholics  in  Los 
Angeles  County  we  had  the  Saugus,  a  place  where  people  were  dried 
out,  and  then  after  they  were  dried  out  and  worked  on  the  potatoes  for 
another  month  or  so  they  were  turned  back  to  society.  And  most  of 
them  were  back  on  alcohol  rather  quickly.  But  a  certain  percentage 
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that  had  no  home  to  go  to  went  to  a  place  called  Acton.  There  was  no 
fence  around  Acton,  but  they  had  to  walk  5  miles  for  a  drink.  And  I 
don't  believe  one  of  them  walked  5  miles  for  a  drink.  That  is  a  grada- 
tion of  authority  over  a  man.  It  is  not  a  fence,  but  it  is  an  obstacle. 
If  we  would  use  our  imagination  and  try  to  think  of  the  various  ob- 
stacles or  gradations  in  authority  over  a  person,  so  that  we  don't  sud- 
denly take  him  from  complete  authority,  from  behind  locked  doors  to 
the  complete  freedom  of  society,  I  think  we  would  have  a  better  chance 
of  keeping  people  free  of  drugs.  And  then  if  they  fail  in  one  place 
they  go  back  a  step  rather  than  clear  back  into  the  klink. 

Senator  Kennedy.  You  are  talking  though,  when  you  speak  of 
those  halfway  houses,  of  a  much  more  significant  expenditure  of  re- 
sources, are  you  not  ? 

Dr.  Egeberg.  Yes;  it  would  be  a  much  more  significant  expenditure 
of  resources.  For  one  thing,  we  should  probably  offer  to  help  the 
States,  or  something  like  that. 

Senator  Kennedy.  But  wherever  this  is  going  to  come  you  are  talk- 
ing about  $1  or  $2  billion. 

Dr.  Egeberg.  I  don't  think  so. 

Senator  Kennedy.  If  you  take  the  200,000 — and  you  indicated  your- 
self there  are  only  a  small  number  of  people  that  are  in  halfway  houses 
now,  very  small — we  have,  I  think,  probably  three  or  four  halfway 
houses  sponsored  in  Massachusetts,  but  you  are  talking  there  of  200 
or  300  individuals  that  are  being  treated. 

Dr.  Egeberg.  Yes. 

Senator  Kennedy.  And  it  is  my  understanding  that  this  is  similar 
to  the  experience  around  the  country.  And  if  you  take  200,000,  that 
figure  is  gradually  going  to  grow,  you  can  say,  in  geometric  progres- 
sion as  it  has  in  the  last  few  years.  If  you  take  approximately  all  the 
kinds  of  treatment,  given  the  input  that  they  have  from  jobs  and 
wages,  it  is  running  anywhere  from  $5,000  to  $10,000  a  year,  I  would 
tli ink,  to  keep  a  slot  open.  And  just  the  mathematics  comes  to  $2 
billion.  But  even  if  we  cut  that  in  half  and  have  $1  billion,  it  is  four 
times  the  amount  we  are  now  spending  on  this  problem. 

Does  that  seem  to  be  right  ? 

Dr.  Egeberg.  If  you  are  talking  about  getting  their  jobs  for  them, 
and  so  forth.  But  remember,  at  the  present  time  these  people  are  work- 
ing, and  many  of  them  are  paying  for  their  stay  in  the  halfway  house. 

Senator  Kennedy.  Given  the  employment  situation  that  you  have, 
do  you  think  many  of  them  will  go  to  work  ? 

Dr.  Egeberg.  Given  the  unemployment  that  we  have  at  the  moment  ? 

Senator  Kennedy.  Yes;  I  would  hope  they  could  get  work,  but  I 
don't  know. 

Dr.  Egeberg.  No  :  I  think  we  have  to  change  society's  attitude.  I  have 
tried  to  get  jobs  for  three  different  addicts — I  don't  suppose  you 
could  say  ex  any  more  than  you  could  say  exalcoholic.  And  it  was  ex- 
tremelv  hard.  It  took  influence  clear  up  to  the  head  of  the  county  to 
<ret  a  job  in  the  countv  which  said  that  it  would  employ  people  like 
that, 

Senator  Kennedy.  But  at  least,  talking  in  round  figures,  you  would 
estimate  that  to  try  and  do  the  kind  of  things  that  you  have  outlined 
as  being  so  essential — halfway  houses,  therapy  and  all  the  way — you 
were  talking  about  a  program  that  would  cost,  I  would  think,  at  least 
$1  billion,  weren't  vou? 
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Dr.  Egeberg.  Yes ;  I  would  rather  think  it  over  and  see.  Because  I 
think  a  lot  of  this  could  be  worked  in  a  way  so  that  it  would  take  care 
Of  itself.  I  would  like  to  know,  for  instance,  what  the  cost  per  day  is  for 
a  person  at  Acton.  I  think  it  is  somewhere  in  the  neighborhood  of  $8 
a  day. 

Senator  Kennedy.  $8  a  day  ? 

Dr.  Egeberg.  Yes;  they  did  a  lot  of  their  own  work.  They  weren't 
sick.  I  could  get  you  the  figures.  And  I  think  it  would  be  pertinent  to 
this  problem. 

Senator  Kennedy.  That  would  be  helpful. 

Let  me  ask,  Doctor,  what  do  you  think  it  is  about  our  society,  about 
our  culture,  that  is  lending  itself  to  this  type  of  drug  culture  ?  You  are 
a  teacher  and  doctor  and  philosopher.  What  is  it '. 

Dr.  Egeberg.  Thank  you. 

Senator  Kennedy.  What  is  it  about  us  ?  As  I  understand,  the  Chinese 
for  years  smoked  opium  after  dinner  like  we  would  have  a  brandy,  and 
they  didn't  have  a  real  problem  of  addiction.  And  other  societies  have 
gone  through  such  periods.  What  is  there  about  us  now  that  creates  an 
atmosphere  within  our  soeiet}'  that  brings  this  about  ? 

Dr.  Egeberg.  Well,  as  a  philosopher  I  would  feel  that  in  the  slums 
it  is  the  general  frustration  of  life  in  the  slums.  It  is  the  question  of, 
where  are  they  going,  how  are  they  living,  and  what  aims  may  they 
have.  I  think  some  work  has  been  done  on  that.  But  just  looking  at 
what  they  have  to  look  forward  to  in  some  of  our  worst  slums,  I  don't 
see  that  there  is  much  to  keep  them  from  looking  for  an  escape  that 
will  be  pleasant.  However,  they  might  stop  with  marihuana  on  that 
one.  Beyond  that 

Senator  Kennedy.  Why  isn't  it  a  scourge,  then,  in  the  barrios  of 
Latin  America,  and  even  in  Japan?  But  they  have  a  relatively  low 
incidence  of  it. 

Dr.  Egeberg.  Well,  the  people  in  our  slums  on  relief  are  probably 
well  off  compared  to  the  ones  in  Latin  America.  In  Brazil  a  few  years 
ago  a  family 

Senator  Kennedy.  I  think  it  is  a  close  question.  I  have  visited  the 
barrios,  and  you  can  see  kids  going  through  garbage  to  get  a  decent 
meal.  But  I  think  I  can  contrast  that  with  rat  bites  of  kids,  and  it 
conies  out  I  think  pretty  evenly  split,  I  would  judge,  in  terms  of  just 
human  misery.  But  that  is  a  judgmental  factor. 

Dr.  Egeberg.  This  wasn't  a  great  problem  in  Europe.  It  has  become 
one.  England  has  got  a  very  different  attitude  toward  narcotics  now 
than  it  had.  Norway,  Sweden,  Denmark,  and  West  Germany,  at  this 
meeting  in  NATO,  were  all  deeply  distressed  about  the  problem.  And 
they  weren't  a  few  years  ago.  I  don't  know.  It  is  a  philosophic  prob- 
lem, with  the  efforts  at  real  fact  finding  being  just  little  nibbles  at  it. 

Senator  Kennedy.  Would  you  say  that  there  has  been  a  sense  of 
hopelessness  and  despair  ever  since  the  Middle  Ages?  I  don't  know  if 
it  is  more  now  than  it  was  in  these  kinds  of  conditions.  But  I  was  in- 
terested to  know  if  there  was  something  in  our  own  society  and  culture 
that  made  addiction  to  drugs  more  attractive.  I  was  just  interested  in 
whether  there  was  any  kind  of  hope  of  turning  this  around.  If  the  test 
is  going  to  be  the  growing  sense  of  hopelessness  and  despair,  in  spite  of 
the  halfway  houses  and  the  educational  programs,  I  would  think  that 
if  that  is  the  test,  you  are  going  to  have  at  rather  significant  rise  in 
incidence.  Because  if  vou  take  the  standards  which  were  used  bv  the 
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Kerner  Commission  and  by  the  Scranton  Commission,  standards  of 
housing,  group  health,  decent  education  and  employment  in  the  period 
of  the  last  8  to  10  years,  and  even  on  the  question  of  coming  out  of 
poverty  I  think  we  have  slid  backwards  rather  than  moved  forward. 
And  as  I  say,  if  the  question  is  the  sense  of  hope  that  people  have— and 
that  being  the  key  factor,  I  don't  think  we  should  be  too  optimistic 
about  really  getting  a  decent  handle  on  drug  abuse  in  this  country. 
Would  you  respond  to  that? 

Dr.  Egeberg.  T  would  say  that  the  influence  of  the  family  and  the 
influence  of  the  church  have  all  been  lessened  in  the  last  decade  or  two. 
And  T  tli ink  we  have  gone  through  an  era  of  permissiveness  that  prob- 
ably has  been  harmful  to  the  children,  undue  permissiveness.  T  think 
all  of  these  things  are  factors,  that — plus  the  hopelessness,  plus  the 
excitement,  and  the  fart  that  they  don't  have  to  work  so  hard.  That 
sounds  awful,  doesn't  it?  But  when  they  had  to  work  so  hard  they 
didn't  have  time  to  think  about  it.  It  is  a  product  of  a  leisure  society — 

I  think  it  is.  in  a  sense 

Senator  Kennedy.  Are  you  suggesting  that  until  we  get  a  much 
greater  handle  on  our  broad  social  problems,  it  is  going  to  be  virtually 
impossible  to  get  a  handle  on  the  whole  question  of  drug  expansion  and 
abuse  ? 

Dr.  Eokberg.  No.  I  think  we  should  be  working  on  the  various  areas 

that  look  hopeful 

Senator  Kexxedy.  I  will  accept  that. 

Dr.  Eoeberg.  But  we  are  also  working  on  biochemical  substitutes 
that  would  be  better  than  methadone.  And  I  would  look  for  some  help 
in  the  biochemical  area.  I  do  think  we  have  to  get  after  the  whole  prob- 
lem of  society,  and  I  think  we  are.  But  we  haven't  learned  how  to  live 
as  a  leisure  group  yet. 

Senator  Kexxedy.  I  certainly  agree  that  we  ought  to  pursue  those 
avenues  which  lend  themselves  to  some  degree  of  ameliorating  the  con- 
ditions. But  I  would  agree  with  an  earlier  observation  that  you  made 
that  the  sense  of  hope  and  despair  is  rather  basic  and  fundamental  to 
the  whole  question  of  utilization  of  drugs  and  the  drug  culture.  And  I 
would  add  a  rather  heavy  emphasis  on  that  aspect.  I  don't  necessarily 
mean,  although  it  would  be  desirable,  that  you  are  going  to  be  able  to 
turn  every  kind  of  social  problem  around  overnight.  But  I  think  that 
the  sense  of  hope  is  something  which  is  a  very  fundamental  and  basic 
ingredient  in  the  human  dimension  of  attacking  this  problem.  And  I 
think  you  can  have  all  the  educational  and  law  enforcement  steps  that 
can  be  taken,  and  if  that  element  isn't  there.  I  think  it  is  going  to  be 
exceedingly  difficult  no  matter  what  quantities  of  resources  we  spend 
really  to  achieve  the  kinds  of  goals  that  we  are  seeking. 

T  want  to  thank  you.  Doctor,  very  much  for  being  with  us  this  morn- 
ing. I  know  you  have  been  extremely  interested  in  this  suggestion. 
I  have  enjoyed  working  with  you  on  it.  And  I  hope  we  can  continue  to 
in  the  future. 

Dr.  Egeberg.  Thank  you.  sir.  And  thank  you  for  your  thoughtful 
observations.  I  think  1  learned  today. 

Senator  Kexxedy.  Thank  you  very  much. 
The  subcommittee  stands  in  recess. 

(Whereupon,  at  11  :.~»0  a.m.,  the  subcommittee  adjourned,  subject  to 
the  call  of  the  Chair. ) 
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